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The Senate met at 9:15 a.m., and was 
called to order by the Honorable J. 
ROBERT KERREY, a Senator from the 
State of Nebraska. 

PRAYER 
The Chaplain, the Reverend Richard 

C. Halverson, D.D., offered the follow
ing prayer: 

Let us pray: 
Have mercy upon me, 0 God, according 

to thy lovingkindness, according unto the 
multitude of thy tender mercies blot out 
my transgressions. Wash me thoroughly 
from my iniquity, and cleanse me from my 
sin.-Psalm 51:1-2. 

Our Father, our King, in light of the 
promise given through Isaiah of for
giveness and cleansing, we turn to You. 
We acknowledge our need of repent
ance: In days of prosperity, when 
"things never looked better," intoxi
cated with power and pleasure, we al
lowed greed and lust to run their 
course. Now we see joblessness, home
lessness, poverty, hunger, and hopeless
ness. Our streets are unsafe because of 
drugs and crime. We sought liberty 
without law, choice without con
sequences, comfort without respon
sibility. We have forgotten God. We are 
an angry people, angry with ourselves, 
but we blame others for our dilemma. 

Grant us grace, patient Father in 
Heaven, to face our deep collective 
need and turn to You for the renewal so 
desperately needed in our land. Be mer
ciful, 0 Lord our God. Amen. 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore [Mr. BYRD]. 

The legislative clerk read the follow
ing letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, DC, September 29, 1992. 
To the Senate: 

Under the provisions of rule I, section 3, of 
the Standing Rules of the Senate, I hereby 
appoint the Honorable J. ROBERT KERREY, a 
Senator from the State of Nebraska, to per
form the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore. 

Mr. KERREY thereupon assumed the 
chair as Acting President pro tempore. 

RESERVATION OF LEADER TIME 
The ACTING PRESIDENT pro tem

pore. Under the previous order, the 
leadership time is reserved. 

Mr. MITCHELL. Am I correct in my 
understanding that the Journal of the 
proceedings has been approved to date? 

The ACTING PRESIDENT pro tem
pore. The majority leader is correct. 

EXECUTIVE SESSION 

TREATY WITH THE UNION OF SO
VIET SOCIALIST REPUBLICS ON 
THE REDUCTION AND LIMITA
TION OF STRATEGIC OFFENSIVE 
ARMS (THE START TREATY)
TREATY DOC. NO. 102-20 

PROTOCOL TO THE TREATY WITH 
THE UNION OF SOVIET SOCIAL
IST REPUBLICS ON THE REDUC
TION AND LIMITATION OF STRA
TEGIC OFFENSIVE ARMS-TREA
TY DOC. NO. 102-32 
The ACTING PRESIDENT pro tem

pore. The Senate will now go into exec
utive session and resume consideration 
of Executive Calendar Nos. 45 and 46, 
which the clerk will report. 

The legislative clerk read as follows: 
A treaty (Treaty Doc. No. 102-20) with the 

Union of Soviet Socialist Republics on the 
Reduction and Limitation of Strategic Of
fensive Arms (the START Treaty); a protocol 
(Treaty Doc. No. 102-32) to the Treaty With 
the Union of Soviet Socialist Republics on 
the Reduction and Limitation of Strategic 
Offensive Arms. 

The Senate resumed consideration of 
the treaty and the protocol. 

The ACTING PRESIDENT pro tem
pore. The majority leader is recog
nized. 

Mr. MITCHELL. Mr. President, there 
will now be approximately 1 hour for 
further debate on the treaty and proto
col equally divided and controlled in 
the usual form. 

At 10:15 a.m., the Senate will vote on 
whether or not to invoke cloture on 
the treaty and protocol. 

The time will be managed. 
Mr. LUGAR. Mr. President, I suggest 

that in fairness, as the Senator from 
Rhode Island and I are proponents of 
the treaty and the Senator from Wyo
ming is the opponent, that 30 minutes 
be controlled by the distinguished Sen
ator from Wyoming and 30 minutes by 
Senator PELL. 

Mr. MITCHELL. Mr. President, I 
think that is fair and appropriate. 

I yield the floor. 
The ACTING PRESIDENT pro tem

pore. Who yields time? 
The Senator from Rhode Island. 
Mr. PELL. Mr. President, I yield my

self 1 minute here. We had a good dis
cussion yesterday. Not too many new 
arguments were raised but we will 
raise them again. 

And in this regard, several Senators 
have wondered why it is that the 

START Treaty does not require the 
dismantling of warheads and the de
struction of missiles. I have raised this 
concern myself. Frankly, I believe that 
this was simply impossible to achieve 
in the atmosphere of antagonism and 
mistrust that characterized the cold 
war. 

With the collapse of the Soviet em
pire, there has been a dramatic and for
tuitous change that has opened the 
way for the destruction of tactical nu
clear warheads. In the future, I believe 
we will be able to achieve the verifiable 
destruction of strategic nuclear war
heads. 

Such steps were simply not achiev
able in the START Treaty. The admin
istration was opposed to required war
head destruction for several reasons. 
First, the administration wanted to 
reuse the W- 7&-Trident-and the W-
87-MX-warheads, rather than destroy 
them. Second, the administration did 
not want to have intrusive verification 
of their Department of Energy warhead 
dismantlement facilities or warhead 
storage facilities. Because of the con
cerns, START does not constrain non
deployed warheads. START constrains 
the means to deliver these nuclear war
heads and the numbers of deployed 
warheads, but it does not constrain the 
nondeployed warheads or the warheads 
from eliminated systems. 

There is always a possibility that the 
other side could have extra warheads 
on undeclared, nondeployed missiles. 
These missiles would be most effective 
if they could be launched from mobile 
missiles that could be reloaded in a rel
atively short time. They would be 
much less effective if they were to be 
launched from silos which take days to 
reload, and are generally considered to 
be much less effective in any kind of 
extended nuclear conflict. 

The United States encouraged the re
tention of formerly deployed missile 
systems in order to use them for test
ing assets, space-launched vehicles, and 
for the U.S. strategic defense initia
tive. START contains a number of pro
visions which limits the usefulness of 
such surplus missiles such as prohibit
ing the storage of these systems within 
100 kilometers of missile launchers, the 
notification of the storage locations, 
the banning of rapid-reload systems, 
the banning of soft-launch facilities, 
the destruction of nondeployed mobile 
missiles beyond the limit of 250-no 
more than 125 may be rail-mobile mis
siles-the destruction of nondeployed 
mobile launchers beyond the limit of 
110-no more than 18 rail-mobile 
launchers-and other provisions. The 
administration has examined the pos-

• This "bullet" symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor. 
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sible uses of these retired systems and 
does not consider that they add signifi
cant additional dangers to the U.S. na
tional security. 

Virtually all computer models show 
that the number of additional United 
States warheads destroyed by any clan
destine warheads from a Russian 
breakout of the treaty would be rel
atively small. This is so, because the 
bombers on alert would then be in the 
air, the submarines at sea would not be 
affected, and the targeting of more 
than two warheads on a silo would not 
be very effective. 

The declining marginal utility of ad
ditional nuclear warheads is widely ac
cepted by the Joint Chiefs of Staff and 
other military scholars. Because of this 
declining marginal utility, it is dif
ficult to quantify the amount of extra 
warheads which would be a military 
significant violation of START since 
the marginal ability of additional Rus
sian warheads to destroy additional 
United States warheads is relatively 
small. 

A breakout from the treaty by a 
large excess of mobile missiles has 
been one of the most important areas 
addressed by the START verification 
regime. Because mobile missiles could 
be reloaded more easily than silos and 
because the United States cannot read
ily count deployed mobile missiles, a 
great deal of effort has been expended 
in the ST ART negotiating process to 
develop a very complex verification re
gime which gains some access to the 
following aspects of mobile missiles: 
flight tests for development and reli
ability, production, movement, deploy
ment, storage, maintenance, and elimi
nation. In addition, special access vis
its can be requested of undeclared 
sites. The challenging party can call a 
special meeting of the JCIC to address 
suspicions in this area. It is the duty of 
the challenged party to convince the 
challenger that the suspicions are un
founded. If this cannot be done, the 
challenging party can request a special 
access visit to the suspicious site, but 
the challenged party can refuse such a 
request. 

Mr. President, despite the many pro
tections built into the START Treaty, 
I cannot stand before the Senate and 
tell you that there can be no cheating 
at all. There probably will be compli
ance problems. For example, biological 
weapons work was recently discovered 
in Russia. With a good effort, we were 
able to stop that program and gain on
si te inspection rights. 

We must put the possibility of com
pliance problems into perspective. As 
Gen. Colin Powell, Chairman of the 
Joint Chiefs of Staff, told the Foreign 
Relations Committee: 

We are not dueling with each other again, 
my warhead against your warhead. The ques
tion is, does the United States' force struc
ture give us enough capability to deliver a 
devastating blow against any nuclear State 

that may choose to attack us? If it does, 
then that is a deterrent to that nuclear 
State ever contemplating such an action? 

Senators and administration experts 
alike can debate the adequacy of ver
ification measures endlessly. But on 
the crucial central elements of START, 
there can be no debate. ST ART will re
quire the destruction of 154 heavy 
ICBM silos. That we can verify. START 
will require the destruction of hun
dreds of other strategic offensive arms. 
That we can verify. START will re
quire extensive notifications and data. 
That we can verify. START will re
quire the broadcast of unencrypted te
lemetry. That we can verify. 

It is true that nondeployed mobile · 
ICBM's cannot be verified as well as we 
would like. The Intelligence Commit
tee and the Foreign Relations Commit
tee both considered this issue in detail 
and agreed that, on balance, the provi
sions were acceptable. The Chairman of 
the Joint Chiefs of Staff explicitly tes
tified that he was unconcerned by any 
problems associated with nondeployed 
mobile ICBM's. To forego the benefits 
of direct, verifiable reductions in 
ICBM's which threaten the United 
States today because of concerns over 
the verifiability of second-order provi
sions, which are not of concern to mili
tary professionals, would be the height 
of irresponsibility. 

There are two aspects to the prob
lems of assessing compliance. First, we 
must be able to agree that a violation 
has occurred. Second, we must be able 
to do something about it. With regard 
to the first, the ST ART Treaty is hun
dreds of pages long precisely because 
our negotiators sought to ensure that 
our rights and obligations were unam
biguous. This should ease the burden of 
making compliance judgments. 

With regard to the fundamental prob
lem of what to do about violations, it 
is, of course, true that there is no 
international police court that can 
compel corrections. Nor would we 
allow such a system to operate. But we 
are not without the ability to act. The 
illegal Krasnoyarsk radar no longer 
stands. Other violations have been cor
rected and not repeated. The task is 
obviously a difficult one. But rejecting 
arms control is not the answer. If we 
abolish all arms control treaties, the 
Russian compliance record will be per
fect, but our national security will be 
lessened, not enhanced. 

I now yield any time that he may de
sire to the ranking Republican Member 
of the Committee on Foreign Rela
tions. 

Mr. LUGAR addressed the Chair. 
The ACTING PRESIDENT pro tem

pore. The Senator from Indiana. 
CENTRAL LIMITS AND KILLER AMENDMENTS 

Mr. LUGAR. Mr. President, yester
day afternoon the Senate heard a series 
of indictments of its committees' work 
on the START Treaty. Chairman PELL 
and I were asked to respond to a num-

ber of questions on everything from the 
MOU data on throw-weight, perceived 
transgressions of past arms control 
agreements, to the exemption of re
tired SS-25 road-mobile missiles from 
the limit of 250 nondeployed, mobile 
ICBM's, and the development of the 
mythical Fat Boy missile. 

But if the committee does under
stand one thing, it is that the heart of 
the START Treaty is to be found in the 
four central limits in article II. They 
work together to capture real military 
capability. And it is on that central 
focus that I wish to center these re
marks this morning. 

The first basic limit is 1,600 deployed 
delivery vehicles, with an accompany
ing sublimit of 154 heavy ICBM's. This 
is an actual, physical limit that con
strains the development of ICBM's and 
their launchers, SLBM's and their 
launchers, and heavy bombers. 

The second basic limit is 6,000 war
heads; and the third limit is 4,900 bal
listic missile warheads. There are sub
limits on heavy ICBM warheads, and on 
warheads on mobile ICBM's. Because 
the treaty uses the term "warhead" as 
a unit of account, the numbers that 
count against the 4,900 and 6,000 limit 
are derived by counting rules, and 
those counting rules result in an attri
bution of warheads to ballistic missiles 
which is very close to reality. 

The fourth and final central limit is 
3,600 metric tons of ballistic missile 
throw-weight. 

Mr. President, the treaty does not 
have intermediate levels for throw
weight or for heavy ICBM's, but a sepa
rate, legally binding letter obligates 
the former Soviet Union-and now the 
four States which have replaced it-to 
eliminate heavy ICBM launchers at the 
rate of at least 22 a year until the limit 
of 154 is reached. 

The treaty also has a number of aux
iliary limits, of which the most impor
tant are a limit of 250 spare mobile 
ICBM's, and a limit of 110 spare launch
ers for mobile ICBM's, and a limit of 75 
modified bombers. 

Mr. President, I have reviewed these 
four central limits and key sublimits 
in article 2 of the treaty in light of the 
critical comments yesterday by the 
Senator from Wyoming. I highlight 
these central limits for my colleagues 
as well because a review of the amend
ments filed in connection with the 
treaty-which now include 68 amend
ments that have been filed-include 
many whose intent or consequence is a 
major revision of the basic contract-
the basic central limits-between the 
parties contained in the treaty. In 
other words, many of these filed 
amendments would seek to change sig
nificantly the rights and obligations of 
the parties. 

Examples of these kinds of amend
ments include: 

Amendments which would require 
the elimination of all MIRV'd ICBM's 
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before the ST ART Treaty can come 
into force, amendments 3262 and 3263; 

Amendments which significantly 
change the settlement of the heavy 
ICBM issue in the treaty, amendments 
3264, 3265, 3266, and 3267; 

Amendments which would also re
quire the elimination of ICBM's 
equipped to carry MIRV's before the 
ST ART Treaty can enter into force, 
amendments 3274, 3275, 3278, 3279, and 
3280; 

An amendment which requires the 
ratification of the START II Treaty be
fore this underlying START Treaty can 
enter into force, amendment 3285; 

Another amendment which again 
changes the settlement on heavy 
ICBM's, amendment 3286. 

Mr. President, the Senate needs to be 
clear on this point: 

To attempt to change the START 
Treaty in this way-that is, to seek to 
revise the central limits of the treaty 
contained in article II-would be tanta
mount to a call for the negotiation of 
a totally new treaty. 

Such a negotiation would, of neces
sity, involve all of the other four par
ties, now that the ST ART Treaty is 
multilateral. At a minimum, this 
would be time consuming, and at maxi
mum, this would lead to an unraveling 
of the START Treaty process. Such ac
tion would be tantamount to the Sen
ate voting down the START Treaty. 

In addition, Mr. President, in any 
such new negotiation, Russia would 
not agree to such proposed changes 
without significant and adverse 
changes to the obligations applicable 
to United States forces, and perhaps 
not even then with such changes. 

Thus, to adopt amendments such as 
many of those on file-and I have illus
trated in particular certain ones
would likely destroy the ST ART Trea
ty and lead us toward many of the neg
ative results that the chairman and I 
discussed yesterday in connection with 
a failure of the treaty to come into 
force-whether it be an increased risk 
of nuclear prolif era ti on or enhanced 
United States vulnerability should 
Russia revert to a regime hostile to 
American interests. 

I appreciate the critical remarks 
made yesterday concerning the central 
limits of the treaty contained in arti
cle II. But should such recommenda
tions take amendment form and be 
adopted, the negative consequences I 
mentioned should be considered likely. 

That is why amendments of this na
ture will be referred to as killer 
amendments-they seek to change the 
basic contract between the parties on 
central limits-and why the Senate 
should oppose them. 

When some of my colleagues com
plain about a rush to judgment on this 
treaty or speak of arms control as a 
relic of the cold war, what they mean 
is that they want no treaty at all or a 
brandnew renegotiated one. That is 

their option. And many of their amend
ments are offered with these objectives 
in mind. 

The Senate should be clear on these 
objectives when votes occur on the var
ious amendments filed at the desk. 

Mr. President, I would add, in conclu
sion, that I take this occasion prior to 
cloture to make this point because, 
with 86 amendments filed and a limited 
time available for all Senators, it is 
well for Senators to consider in ad
vance the structure or the strategy, at 
least, which is involved in this debate, 
both precloture and postcloture, should 
it be invoked. 

Mr. President, throughout the debate 
I will refer to these comments and to 
these central core issues which, at 
least in the judgment of many Sen
ators, would cause renegotiation of the 
treaty or its defeat. 

I thank the Chair. 
Mr. WALLOP addressed the Chair. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Wyoming. 
Mr. WALLOP. Mr. President, I yield 

myself 10 minutes. 
The ACTING PRESIDENT pro tem

pore. The Chair will advise that the 
Senator has 28 minutes to begin with. 

Mr. WALLOP. I understand. I yield 
myself 10 of those 28. I wish to be ad
vised when that time is up. 

Mr. President, I said yesterday and 
restate again today that the Foreign 
Relations Committee, the Armed Serv
ices Committee, and the Intelligence 
Committee refused to allow opponents 
of the treaty, who had requested to be 
heard, their day in front of the com
mittees. 

This is not the way the Senate ought 
to treat its role, its unique role in mod
ern democracies, over the treaty
making process in America. I was told 
that these were not credible people. 
Yet Dr. Sven Kraemer was invited by 
those who said they were not credible 
people to be one of their chief wit
nesses in the INF Treaty. 

The same may be said of Dr. Frank 
Gaffrey and others who asked, and 
were denied, the opportunity to be 
heard. 

My friend from Indiana referred to 
the central limits that are contained in 
this treaty. But the central limits refer 
only to deployed ICBM's SLBM's, and 
bombers. And the word "deployed" . is 
an artful evasion of reality. 

The Senator knows and the Senate 
should know that nondeployed systems 
are not limited. They are not destroyed 
and they are still very lethal. The term 
"deployment" is misleading because 
the nondeployed missiles do not need 
their deployed launchers to be fired 
and to threaten the American people. 

The amendments that the Senator 
from Indiana referred to, Mr. Presi
dent, are those agreed to by Presidents 
Yeltsin and Bush last June, and prom
ised to be delivered to the Senate by 
Labor Day by then Secretary of State 
Baker. 

But somehow or another the adminis
tration did not get around to beginning 
their negotiations until last week. I 
said yesterday and I restate today, this 
is a stealth treaty, the treaty nobody 
knows. 

There were four of us here on the 
floor of the Senate yesterday-once 
five. No one from the Armed Services 
Committee and no one from the Intel
ligence Committee was here to answer 
questions posed by this Senator. No 
press was in the gallery. Senators were 
off enjoying a holiday or campaigning 
or doing other kinds of things-any
thing but their accountable respon
sibility in the process for making trea
ties. 

The majority leader by his decision
and within his rights, clearly-has by 
filing a cloture motion and allowing 
the debate to proceed on a day when 
nobody was here including the chair
man and ranking members of the re
sponsible committees, gave us an hour 
today when some Senators may be in 
town just before this vote to try to 
make a case that took the Senator 
from Wyoming in excess of 5 hours to 
make yesterday. 

The Senate is willing and able to call 
itself responsible. That is fine. But it is 
not and cannot be judged to have been 
accountable to this unique role 
amongst modern democracies. 

Forcing us to close our eyes to valid 
questions and real problems merely to 
accommodate election year pressures 
would be the height of irresponsibility. 
We have the opportunity, but it is to be 
denied us, to clarify many of the out
standing dilemmas posed by the trea
ty-but only if the Senate is willing to 
take time to focus on these issues. And 
it has declared itself to be unwilling to 
take time. 

Yesterday's debate demonstrated 
that lack of seriousness. I mentioned 
that nobody was here. Today we are 
being asked to end open debate 1 hour 
after the Senate comes into session and 
go into the constraints of the rules of 
cloture. 

Mr. President, this is a sham. Sen
ators do not care about the contents of 
the treaties they give advice and con
sent to. Let me again quote as I did 
yesterday from the distinguished Sen
ator from West Virginia's statement on 
the INF Treaty in 1988. "The important 
thing is that it be a good agreement, 
not dictated by calendar deadlines, not 
dictated by election year politics." Yet 
that is precisely what the case is right 
here today. 

What yesterday's debate did was to 
establish beyond a doubt that there are 
serious legal and substantive problems 
existing within the treaty. These seri
ous and substantive problems were rec
ognized by the President of the United 
States and the President of the Rus
sian Republic. And yet we are to be de
nied the opportunity to even have con
sideration of amendments to that 
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event by the simple reason-by saying 
that these are deal breakers. Oh, and 
what a deal, Mr. President, what a 
deal. 

We learned yesterday that despite 
the world "reduction" the ST ART 
Treaty does not in fact require any 
weapon to be reduced. This treaty lim
its only launchers. No nuclear weapons 
must be destroyed. No ballistic mis
siles must be destroyed. And the treaty 
does not limit instruments of war, 
those things which ultimately can be 
shot, fired, or directed toward the free 
world and the American people. 

We learned that due to a lack of lim
its on nondeployed SLBM's and fixed 
ICBM's and a dubious limit on mobile 
missiles that START provides a license 
to build virtually as many of all types 
as each side chooses to build. We 
learned the treaty is outdated and ob
solete without the so-called START II 
treaty, which is, Mr. President, one of 
the very specific concerns raised by the 
Senate Armed Services Committee 
which was ignored by the Foreign Rela
tions Committee. They simply collated 
the reports of the committees, put 
them into one, put it out here, laid the 
treaty in front of us and never consid
ered the condition that was suggested 
by the Armed Services Committee. 

So unsatisfactory was it that the 
Armed Services Committee dedicated 
over twice as many pages to START II 
as it did to START I; slightly less than 
2 pages was the report of the Senate 
Armed Services Committee on 
START I. 

We learned that there are serious 
legal questions regarding the ability 
and willingness of our treaty partners 
to enter the START Treaty into force 
and that there are serious legal ambi
guities regarding the Lisbon protocol , 
without which this treaty has no 
standing. We learned the Armed Serv
ices Committee report recommends 
conditions to the Resolution of Ratifi
cation that the Foreign Relations Com
mittee did not include because of their 
hurry to get the report out. 

Mr. President, we learned that in ne
gotiating the ST ART Treaty the ad
ministration by its own admission did 
not feel bound by the Jackson amend
ment which formed the basis for the 
Senate's approval of the SALT I agree
ment. After all Scoop Jackson did for 
the national security of this Nation 
and to ensure equality in arms control, 
his amendment was dismissed as a 
mere sense of the Senate. 

Well , I am here to say that the Sen
ate once had more sense than it is ex
hibiting today. 

We learned that despite years of at
tempts to get a ban on mobile ICBM's, 
that the START Treaty allows the 
Russians virtually unlimited numbers 
of mobile ICBM's and this, in effect, al
lows them a monopoly on such systems 
and thoroughly undermines key ver
ification provisions. And speaking of 

verification, we learned the Intel
ligence Committee raised important 
concerns about the verifiability of key 
provisions, yet no member of the Intel
ligence Committee was present to de
scribe their report 's findings and no in
dication came from the Foreign Rela
tions Committee that they paid them 
any heed. 

We learned that potential violations 
of the START Treaty are occurring 
while we speak, and we know that to be 
the case; that a closed session of the 
Senate is clearly in order to clarify 
many serious and sensitive matters, 
but that under the terms and condi
tions of cloture having been invoked, 
that it is clearly impossible for us to 
receive any benefit from such a closed 
session. 

We learned that the Parliamentarian 
was unable to answer questions about 
how this would be treated, this closed 
session. We learned that the Senate is 
unprepared to go through with this de
bate, and yet it is seeking to go ahead 
anyway. 

We cannot get parliamentary rulings, 
though they were submitted last Fri
day. We could not get rulings yester
day. I suspect we will get them today 
and I suspect I know why we could not 
get them before. 

We learned that potential violations 
of the START Treaty are occurring, as 
I said, and that these are known by 
Members, or ought to be known by 
Members taking care of this. 

Regarding the Fat Boy missile, the 
follow-on to the SS-25, the so-called 
limits referred to by the Senator from 
Indiana on mobile missiles actually 
allow for an increase in the number 
known to exist. And the follow-on mis
sile will replace the existing missile , 
and under the terms of nondeployed 
missiles they would have two of what 
they now have one of-one vastly im
proved. 

The proponents of the START Treaty 
have stated the premise that since the 
cold war is over we do not have to 
worry about the details of arms control 
agreements. I share with them a great 
deal of trust in Boris Yeltsin. 

But let me say clearly to the Senate 
and to the American people that the 
constraints of a treaty are not on the 
intentions of leaders but on the capa
bilities of leaders, and if the con
straints in the treaty do not in fact re
duce those capabilities then the Senate 
has the obligation to look clearly at 
what can be done , should someone 
come along with different intentions. 

Everyone has told us-everyone has 
told us-that the control that Mr. 
Yeltsin exercises over his military is 
tenuous at best. Everyone has warned 
that, should he fail , that some mysteri
ous Darth Vader is likely to replace 
him. Everyone has told us that the rea
son we have to get this treaty in place 
is to deny those evil forces the oppor
tunity to function when they come to 
power. 

I am here to say, Mr. President, that 
this treaty provides those dark forces 
with the ability to function and actu
ally removes from this country and the 
moderate forces in Russia and the suc
cessor States the ability to get to the 
constraints in START II. We have been 
promised time after time in the whole 
arms control process that one thing is 
absolutely clear, that if we only will do 
this treaty, a good one will follow it 
and not to worry about the constraints 
in here. It goes back to 1972 when Ge
rard Smith, the negotiator of the ABM 
Treaty, said that, if we did not get sig
nificant reductions in the heavy 
threatening missiles of the day, we 
would have to in 5 years consider with
drawal from the treaty. Did we? No. 
Did they decrease? No; they increased. 

It is not intentions that I question 
here, either of the Foreign Relations 
Committee or of Mr. Yeltsin or of Mr. 
Bush. It is the capabilities that can be 
arrayed against and threaten the 
American people and our survival. This 
treaty cannot stand that rigorous test. 
We are told that we need not worry 
about cheating and, even if cheating 
occurs, that it would not be signifi
cant. That is from the Chairman of the 
Joint Chiefs of Staff. This is not the 
position of a serious power with a sense 
of its own history. If perpetual peace is 
upon us, Mr. President, then the treaty 
is irrelevant. If we need to be prepared 
for difficult times ahead, then the trea
ty does not measure up. 

Mr. President, let me conclude by 
saying, in invoking cloture, the Senate 
will be shirking its constitutional duty 
to provide advice and consent. no Sen
ator is sufficiently familiar with these 
terms and the problems in this treaty 
to accept a time limitation at this 
point. 

I will say, Mr. President, that, if I am 
wrong-and I am perfectly willing to 
concede that that is one of the many 
times in my life that I have been and 
could be again-I and all of us will 
praise the Lord and give great thanks 
for our deliverance. But, Mr. President, 
if I am right, who will be around to 
hear us weep? 

Mr. President, I reserve the remain
der of my time. 

Mr. LUGAR. Mr. President, how 
much time remains on the proponents' 
side? 

The ACTING PRESIDENT pro tem
pore. Nineteen minutes. The Senator 
from Wyoming has 14 minutes, 18 sec
onds. Who yields time? 

Mr. PELL. I yield myself 2 minutes. 
Mr. President, I think we should look 

at the whole picture and see where this 
treaty is in the general scheme of 
things, the general relationship we 
have with the countries that make up 
the former Soviet empire. By ratifying 
START, in my view, we are not set
tling for second best. By suggesting 
that we are does not square with the 
facts. In fact, when we look back over 
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these past years since nuclear weapons 
were brought into the area of discus
sion, ST ART is the most far-reaching 
nuclear arms control agreement that 
we have experienced. 

While past efforts like SALT I and 
SALT II allowed the significant nu
clear buildup, START will actually 
lead to major stabilizing reductions. It 
may not reduce the fissile material, 
but what it does do is it reduces the 
number of vehicles that carry that ma
terial, and that is a major step for
ward, as I think we all know. 

Delay at this time would be unwise. 
We need to get START in place so that 
we can lock in the reductions it re
quires as a hedge against the future 
emergence of unfriendly regimes. We 
can implement, too, the verification 
regime and realize the treaty's benefits 
of openness and transparency. The col
lapse of communism and breakup of 
the Soviet Union gave us an oppor
tunity to increase stability while re
ducing strategic offensive arms well 
below the ST ART level. 

Mr. President, I yield the floor at 
this time. 

Mr. LUGAR. Mr. President, will the 
distinguished Senator yield to me 2 
minutes of time? 

Mr. PELL. I yield 2 minutes to the 
Senator from Indiana. 

Mr. LUGAR. Mr. President, we are 
facing a dramatically different world 
than the one that emerged from the 
failed coup last August in the former 
Soviet Union. Some Members have 
asked whether there is still a need for 
ratification of START. 

The Foreign Relations Committee 
posed this question to Secretary Baker 
and many of our witnesses, and there 
emerged seven basic reasons why ratifi
cation and implementation of the 
START Treaty remains important. 

First, to encourage quick action by 
Ukraine, Belarus, and Kazakhstan to 
adhere to the Nuclear Non-Prolifera
tion Treaty as non-nuclear-weapon 
States parties. The sooner we bring 
START into force, the sooner these 
States will be obligated to join the 
NPT and to begin eliminating nuclear 
weapons and strategic offensive arms 
from their territories. 

Second, to ensure broad inter
national support for the Nuclear Non
proliferation Treaty, which is due for 
extension in 1995. The nonnuclear 
States have traditionally regarded the 
continued pursuit of arms reductions 
as important to the success of the 
NPT. Failure to ratify START could be 
seen by some of the nonnuclear States 
as a rejection of nuclear arms control. 

Third, to give the United States a 
window on the former Soviet Union. 
The ST ART notification and verifica
tion provisions will provide unprece
dented openness and transparency dur
ing a time of turmoil inside the former 
Soviet Union. 

Fourth, to enhance stability in the 
successor States of the Soviet Union. 

ST ART resolves major nuclear weap
ons issues among the four largest and 
most heavily armed successor States 
and thus removes these issues as a 
source of potential tension and con
flict. 

Fifth, to ensure that forces of the 
former Soviet Union are reduced when 
United States forces are reduced. As 
the United States reduces its forces in 
recognition of the changed inter
national situation, the Senate has an 
obligation to ensure that the States re
placing the former Soviet Union are 
obligated to reduce as well. We need 
the START Treaty to lock in those re
ductions. 

Sixth, to establish a foundation for 
still deeper cuts. The June summit 
agreement between Presidents Bush 
and Yeltsin will make even more dra
matic reductions in strategic forces. 
But that agreement depends on START 
and assumes ST ART verification provi
sions will be put in place. 

Finally, Mr. President, seventh, to 
hedge against a failure of democracy in 
the States of the former Soviet Union. 
While we are all hopeful, we cannot be 
certain that democracy will succeed. If 
new, unfriendly regimes come to 
power, we want those regimes to be le
gally obligated to observe START lim
its and verification provisions. 

I yield the floor. 
Mr. WALLOP. Mr. President, I yield 

myself 2 minutes. 
The ACTING PRESIDENT pro tem

pore. The Senator from Wyoming is 
recognized. 

Mr. WALLOP. Mr. President, I ad
mitted yesterday and I will admit 
again today that the world is changed. 
This is not about the cold war and this 
is not attributing to the Russian Re
public or the successor Republics the 
same kind of evil dimensions that were 
attributable to the Soviet Union. But 
the Senator from Indiana says one of 
the conditions is the successor Repub
lics join the NPT. In what I described 
yesterday as a catch-22, they have con
ditioned their admission to the NPT, 
the Non-Proliferation Treaty, on the 
internationally supervised destruction 
of these weapons, which the treaty 
does not call for. The only entity likely 
to be bound by this treaty, the way it 
is now, is the Government of the Unit
ed States. 

I will say again, Mr. President, that 
deployment of the SS-18, the one thing 
we set about in START I to eliminate, 
continues on. As we speak, new deploy
ments are going on in Kazakhstan, yet 
they have to be removed under the 
terms of the treaty and the signature 
protocol, but there is no means of as
suring that compliance and none is in
sisted on, and that was dismissed as a 
gambit yesterday by the members of 
the Foreign Relations Committee. 

They say it provides the foundation 
for deeper cuts. It does no such thing. 
In fact, by providing the means by 

which abnormal imbalance of power in 
their favor exists, there is no reason to 
proceed to the further deeper cuts that 
were envisioned. 

Mr. President, had there been a rea
son, we might well have had Secretary 
of State Baker bring back, as he prom
ised, ST ART II by September 1. By ne
gotiating this and by agreeing to this 
START I Treaty, we do not guarantee 
progress toward START II, but quite 
the opposite. We, in fact, lay down the 
predicate that the deal is better the 
way it is cut today. 

The last thing was that democracy 
exists, and if they will only contain 
themselves, if they, the Russians and 
the successor Republics, will only bind 
themselves to the conditions of START 
I, a later Darth Vader successor state 
would be equally bound. 

Mr. President, nobody who has seen 
the history of arms control can pos
sibly do anything but smile when they 
hear that. This country and our allies 
have never been willing to challenge 
violations. The discovery of violations 
has never been our problem. It is deal
ing with them that has been our prob
lem. Even when we knew the radar at 
Krasnoyarsk to be a violation of the 
treaty we would not declare it so, and 
the only people who ever declared it a 
violation were the Russian Republic 
successors to the state that was in vio
lation. 

We will not, Mr. President, find our
selves with an evil-intended nation 
constrained by legally binding commit
ments that were done by a democracy 
in the name of a country that now no 
longer is democratic. I say again, Mr. 
President, that the obligation of the 
Senate is not to look at the intentions 
of the current leaders. I give them all 
grace and credit, and I pray daily, as do 
all Americans, for their success. But 
should they fail, Mr. President, what 
the Senate ought to concern itself with 
is what a successor state with different 
intentions could do to the American 
people. 

I say to the Senate that we have not 
so carefully considered this treaty as 
to be able to say we are comfortable 
that Americans would be well pro
tected by this even should the weak 
constraints and the weaseled wording 
be viewed as somehow or another satis
factory by the Senate in this day. 

Mr. President, I retain the remainder 
of my time. 

The ACTING PRESIDENT pro tem
pore. Who yields time? 

Mr. PELL addressed the Chair. 
The ACTING PRESIDENT pro tem

pore. The Senator from Rhode Island. 
Mr. PELL. How much time remains 

on either side? 
The ACTING PRESIDENT pro tem

pore. Fourteen minutes, four seconds. 
The Senator from Wyoming has 9 min
utes 47 seconds. 

Mr. PELL. Nine minutes for the op
ponents, 14 for the proponents? 
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The ACTING PRESIDENT pro tem

pore. The Senator is correct. 
Mr. PELL. I suggest the absence of a 

quorum, the time to be equally divided. 
The ACTING PRESIDENT pro tem

pore. Is there objection? Without objec
tion, it is so ordered. The clerk will 
call the roll. 

The legislative clerk proceeded to 
call the roll . 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so or
dered. 

Mr. MITCHELL. Mr. President, I ask 
if Senator PELL will yield me such 
time as remains. 

Mr. PELL. I yield such time as may 
be needed to the majority leader. 

Mr. MITCHELL. Mr. President, how 
much time remains? 

The ACTING PRESIDENT pro tem
pore. Ten minutes. 

Mr. MITCHELL. Mr. President, I am 
pleased that the Senate today is con
sidering ratification of the Strategic 
Arms Reduction Treaty. 

START is a benchmark agreement, 
one that marks the transition between 
cold war and post-cold-war relations 
with the former Soviet Union. 

START's military significance has 
been overshadowed by the more far
reaching strategic reduction agree
ment subsequently concluded by the 
United States and Russia. 

But START remains an important 
codification of the end of the cold war. 
It is the first agreement to actually re
duce strategic nuclear weapons. 

I hope and believe that the over
whelming majority of this body will 
advise and consent to this treaty. The 
unanimous endorsements of the Senate 
Foreign Relations Committee and the 
Select Committee on Intelligence, and 
the voice-voted endorsement of the 
Armed Services Committee are indic
ative of the broad support this treaty 
deserves. 

Of course, START has a decade-long 
history. 

It is clear now that the slow rate of 
progress resulted less from technical 
challenges presented by the treaty 
than from the overall state of political 
relations between the United States 
and the Soviet Union. 

For the great improvements in rela
tions that prompted the conclusion of 
ST ART also led rapidly to a stunning 
follow-on strategic accord. The even 
deeper cuts subsequently negotiated in 
principle in what is known as the June 
joint understanding, or START II 
agreement, have eclipsed the signifi
cance of the START Treaty itself. 

Yet START remains an important 
achievement in its own right. 

Although complex counting rules 
mean that the actual warhead reduc
tions will not approach the 50-percent 
goal initially envisioned for START, 
the reductions will still be significant. 

We are now all familiar with the 
basic terms of the agreement: A 6,000 
limit on accountable warheads coupled 
with a limit of 1,600 strategic nuclear 
deli very vehicles. 

The subceilings on land- and sea
based missile warheads, heavy missile 
warheads, mobile missile warheads, 
and overall throw-weight are equally 
significant. 

What is the net effect of all these 
provisions? 

The United States will likely cut 
over 4,000 strategic warheads from its 
1990 arsenal of about 13,000 such weap
ons. Russia will make even deeper re
ductions, cutting from the 1990 level of 
roughly 11,000 warheads to roughly be
tween 6,000 and 7 ,000 warheads. 

Moreover, Russia's heavy interconti
nental ballistic missiles will be limited 
and Russian throw-weight will be sig
nificantly reduced. 

These are significant achievements, 
and they represent a great security en
hancement for the United States. 

Given everything else that has oc
curred in the former Soviet Union and 
superpower relations, it is easy to for
get how significant the conclusion of 
this treaty is. It is also valuable for 
reasons that were not initially fore
seen. 

When U.S. negotiators began discuss
ing START, they had no idea that it 
would become the means by which we 
clarified strategic nuclear questions 
raised by the breakup of the Soviet 
Union. 

But this is now a critical aspect of 
the process begun by START and cul
minating in the Lisbon protocol and 
the bilateral letters that were signed in 
May 1992. 

In signing these agreements, 
Byelarus, Kazakhstan, and Ukraine 
committed themselves to implement 
START's provisions to join in elimi
nating weapons and providing access 
for verification inspectors. In fact, 
Kazakhstan has already ratified the 
treaty. 

All three States have agreed to 
eliminate their nuclear arsenals by the 
end of the 7-year period in which the 
ST ART provisions must be imple
mented. 

Kazakhstan, Ukraine, and Byelarus 
also have agreed to join the Nuclear 
Non-Proliferation Treaty. 

These related provisions combine to 
provide welcome safeguard for Amer
ican security in the event of chaos or a 
return to totalitarian rule in those 
countries, or any other part of the 
former Soviet Union. 

The conditions that the Foreign Re
lations Committee recommends to the 
resolution of ratification are extremely 
important in this regard. 

The resolution of ratification reaf
firms that these pledges by Ukraine, 
Byelarus, and Kazakhstan are legally 
binding. The resolution of ratification 
further requires the President to mon-

itor the three nations' progress toward 
fulfilling these commitments and re
quires the President to consult with 
the Senate on further action in the 
event that these commitments are not 
fulfilled. 

So, in addition to shrinking the Unit
ed States-Russian nuclear balance, the 
START process has helped to resolve 
positively the new questions regarding 
the nuclear capabilities of other States 
of the former Soviet Union. 

The end result of the START Treaty 
is to make the world more stable. In 
large part, it achieves this goal by in
cluding these new States in the arms 
control framework and by gaining 
their commitment to a nonnuclear fu
ture. 

START also contributes to global se
curity by reshaping those strategic 
forces that will remain. 

By limiting both warheads and deliv
ery vehicles, the treaty helps reduce 
the incentives to MIRV-to put more 
than one independently targetable war
head on a missile. Having fewer war
heads per delivery vehicle reduces in
centives to strike first and makes the 
strategic balance more stable. 

Similarly, START focuses special at
tention on restraining those weapons 
most commonly considered destabiliz
ing- MIRV'd and heavy land-based mis
siles. Controls on mobile land-based 
missiles is also an important contribu
tion. 

Moreover, the counting rules maxi
mize each side's flexibility to deploy 
air-launched weapons, another boost 
for stability. 

No one would argue that START is a 
panacea. 

No one can or should argue that this 
agreement, or any single arms control 
agreement will, by itself, ensure peace. 

Even as we move toward ratification 
of START, we look forward to receiv
ing another more far-reaching strate
gic arms accord. 

But each agreement is a step for
ward. 

Each is a building block in the struc
ture of lasting peace that we hope to 
create over time. 

I am pleased that today we can take 
another step toward that end by pro
viding our advice and consent to the 
START Treaty. 

Mr. President, I close by commending 
President Bush and the members of his 
administration for their successful ne
gotiation of this agreement. 

I ask unanimous consent that the 
full text of a letter to me from Sec
retary of State Lawrence Eagleburger 
be printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

DEPARTMENT OF STATE, 
Washington, DC. 

Hon. GEORGE J. MITCHELL, 
Majority Leader, 
U.S. Senate. 

DEAR SENATOR MITCHELL: As the Senate 
takes the historic step of beginning its final 
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consideration of the START Treaty, I want
ed to contact you personally to urge you to 
join with your colleagues in giving your ad
vice and consent to ratification of this vital 
agreement. The history of the Cold War will 
not be over until START is ratified and has 
entered into force. Your actions today will 
culminate a decade of bi-partisan effort to 
move us to a safer, more secure, more stable 
world. 

Thirteen months ago, the failed coup in 
the former Soviet Union signaled the death 
knell of seventy years of oppression and the 
beginning of a new era of freedom and de
mocracy for nearly three hundred million 
people. In the months that followed, new 
independent states rose from the ashes of 
communist failure, and a new dawn of free
dom and independence broke. 

In this dramatically changed world, some 
have asked whether START is still impor
tant. The answer is an unqualified yes. Rati
fication of START remains crucial for the 
following reasons: 

First, to encourage quick action by 
Ukraine, Belarus, and Kazakhstan to adhere 
to the Nuclear Non-Proliferation Treaty 
(NPT) as non-nuclear-weapon States Parties. 
The sooner we bring START into force , the 
sooner these states will be obligated to join 
the NPT and to begin eliminating nuclear 
weapons, including strategic offensive arms, 
from their territories . 

Second, to ensure broad international sup
port for the Nuclear Non-Proliferation Trea
ty. The non-nuclear states have traditionally 
regarded the continued pursuit of arms re
ductions as important to the success of the 
NPT. Failure to ratify START could be seen 
by some of them as a rejection of nuclear 
arms control, complicating our efforts to ex
tend the NPT in 1995. 

Third, to give us a window on the former 
Soviet Union. The START verification re
gime will increase openness and trans
parency during these times of turbulence. 

Fourth, to enhance stability in the former 
Soviet Union. START resolves major nuclear 
weapons issues among the four largest and 
most heavily armed former Soviet Republics, 
removing these issues as a source of poten
tial tension and conflict. 

Fifth, to ensure that forces of the former 
Soviet Union are reduced when ours are. We 
are reducing our forces in recognition of the 
changed international situation. We want to 
be certain the states replacing the former 
Soviet Union are obligated to reduce as well. 
We need START to lock-in those reductions. 

Sixth, to establish a foundation for deeper 
reductions. The June 17 Summit agreement 
to further reduce strategic forces depends. on 
START and assumes START verification 
provisions will be in place. while we are mov
ing to codify that agreement, we should not 
delay START ratification. 

Finally, to hedge against a failure of de
mocracy in the former Soviet Union. While 
we all are hopeful, we cannot be certain that 
democracy will prevail. If new, unfriendly re
gimes come to power, we want those regimes 
to be legally obligated to observe START 
limits and verification provisions. 

Some of your colleagues, while recognizing 
the ultimate importance of START, have 
asked, "Why now?" In my view, the answer 
is clear. We want START now because we 
want Belarus, Russia, and Ukraine to ap
prove START, as Kazsakhstan has already 
done; delay by the United States will not en
courage fast action on their part. We want to 
lock Belarus, Kazakhstan and Ukraine into 
the Non-Proliferation Treaty as non-nuclear 
states as soon as possible. The U.S. and Rus-

sia are now building on the accomplishments 
of START and taking additional steps to
ward safety and stability. And it is now that 
the Senate must act to help bring about this 
new and safer world. 

We stand at a crossroads of history. The 
collapse of communism, the demise of the 
Soviet Union, and the end of the cold war 
offer the prospect of a world in which the nu
clear nightmare is only a dim memory. Sen
ate action to codify the end of the era of con
frontation, along with the new steps we are 
taking to enhance stability, will allow our 
children and grandchildren to grow up free 
from the fear of a nuclear Armageddon. On 
behalf of the President and the Admi nistra
tion, I urge you to fulfill our commitment to 
history and our obligation to posterity by 
ratifying ST ART. 

Sincerely, 
LAWRENCE S. EAGLEBURGER, 

Acting Secretary. 

Mr. MITCHELL. Mr. President, I con
clude by reading the last paragraph of 
Secretary Eagleburger's letter, which 
is think is both eloquent and relevant 
to the vote about to occur. 

Secretary Eagleburger wrote: 
We stand at a crossroads of history. The 

collapse of communism, the demise of the 
Soviet Union, and the end of the cold war 
offer the prospect of a world in which the nu
clear nightmare is only a dim memory. Sen
ate action to codify the end of the era of con
frontation, along with the new steps we are 
taking to enhance stability, will allow our 
children and grandchildren to grow up free 
from the fear of a nuclear Armageddon. On 
behalf of the President and the Administra
tion, I urge you to fulfill our commitment to 
history and our obligation to posterity by 
ratifying START. 

Mr. President, we should heed the 
words of President Bush and Secretary 
of State Eagleburger. We should vote 
today to ratify START. 

I thank my colleagues, and I yield 
the floor. 

The PRESIDING OFFICER (Mr. 
KOHL). All time of the proponents has 
expired. 

Mr. WALLOP. How much time re
mains for the opponents, Mr. Presi
dent? 

The PRESIDING OFFICER. The Sen
ator from Wyoming has 5 minutes, 40 
seconds. 

Mr. WALLOP. Mr. President, let me 
begin by saying that I agree with the 
majority leader that the START Trea
ty has a decade-long history. But what 
is not stated in there is that from with
in that decade-long history was the re
ceding of the United States on very, 
very basic principal points which we 
had sought to achieve all during that 
debate and negotiations. 

The treaty represents many com
promises that we accepted because the 
Gorbachev regime was shaky, and we 
were heading toward a summit. And 
the compromises rained down in the 
last few days. For example, we had al
ways sought a mobilized ICBM ban and 
onsite inspection of production facili
ties. We have neither of those in this 
treaty. In fact, we admit that the only 
people in the world who will have mo-

bilized ICBM's are the Soviets, and we 
have had the Senate Intelligence Com
mittee tell us-and anybody with a 
brain could recognize that even in Iraq, 
in Desert Storm, in the most perfect 
conditions in the world, we never were 
able to locate mobile missiles on the 
ground. 

Mr. President, we have a more coop
erative partner, I agree with that. I 
wonder if since we do, should we not 
use the opportunity to renegotiate as 
President's Yeltsin and Bush told us, 
and as the then Secretary of State, Mr. 
Baker, told us we could. 

Durirtg yesterday's debate, we heard 
and the majority leader spoke to the 
signature protocols and the bilateral 
letters. We also heard bilateral letters 
only have standing when they suit the 
position taken by the Senate and the 
administration. When they do not suit 
it, they do not have standing. 

There is a long interrogatory that I 
inserted in the RECORD yesterday be
tween the Senator from Maryland [Mr. 
SARBANESJ, and the Secretary of State, 
and it is revealing to notice that even 
the Senator from Maryland <lid not be
lieve that the Secretary of State had it 
all right. 

It is simply not the truth, Mr. Presi
dent, to say that this treaty provides a 
limit on warheads. It is not the truth. 
The truth is that it provides a limit on 
warheads on deployed missiles. But 
there are no limits on nondeployed 
missiles. This treaty does not call for 
the destruction of anything but 
launchers, and launchers are only one 
of the means, the convenient means of 
setting in motion the weapons of de
struction that threaten America. 

We have undercounted the warheads 
in here, simply by saying, for example, 
on the SS- 18 it now has only three, 
when the Soviets themselves said ear
lier that it had seven. The last agree
ment was for three. 

We only verify assembly points, Mr. 
President, not the points of production. 
A long and specific intrusion of the in
trusive verification that was sought by 
the United States we abandoned in ad
vance of the summit. 

Mr. President, the majority leader 
read from Acting Secretary Lawrence 
Eagleburger's eloquent letter that we 
will now have Americans grow up free 
from the fear of nuclear weapons. 

If they grow up free from the fear of 
nuclear weapons, Mr. President, under 
the terms of this treaty, it is only be
cause they believe what they have been 
told and not because they know what 
the case is on the ground, because, if 
they knew, the SS-18, though reduced, 
is more powerful than the one that re
placed it, it does not require destroying 
of the old SS-18, so, in fact, the fleet 
could be more than doubled from what 
it currently is. The follow-on missile to 
the SS-25, the so-called Fat Boy, is a 
violation while we speak and are being 
asked to ratify this treaty-is in exist-
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ence a violation of the agreement right 
today. 

Mr. President, furthermore, Soviet 
military spending next year will be 
greater than it was this year. I believe 
that we are on the threshold of a new 
world and if we are on that threshold 
this treaty is irrelevant and if we are 
not on the threshold of a new world 
this treaty is inadequate. 

The way to find out is not to bind 
ourselves in response to things that 
might be coming down the road but to 
work with the new democracies over 
there in seeing to it that the old rea
sons for confrontation have vanished. 

But an arms control agreement that 
says just for the nones, you be my 
enemy and I will be your enemy and we 
will agree to this, if we were not to do 
that, Mr. President, if we said just for 
the nones we will take care of our secu
rity as we see the need for it and we 
will help you and your country grow, 
then the world of which the Acting 
Secretary spoke might, in fact, be the 
case but it is not the truth to say it 
under this treaty. 

Mr. President, I yield back the re
mainder of my time. 

CLOTURE MOTION 
The PRESIDING OFFICER. Under 

the previous order the clerk will report 
the motion to invoke cloture. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We, the undersigned Senators, in accord

ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close debate on Executive Cal
endar Order No. 45 (Treaty Doc. No. 102-20), 
the Treaty with the Union of Soviet Social
ist Republics on the Reduction and Limita
tion of Strategic Offensive Arms (The 
START Treaty), and Executive Order No. 46 
(Treaty Doc. 102-32), a Protocol to the 
ST ART Treaty: 

George Mitchell, Claiborne Pell, Barbara 
A. Mikulski, Joe Biden, Dale Bumpers, 
Patrick Leahy, Richard Shelby, Brock 
Adams, Alan Cranston, Tom Harkin, 
Bill Bradley, Herb Kohl, Paul Sar
banes, David Pryor, Frank R. Lauten
berg, Paul Wellstone. 

CALL OF THE ROLL 
The PRESIDING OFFICER. By unan

imous consent the call of the roll pur
suant to rule XXII has been waived. 

VOTE 
The PRESIDING OFFICER. The 

question is, Is it the sense of the Sen
ate that debate on Executive Calendar 
Nos. 45 and 46, the START Treaty and 
protocol thereto, shall be brought to a 
close. The yeas and nays are manda
tory under the rule. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 

Mr. FORD. I announce that the Sen
ator from Louisiana [Mr. BREAUX], the 
Senator from Tennessee [Mr. GoRE], 
and the Senator from Vermont [Mr. 
LEAHY] are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Vermont 
[Mr. LEAHY] would vote " yea." 

Mr. SIMPSON. I announce that the 
Senator from Missouri [Mr. BOND], the 
Senator from Texas [Mr. GRAMM], the 
Senator from Wisconsin [Mr. KASTEN] , 
and the Senator from Pennsylvania 
[Mr. SPECTER] are necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de
siring to vote? 

The yeas and nays resulted-yeas 87, 
nays 6, as follows: 

[Rollcall Vote No. 246 Ex.] 
YEAS-87 

Adams Exon Metzenbaum 
Akaka Ford Mikulski 
Baucus Fowler Mitchell 
Bentsen Garn Moynihan 
Bi den Glenn Murkowskl 
Bingaman Gorton Nickles 
Boren Graham Nunn 
Bradley Grassley Packwood 
Brown Harkin Pell 
Bryan Hatch Pressler 
Bumpers Hatfield Pryor 
Burdick, Jocelyn Heflin Reid 
Burns Hollings Riegle 
Byrd Inouye Robb 
Chafee J effords Rockefeller 
Coats Johnston Roth 
Cochran Kassebaum Rudman 
Cohen Kennedy Sanford 
Conrad Kerrey Sar banes 
Cranston Kerry Sasser 
D'Amato Kohl Seymour 
Danforth Lau ten berg Shelby 
Daschle Levin Simon 
DeConcinl Lieberman Simpson 
Dixon Lott Stevens 
Dodd Lugar Thurmond 
Dole Mack Wellstone 
Dom en I cl McCain Wirth 
Duren berger McConnell Wofford 

NAYS-6 
Craig Smith Wallop 
Helms Symms Warner 

NOT VOTING-7 
Bond Gramm Specter 
Breaux Kasten 
Gore Leahy 

The PRESIDING OFFICER. On this 
vote the yeas are 87, the nays are 6. 
Three-fifths of the Senators duly cho
sen and sworn having voted in the af
firmative, the motion is agreed to. 

TREATY WITH THE UNION OF SO
VIET SOCIALIST REPUBLICS ON 
THE REDUCTION AND LIMITA
TION OF STRATEGIC OFFENSIVE 
ARMS (THE START TREATY)
TREATY DOC. NO. 102-20 

PROTOCOL TO THE TREATY WITH 
THE UNION OF SOVIET SOCIAL
IST REPUBLICS ON THE REDUC
TION AND LIMITATION OF STRA
TEGIC OFFENSIVE ARMS-TREA
TY DOC. NO. 102-32 

The Senate continued with the con
sideration of the treaty and the proto
col. 

The PRESIDING OFFICER. Who 
seeks recognition? 

Mr. PELL addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Rhode Island. 

Mr. PELL. Mr. President, what is be
fore the Senate at this time? 

The PRESIDING OFFICER. The Sen
ate is considering the START Treaty 
and its protocol under cloture. 

Mr. PELL. I thank the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from Wy
oming. 

Mr. WALLOP. Mr. President, could I 
direct an inquiry to the majority lead
er? Mr. President, I ask we have order 
in the Senate. 

Mr. President, for a variety of rea
sons, several of which I think are very 
important-one Jewish Senator has 
suggested to me that he feels required 
to be in synagogue, at least through 
lunch-would the majority leader find 
it remiss, if I were to lay down an 
amendment now, to try not to come to 
a vote until after the weekly lunch
eons? 

Mr. MITCHELL. Mr. President, I 
would like to see if there is any possi
bility of an agreement which would 
permit the Senator to offer whatever 
amendments he wanted to offer and set 
out a schedule for debating and voting 
on those amendments and bringing the 
matter finally to a conclusion at a 
time that is agreeable to all. 

I wonder, last week I proposed such a 
schedule to the Senator from Wyoming 
on which there was no possibility of 
agreement. I wonder now if that is pos
sible to consider, including the pro
posal the Senator has just presented? 

Mr. WALLOP. Mr. President, I will 
confirm that I am willing to work with 
the leader on achieving such a thing. I 
do not feel capable of arguing it 
through right here on the floor at this 
moment in time but will try to come to 
some understanding of a time schedule 
for Senators and others. I really was 
directing this to 1 unch because I do feel 
sympathy toward those Jewish Sen
ators who felt constrained to be in 
their synagogues during this holy day 
through the luncheon period and that 
is really the first part of it. 

I will be happy to go to a quorum call 
now and try to talk with some people 
on our side and see if we can come to 
some procedure to conclude this. If we 
can, all for the good; if we cannot, we 
are prepared to go ahead. Will the ma
jority leader object to my suggesting 
the absence of a quorum? 

Mr. MITCHELL. Not at all, Mr. 
President. Is my understanding correct 
that time will be running against the 
30 hours during a quorum call? 

The PRESIDING OFFICER. That is 
correct. 

Mr. WALLOP. Mr. President, I have a 
parliamentary inquiry. 

Does the rule of the Senate that re
quires the treaty to lay over a day be
fore voting pertain in cloture? 
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The PRESIDING OFFICER. There is 

no precedent directly on that point. 
Mr. WALLOP. Mr. President, I will 

say that I think the Senator from Wyo
ming now has the record for inquiries 
to the Chair on parliamentary rulings 
that have no precedent and no basis for 
decision. We will try to work on that 
as well. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER OF PROCEDURE 

Mr. MITCHELL. Mr. President, I 
have been advised through staff that 
Senator WALLOP has requested that the 
Senate not now proceed to consider
ation of the treaty and possible amend
ments thereto but rather either recess 
or go into morning business with the 
understanding that the time would 
count against the 30 hours under the 
cloture rule. 

While that is not my preference , that 
is, I would prefer that we immediately 
begin the debate and discussion and 
proceed to consideration of the treaty 
and amendments, I understand and am 
prepared to accommodate the request. 

MORNING BUSINESS 
Mr. MITCHELL. Therefore , I now ask 

unanimous consent that there be a pe
riod for morning business not to extend 
beyond 12:30 p.m. with the time to 
count against the 30 hours under the 
cloture rule as if in legislative session. 

The PRESIDING OFFICER. Is there 
objection to the request of the major
ity leader? 

Mr. LUGAR. Mr. President, reserving 
the right to object, and I will not ob
ject, I pose an inquiry to the distin
guished majority leader. When the Sen
ate recesses for the luncheons of the 
parties the time against the 30-hour 
time limit continues to run during 
those luncheons. Is that the correct un
derstanding? 

Mr. MITCHELL. That is correct, pur
suant to an order entered yesterday. 

Mr. LUGAR. I thank the leader. 
The PRESIDING OFFICER. Is there 

objection to the request of the major
ity leader? 

Without objection, it is so ordered. 
Mr. MITCHELL. Accordingly, Mr. 

President, there will now be a period 
for morning business to extend not be
yond 12:30 p.m. with the time between 
now and then to run against the 30 
hours under the cloture rule from 12:30 
p.m., or if the morning business period 
terminates prior to then, from that 
time until 2:15 p.m. there will be a re
cess for purposes of the respective 

party conferences and that time will 
run against the 30 hours as well. 

I now suggest the absence of a 
quorum. 

The PRESIDING OFFICER (Mr. 
WIRTH). The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. RIEGLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. RIEGLE. Mr. President, I asked 
unanimous consent to proceed for 5 
minutes as if in morning business. 

The PRESIDING OFFICER. The Sen
ate is in morning business. 

Mr. RIEGLE. Very good. 

CONSUMER CONFIDENCE IN 
ECONOMY FALLS AGAIN 

Mr. RIEGLE. Mr. President, I want 
to share with my colleagues an i tern 
that has just come across the AP Wire 
Service and is in the current news this 
morning. 

The headline on the AP story is: 
" Consumer Confidence in Economy 
Falls Again." And it reads as follows
! am going to read most of the AP re
lease verbatim: 

NEW YORK.-Consumer confidence in the 
economy fell in September for the third 
straight month, said a widely watched sur
vey released today. 

The Conference Board, a private business 
research group, said Americans were more 
pessimistic about the future of the economy 
now than before each of the five previous 
presidential elections. 

The group's consumer confidence index fell 
to 56.4 this month from 59.0 in August. The 
index registered 72.6 in June when it began 
falling. In September 1991, the index meas
ured 72.9. 

"The nation's sluggish economy and weak 
job market are continuing to dampen 
consumer spirits," said Fabian Linden, exec
utive director of the Conference Board 's 
consumer research group. 

The survey is conducted by National Fam
ily Opinion Inc. of Greenwich, Conn., which 
questions 5,000 households nationwide 
monthly on subjects ranging from local eco
nomic conditions to buying plans for homes 
and appliances. 

The index is monitored on Wall Street and 
in Washington as an economic barometer be
cause consumer spending is critical to the 
economy's health. 

Jumping down it says here-and I am 
continuing to quote: 

Nearly 46 percent of the survey's partici
pants said that current business conditions 
are bad, while only 11 percent say they are 
good. Forty-six percent of the respondents 
said jobs are difficult to get, while 6 percent 
said jobs were "plentiful." 

I do not know who that 6 percent is, 
I might say parenthetically. 

The figures were similar to the previous 
month. 

But consumers are less optimistic about 
the future than in August, the survey 
showed. More people fear business conditions 
will worsen in the next six months and there 

is greater concern about job availability, the 
Conference Board said. 

And that is the end of the i tern on 
the ticker tape. 

Now what does this say to us, with 
that index dropping that sharply? In 
just one month, it has fallen from a 
rating of 59 down to 56. That is a very 
sharp drop in this index. And, of 
course, it shows it is going the wrong 
way; the consumer confidence is drop
ping. 

Why is that happening? It is happen
ing because we do not have an eco
nomic strategy in place that is really 
helping the American economy. 

Unfortunately, our Government, for 
the last few years, has had an economic 
policy for every country in the world 
except our own. 

So the Bush administration has had 
an economic plan for Kuwait, an eco
nomic plan for Communist China, an 
economic plan for the old Soviet 
Union, an economic plan for Mexico
the so-called fast-track free trade 
agreement, which is a jobs program for 
Mexico-but really nothing to deal ef
fectively with the economic problems 
of this country. 

And that is why this recession con
tinues to go on and on and on, and why, 
as we learn right now from this item 
out of this morning's news off the As
sociated Press wire service, that 
consumer confidence has dropped 
again. 

That will hurt the economy because 
as consumers become more pessimistic 
about the future, as this data indi
cates, they are going to spend even less 
money. They are going to draw back. 
And that will help take the economy 
down even further. 

Why are they doing that? They are 
doing that because there is a tremen
dous amount of unemployment in the 
country. It is very difficult to find a 
job today, no matter what your skill 
level or training or preparation. For 
example, in California there have been 
a lot of defense industry cutbacks, a 
lot of people have lost their jobs who 
have advanced degrees, have great 
technical expertise. We have people 
now with Ph.D.'s in all kinds of fields 
who cannot find work. 

We also find other workers who have 
spent maybe 10 or 20 years working in 
a skilled trade in the manufacturing 
industry who have lost their jobs. They 
are not finding replacement work. 

Just the other day there was an an
nouncement that the last U.S. type
writer factory in upstate New York, a 
Smith-Corona plant, was going to 
close. They are the victim of trade 
cheating by Japan about which nothing 
has been done. And they now feel they 
have to close that plant, this company 
does, and move their production down 
to Mexico to take advantage of the low 
wage rates in Mexico just in order to 
enable the company to survive. 

In fact we had the CEO of that com
pany in the other day for a hearing and 
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he is very angry about the fact that he 
has to close an American plant and go 
down to Mexico to take advantage of 
low-cost labor just to be able to sal
vage his company. He has been victim
ized by trade cheating by Japanese 
companies who have been flooding the 
market with below-cost products in the 
United States and compelling that 
kind of change in that company. 

The absence of a trade policy has 
hurt us in other areas. We have now 
had a cumulative trade deficit with the 
rest of the world in merchandise trade 
since 1980 of nearly $1.2 trillion; a half 
a trillion dollars by the end of this 
year will be with one country, namely 
Japan. They will have a trade surplus 
with us again this year of about $45 bil
lion. So they are sucking the jobs and 
the economic strength out of America 
and taking it over to Japan. That 
makes them stronger. It makes us 
weaker. 

It is ironic that just the other day 
the Japanese indicated that they want 
to stimulate their economy even more. 
So they have just announced a big in
vestment program in infrastructure. 
They are going to invest-from mem
ory I think the figure is $80 billion over 
a period of time-to strengthen their 
infrastructure. 

Their infrastructure is already very 
modern, but they are going to make it 
even more modern by investing an
other $80 billion. That is something we 
need to do in America but we are not 
doing it right now. And in fact Japan is 
taking money that they have gotten 
from us with this trade surplus to pay 
for their infrastructure investment. 

So here they are, about to improve 
their infrastructure with our money. 
And we do not have enough money left 
here to improve our own infrastruc
ture. It is an incredible turn of events. 
And it is what happens when you have 
an administration in power that does 
not have an economic strategy for 
America. It does not have a trade 
strategy that insists on fair trading 
rules; it does not have an economic 
growth strategy; it does not have an in
frastructure strategy. Now we have all 
of this unemployment in the country, 
and the unemployment is getting 
worse. 

We are going to get the new unem
ployment figures. They will be out this 
Friday. My expectation is we will prob
ably see an increase, again, in the un
employment rate, meaning more peo
ple will be out of work and even fewer 
will have jobs out across the country. 
And that is what is actually happening 
where people live. That is why they are 
reflecting this lower level of confidence 
in the economic future, because they 
see what is happening where they live 
and where they work. They see what is 
happening to their families and in the 
neighborhoods where they live, in the 
communities in which they live. And 
they know we are in serious economic 
trouble. 

That is why we need to make a 
change in economic direction. We have 
to develop a new economic growth 
strategy that can create jobs in Amer
ica and get people back to work. The 
Washington Post today and over the 
last 2 days has been running the first 
parts of a five-part series on the Fed
eral budget deficit. It is a very impor
tant series and I commend them for 
doing it. The problem now is that the 
economy is so weak and unemployment 
is so high, that the faltering economy 
is increasing the size of the Federal 
deficit. In fact, we cannot reduce the 
deficit meaningfully until we get this 
economy going faster, and get more 
people back to work. So we have to 
have an economic recovery strategy 
that can kick in and start to create 
jobs in America. 

How many jobs do we need? If you 
use an estimate of the amount of jobs 
created in the last several recoveries 
through other administrations, Demo
crat and Republican, you can see from 
the growth rates achieved after those 
recessions, in applying that in our situ
ation, that over the next 4 years we are 
going to have to create about 12 mil
lion jobs in the American economy. 
Maybe the figure is higher than that 
but I think that is a conservative esti
mate; 12 million new jobs are needed. 

Yet when we look around we are see
ing jobs disappearing, jobs leaving the 
country; · jobs going to Mexico, jobs 
going to Thailand, jobs going to Com
munist China. We see very little jobs 
creation in America. 

Not only are unemployed engineers, 
unemployed Ph.D's in computer 
science, unemployed skilled-trades peo
ple not finding work-young people 
who have come through college at 
great sacrifice by their families and 
themselves to earn an education are 
coming out of college unable to find 
work. They cannot find a job. They 
might look for 6 months, 12 months, a 
year, 2 years. A lot of those college 
graduates are having to go back and 
live with their parents because they 
cannot find a job in the job market 
even though they have prepared them
selves for that kind of work. In many 
cases they have come out with out
standing academic performance and 
good, solid resumes, and yet there are 
no jobs to be had. That is the problem. 
We are going to have to create in our 
economy, principally in the private 
sector of our economy, enormous job 
growth. And that means a new eco
nomic strategy. I think that means a 
new President is needed. Because the 
President that we have had has not 
seen this need, has not responded to it, 
and I do not think will respond to it, 
quite frankly. 

I think their view is to sort of let na
ture take its course and in the end 
somehow it will all work out. That is a 
failed strategy and that is what this 
consumer confidence index information 
today tells us. 

Our colleague from South Carolina, 
Senator HOLLINGS, is quoted in the 
Wall Street Journal today, I think very 
importantly on this very subject, be
cause I think he understands the econ
omy and the problems in the economy 
as well as anyone in the Congress. He is 
quoted today in the Wall Street Jour
nal to the following effect. He is talk
ing about how the American Govern
ment has had a plan to help every 
other country but no plan to really pay 
attention and deal with the economic 
problems building up in America. This 
is Senator HOLLINGS today quoted as 
saying: 

We got Americans in the Corps of Engi
neers rebuilding the emir's palace in Kuwait. 
* * * Come on, they've got an American plan 
to put up-on fast-track-whatever jobs are 
left to go down to Mexico. Why * * * can't 
we get an American plan for America? 

That is Senator HOLLINGS talking 
and he is exactly right. Here we are 
over in Kuwait trying to help them 
with their economic problems, rebuild
ing the palace over there. We are all 
around the world. We have programs 
everywhere. Do you see a program here 
in America? I would like to see a pro
gram to help this country. We need 
jobs in Michigan. I have over 400,000 
people in Michigan right now that we 
know by name who are out of work and 
need jobs now to feed their families, to 
provide for themselves. And there is no 
work to be had. 

The thing that bothers me is that I 
think this administration which has 
been in charge of economic policy is 
detached from the realities of what is 
happening out there at the grassroots, 
where people live. There is a detach
ment. You have had an elitist adminis
tration that is almost as if it is up on 
a different planet. 

I think, unfortunately, that has been 
due to the fact that so many people in 
the area of economic policy develop
ment around the President live in such 
favorable economic circumstances 
themselves, are so well off-many with 
inherited family fortunes, and they 
have trust fund income rolling in every 
month-they do not feel the economic 
pinch. When you talk about the eco
nomic problems, they do not really 
know what you are talking about be
cause it is not happening to them. 
They do not see it. It is not happening 
to their friends. Frankly I do not think 
it is happening to their children. When 
they go out into the job market, I sus
pect that because of the friendships 
and other relationships, that those 
sons and daughters of those policy
makers are finding jobs. They are part 
of the 6 percent here who say that they 
do not see a problem in the job market, 
because they have more access to op
portunity than everybody else out 
there looking for work. 

And so I think as a result of that, the 
administration is disconnected from 
the realities of what is actually hap-
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pening out in the economy and what is 
really happening in people's lives. That 
is why there is a political revolt under
way in the country right now, and it is 
over this economic sickness, this 
underperf ormance of our economy, and 
the lack of an economic plan to make 
America stronger and to make sure 
that we have enough jobs to go 
around-enough good jobs to go 
around. I am not talking about jobs 
flipping hamburgers, and I do not de
mean that work, but we have to have a 
lot of jobs that pay middle-class in
comes and have health care protection 
and pension benefits associated with 
them. That is what built the middle 
class of this country over the long his-
tory of our country. · 

So when we talk about making sure 
there are more jobs, we have to make 
sure they are jobs that are high skill, 
high wage that can support a family 
and provide, as I say, health care pro
tection and pension program that can 
provide income after a person retires at 
the end of a long work career. 

So these are basic things. What is so 
ironic, if you look at other countries, 
is that Japan has a plan like that. It is 
working very effectively. Germany has 
a plan like that. It is working very ef
fectively. The European countries have 
a plan like that. It is working quite ef
fectively. The only big industrial na
tion remaining that does not have a 
competent, sensible, economic plan for 
itself is the United States. 

We have been relying on this trickle
down theory with the tax cuts where 
you send all the money up to the top of 
the income scale and hope that some
how or another some of it will trickle 
down and create jobs along the way 
and keep the economy going. 

That strategy is a failure. It has not 
worked. That is why, as I say, this con
fidence number has just dropped again 
in the latest month. Trickle down does 
not work. You have to do it the other 
way around. You have to invest in the 
core elements of your economy. You 
have to invest in your people, your job 
base, your technology. You have to in
vest in the things which create eco
nomic growth and create jobs. We have 
not done that. 

We took this wrong path with supply
side economics and trickle-down eco
nomics, and it has proven to be a dead 
end street. Now we are in deep trouble. 
We have huge structural Federal budg
et deficits, we have huge structural 
trade deficits, and we have huge struc
tural investment deficits where we are 
not investing in our businesses, in job 
creation, our infrastructure, our edu
cational system, and in our people. 

Even in the health care area, where 
we spend a fortune on health care, we 
have some 40 million people in America 
today without a penny of health care 
coverage. I have been coming to the 
floor each week to give a case example 
of a family or a person in my home 

State of Michigan who is caught in this 
health care crisis. I will be doing that 
again this week. 

But something even as basic as 
heal th care protection is missing. In 
my home State of Michigan, we have 1 
million people this very day without a 
penny of health care protection and 
about 400,000 of them are children. 
That is just not right. Other advanced 
countries are not operating that way. 
They have universal health insurance 
plans of one kind or another where 
they protect the health of their people. 

Why? Because, first of all, it is the 
humane and decent thing to do. But, 
second, it is good economics. Your peo
ple are your most valuable asset, and 
you want your people well and healthy 
so they can work, so they can produce, 
so they can support themselves, so 
they contribute to the country. 

If you have somebody you can keep 
from getting sick, that is a good in
vestment, to keep that person from be
coming ill and unable to function prop
erly. And the same thing when some
one gets sick, to go ahead and move in 
with the medical resources needed to 
help that person overcome the health 
problem, to get well, so they can get 
back in action and provide for them
selves and support the country. 

It is so basic. Every other country 
has figured it out. The only place so far 
that has not figured it out and done it 
in a comprehensive way is our country. 
That is another reason why we need a 
new President. We need a President 
who is for a comprehensive national 
health insurance plan. 

I am supporting Governor Clinton be
cause he is in favor of that. He favors 
a plan that is almost precisely the 
same as the plan I have developed with 
Senator MITCHELL, Senator KENNEDY, 
and Senator ROCKEFELLER, what we 
call Heal thAmerica, which would con
trol health care costs and provide cov
erage across the country so everyone 
would have a chance to have health in
surance protection. It is something we 
need. It is very fundamental. 

But we have to engineer for ourselves 
a new economic growth plan for Amer
ica. We do not have a minute to lose. If 
Governor Clinton becomes President 
Clinton, the first order of business for 
him is going to be to develop an eco
nomic surge plan that can create more 
real jobs in the private sector of our 
economy. 

I think there also has to be an infra
structure investment component, and 
that will involve some public invest
ments with much of the work done by 
private sector contractors. But the 
bulk of the 12 million or so jobs that 
are going to have to be created over 
the next 12 years are going to have to 
come out of the private sector of our 
economy. 

I hope we will immediately initiate a 
Team America concept where business 
and Government and labor sit down to-

gether and think and work in a unified 
way, because if we are going to match 
the strides and the gains being made by 
other countries around the world, then 
we must stop fighting among ourselves 
and distracting ourselves and diverting 
our energies on issues that are far less 
important. We have to get the eco
nomic engine of America rebuilt and 
functioning at a very high level of effi
ciency. 

We need more jobs in this country. 
We have had incomes falling over the 
last 3 years. We have had unemploy
ment rising. We have to reverse those 
trends. And we can do it. We have the 
capacity to do it. But we are going to 
have to concentrate on how we craft a 
new economic growth strategy for 
America. 

There will be several components for 
that plan. I think an investment in in
frastructure is one component that has 
been talked about. I also think we are 
going to have to put into our tax policy 
an explicit economic growth strategy 
which can stimulate job creation in 
those areas of our economy where we 
really want to be strong in the future. 
And that is everything from the incen
tives needed to help small business 
flourish along the lines of the things 
Senator BUMPERS has talked about, 
right on up the line to what we do with 
major core strategic elements of our 
national economy, our industrial base, 
our high-technology industry areas, to 
make sure they have the capital they 
need, they have the technological ad
vancement they need, that they are 
moving, and that they are moving as 
fast or faster than any other country 
and creating jobs in the process. 

I also think we are going to need to 
have an aggressive trade strategy. We 
are not going to be able to tolerate the 
trade cheating by Japan. Japan 
through the end of this year, since 1980, 
will have taken over $500 billion out of 
the United States with their cumu
lative trade surplus-much of it due to 
trade cheating; they keep their home 
market largely closed to our goods; 
they flood their surplus production 
into the United States, much of it 
below cost. They set up a ring of Japa
nese companies in America, and then 
they use what is called a keiretsu ar
rangement, to trade with one another 
to maintain a kind of national monop
oly within our country and to choke off 
the American firms in those fields in 
America. We have seen that, particu
larly in the auto parts industry, and 
also in the auto plants they have estab
lished in this country. 

That has to be confronted, and it has 
to be confronted aggressively. Unfortu
nately, President Bush went over to 
Japan a few months ago to talk about 
this problem, about this huge trade 
deficit that is hurting us and helping 
Japan, he went over there to ask them 
to do some things to reduce this trade 
deficit, and do you know what has hap-
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pened since? The trade deficit is worse. 
Since that trip the President made, 
which received a lot of attention be
cause he was stricken with an illness 
when he was there and put some addi
tional attention on that trip-he was 
there, so he said, to get the Japanese 
to start to play fair in the trade area 
and bring down the trade deficit. Lo 
and behold, several months later the 
trade deficit is worse and it has gone 
higher. It has gone higher since the 
trip. 

It would probably have been better if 
he had not made the trip, because the 
problems have gotten worse since that 
time. That is another reason why we 
need a new President, who is willing to 
insist on fair trading rules and not just 
buy this notion that anything goes, 
even if other countries are using a dou
ble standard in a way that is helping 
them and hurting us. 

So we are going to need a much more 
aggressive trade strategy. Part of it, by 
the way, in my view, is also going to 
have to deal with this fast-track pro
posal to go into a common market with 
Mexico. Mexico is a Third World econ
omy. Their wages are in the area of $1 
an hour down there with very few 
workplace protections and environ
mental standards. 

In the auto industry, we have seen 
the big three auto companies in Amer
ica locate over 70 plants in Mexico. It 
is obvious that if a free-trade agree
ment goes into place, many more 
plants will close in America and move 
to Mexico to take advantage of the low 
wages down there. That becomes a jobs 
program for Mexico. It is a jobs pro
gram for Mexico. 

We need a jobs program for America. 
We cannot afford to ship anymore jobs 
out of the United States to Mexico, to 
Thailand, to Kuwait, to Communist 
China, to Japan, or any other place. In 
fact, it is time we brought some of 
those jobs back to America, because 
our people need them. Our people need 
the work. They are capable of doing 
the work if they are in a system where 
the trading rules are fair and where the 
trading rules are enforced. But we 
often find that the trading rules are 
not enforced. 

We had a case just the other day 
about an agreement where cars built in 
Canada have to have a certain percent
age of content that actually is Cana
dian or United States content. Lo and 
behold, we found out that one foreign 
company-in this case Honda-was 
cheating. They were saying that the 
content level was higher than it really 
was. And so our Customs officials did 
an investigation, and they found that 
Honda was cheating on this domestic 
content requirement. So our Customs 
officials made that public, and moved 
against that violation of our trade 
laws, to put a stop to it and to require 
them to have a higher level of domestic 
content, as we call it, which, of course, 

means more jobs here in this country 
and in our home market. 

Lo and behold, Honda then went out 
and hired one of these for-hire people 
here in Washington that charge the big 
fees that used to work in the Treasury 
Department. And that person used 
their access to the administration's 
Treasury Department to come in and 
complain about this and actually get 
the Treasury Department to call over 
to the Customs Service that had 
caught this trade violation, this cheat
ing by Honda. And the Treasury De
partment told the Customs Service to 
send Honda a letter of apology for the 
fact that we caught them cheating. I 
mean, that is how ridiculous this has 
become. It is an absolute travesty. 

So we do not have an effective trade 
policy today, and we are being killed in 
the trade area, and that is where a lot 
of jobs are disappearing. If this United 
States-Mexico Free-Trade Agreement 
goes into place, we are going to see 
hundreds of thousands of jobs going 
south of the border. 

It is so interesting that a lot of the 
editorial opinion that I read in various 
newspapers is in favor of the United 
States-Mexico Free-Trade Agreement. 
I have talked with some of the edi
torial writers about it, and they have 
this very lofty view that we ought to 
have a free-trade agreement with Mex
ico. I can tell you as I stand here, be
cause I have dealt with newspapers and 
editorial board people on other issues 
where their own self interest was at 
stake, where their attitude is com
pletely different. 

I know as I stand here that if all of 
the editorial writers in America were 
facing a job threat by editorial writers 
in Mexico, who could write the edi
torials for the papers here for 50 cents 
an hour or 75 cents an hour, and wipe 
out the jobs of the editorial writers in 
America, the editorial writers of Amer
ica would be on the very next airplane 
to Washington. They would be here rip
ping the doors off of this Chamber and 
ripping the doors off of all of our of
fices, because they would not want to 
lose their jobs. They would be very ag
gressive in defending their jobs. 

But, right now, it is an abstraction 
because they are not giving away their 
jobs. They are giving away the jobs of 
somebody else that lives in their town. 
Eventually, that is a self-defeating 
strategy, because in the end, as our 
economy gets sicker and sicker, even 
the newspapers get into financial trou
ble; and there are going to be fewer edi
torial writers in this country, if we 
find ourselves with a more and more 
depleted national economy. So later on 
down the line, many of them will in 
fact lose their jobs, although they do 
not see that today, because they do not 
face that prospect in the immediate 
sense. It is unfortunate that they are 
so shortsighted and, in a sense, I think 
narrowly self-interested on this issue. 

We are talking about America's eco
nomic future, and we are talking about 
being able to have enough jobs at the 
high-skill, high-wage level to employ 
our people and meet all of our national 
responsibilities, those in the public 
sector and those in the private sector, 
even in the area of meeting the social . 
security payments of the future. 

Right now, our Government, while 
we are taking in all of the Social Secu
rity contributions from today's work 
force and we are supposed to be saving 
that money and investing it at a return 
so that that money, plus the earnings, 
will be available in the future to pay 
future claims on Social Security, that 
is not what we are doing with the 
money. The money over at the Social 
Security system right now is being bor
rowed by the Government and spent 
willy-nilly on the day-in and day-out 
activities of the Government today in 
order to make the Federal budget defi
cit look smaller. 

We are replacing the money at the 
Social Security Administration with a 
bunch of IOU's that we are putting in 
the cash drawer over at the Social Se
curity Administration. So instead of 
saving the money and investing it in 
earning assets and productive assets 
over a period of time, we are spending 
the money. The only way of being able 
to repay that money in the future is to 
have a big work force in America that 
is earning high wages at high-skilled 
jobs that can face off effectively in this 
global economy with the other nations 
of the world. But all of the data we can 
see shows just the reverse is happening. 

We are losing jobs, high-skilled jobs; 
we are losing out to other countries 
that have more effective strategies 
than we do. So, in the future, if we stay 
on this track, we are not going to have 
enough of the good jobs and enough of 
the income base and people paying into 
Social Security to be able to turn the 
money around and pay the benefits out 
of Social Security to the retirees who, 
at that future time, are going to need 
that income that they have been de
pending upon, that they contributed to 
help established. The income will not 
be there in sufficient amounts , because 
we are not going to have the job base of 
sufficient size and strength and value, 
in terms of the work being done, to ac
tually generate the Social Security tax 
revenues and income to finance that 
system. 

It is a huge problem. It is a huge 
problem, and nobody wants to talk 
about it, because if you talk about it , 
and you really wake people up to the 
dimension of the problem, then we are 
going to have to do something about it. 
And the people today in charge of the 
executive branch of Government do not 
want to do anything about the econ
omy, because they think the strategy 
that they are following is working. 

They think if you stay with trickle 
down economics long enough, it will 
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eventually work. It will eventually 
work all right. It will work us right 
into a depression. That is where it will 
take us, if we maintain this nonsense 
any longer, and that is what this con
ference board survey data tells us. The 
American people have figured it out. 
They know we are on the wrong track. 
And they know we have to get off this 
track while we still have the time and 
the strength to do it. 

So we need a new economic growth 
strategy. It is going to be a very ambi
tious and aggressive strategy. 

If Bill Clinton becomes President 
Clinton, I hope he will call in the major 
business leaders of our country, the 
major labor leaders of our country, the 
other people who are some of the ex
perts that we can call on for advice in 
economic policy and craft a Team 
America plan, an economic strategy 
that can give us the prospect of having 
these 12 million or so additional jobs 
created out over the next 4-year period 
of time and get us out of this quagmire 
and get us going again so people can 
have some faith and confidence in their 
economic future. 

Our young people and people of all 
ages need to understand that this coun
try is paying attention to their pros
pects and to their needs and that we 
are making sure that we are nourishing 
the job growth and job development 
base in America, that we are going to 
see to it that there are enough good 
jobs to go around so that people who 
are trained and out there and trying to 
find work will be able to find work. 

There is nothing worse that I know of 
today in the kind of discussion we are 
having than to be a man or a woman 
needing to work, needing to have in
come to support yourself and to sup
port your family and to find that no 
one wants you or no one will employ 
you and that there is no job to be had. 
And, after months of unemployment 
that so many millions of people have 
gone through, with the exhaustion of 
unemployment benefits if you are enti
tled to those and your children have 
needs that have to be met and you have 
to put food on the table for your fam
ily, and you do not have the income to 
do it. People become desperate and 
people are increasingly desperate in 
those situations across the country. 

I saw one of the most extreme exam
ples the other night on national tele
vision. One of the networks was inter
viewing two young men who are veter
ans of the Desert Storm military oper
ation just over 1 year ago, and both of 
these young men wore the uniform of 
America, went over to that war effort, 
put their lives on the line to carry out 
the mission of their country, did it 
with great distinction, came back, re
ceived the parades at the time that 
were deserved. But now months later, 
these two young men are unemployed, 
homeless, living in cardboard boxes 
here in our Nation's Capital. 

What are we saying to them and to 
others like them? Yes, you meant 
something to us a year or a year and a 
half ago when we wanted you to put on 
the uniform of this country and go over 
into a war effort and put your life on 
the line, but now a few months later 
you do not matter anymore. You do 
not count anymore, and we are just 
going to forget about you and you can 
just make do the best you can. 

Is that what we want to say to our 
people? Is that what America in 1992 is 
really all about? 

These two veterans were very bitter 
when they were interviewed on that TV 
show, and they have a right to be bitter 
and I am bitter about it. And that is 
not an isolated example. 

In fact, a very substantial part of the 
huge group of unemployed people in 
this country today and the homeless 
.people are veterans-are veterans-vet
erans of various wars. They gave what 
they were asked to give to the country 
and now the country, in effect, has 
turned its back on them. 

That is not right. I mean, that is just 
one of the things that is just 
greviously wrong with this country 
today and where our whole value sys
tem somehow got turned upside down 
during, I think, the 1980's. 

Trickle-down economics is sort of a 
classic illustration of it. It is a failed 
strategy, it is a selfish strategy, and it 
is hurting America every single day. 

For those two veterans, that I just 
cited, and many of the people who have 
been seen on national television when 
they were interviewed, there is nothing 
trickling down to them, nothing trick
ling down to them. They are forgotten 
and they are just out there having to 
fend for themselves the best they can. 
We can change that. 

And that is why we have a govern
ment in this country, not to be passive 
and disinterested, incompetent, and 
uncaring. We have a government to 
deal with these kinds of challenges 
that the natural order of things does 
not take care of and, if the private sec
tor is not functioning in a way to cre
ate enough jobs to provide for our peo
ple, then the Government has to come 
and work in partnership with the pri
vate sector to see that there are 
enough jobs to go around. 

If the Japanese Government thinks it 
is important for their people to be em
ployed, as it is, why shouldn't our Gov
ernment be just as smart and just as 
committed to our people? It should be. 
It should be. It is not today. It has not 
been the last 4 years. We can do some
thing about this on November 3. 

That is the only way these con
fidence numbers are going to start to 
change. We had here a drop just in one 
month, according to Conference Board 
data, from a rating of 59, which is a 
very low rating to start with, in 1 
month that dropped down to 56.4 in 
terms of consumer confidence looking 

at things today and looking ahead. We 
are going the wrong way. We are on the 
wrong economic track. 

We can do better. We have to get off 
that track, but we are going to need 
new leadership to do it. We have to 
take a fresh look at these problems and 
we cannot be trapped by the failed poli
cies and hubris of the crowd that has 
produced this problem. They have to be 
removed, some new people have to be 
brought in, and we have to think our 
way through and craft an aggressive 
new economic growth strategy for 
America. That is what the country 
must have. We are capable of doing it. 
It is the most important thing facing 
our Nation today, and it is time we get 
on with it. 

Mr. President, I yield the floor, and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER (Mr. 
KERRY). The clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. RIEGLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. RIEGLE. Mr. President, shortly, 
there is need for a parliamentary step 
here, and I am prepared to be involved 
in that. 

FAMILY VALUES 
Mr. RIEGLE. Mr. President, I want 

to add one other thought I had while 
we were waiting here on a quorum call 
and the time is available to us. In the 
course of the remarks I made a mo
ment ago, I want to just add this 
thought. 

There has been a lot of talk in the 
last few months about family values. 
And there was a lot of political talk 
about family values, particularly at 
the national convention of the other 
party. 

I must say, when I look around my 
State and at all the things I see in this 
country, family values sort of start 
with being able to have a job and being 
able to support yourself and support 
your family. It means being able to 
feed your children. It means being able 
to afford decent housing, hopefully in a 
safe neighborhood. It means having ac
cess to heal th care and being able to af
ford health care. 

I shared with the Senate just a few 
days ago the case of a family up in 
northern Michigan that is about to lose 
their health care because they cannot 
afford to continue it because it is so ex
pensive and they do not have the in
come. 

And family values means, in addition 
to the protection of the health of fam
ily members, having some kind of a se
cure retirement in old age. It is hard to 
be old. It is hard to be old in America 
if you do not have the wherewithal you 
need to see you through that part of 
your life. 
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So, it does not mean anything to talk 

about family values if our economy is 
functioning in a way that is wrecking 
families, hurting families, damaging 
families, damaging family values. 

I think we had a family values issue 
here the other day on the parental 
leave bill. 

You know, those of us that have 
young children and have gone through 
the birth of a child not all that long 
ago-I have an 8-month-old, my wife 
and I do-know about this. When an in
fant is born, it is very important, I 
think, for everybody's sake and for the 
sake of family values that that child 
have the chance to have a parent be 
there giving the care, at least for a pe
riod of time. 

So we had this legislation providing 
for unpaid leave. It did not affect small 
companies with a handful of employ
ees. We had it come in above that level. 

But it would say that in a case where 
there was a newly born child or a 
health emergency or maybe an elderly 
parent that was in an extreme si tua
tion and needed help, that a person 
could have unpaid leave for a period of 
time to go and care for that family 
member and try to get through that 
situation. Now that is family values. 
There is probably not a more clear-cut 
example of family values than that . 

And I think we want to foster that. 
We want to say to a parent or to a 
child, if you have a family member in 
a situation that needs special care, spe
cial attention and there is really no 
one else that can provide that, that 
you should have the chance to have a 
leave from your job-not that you are 
paid where while you are gone; it would 
be nice if we could pay the person, 
too-but to have an unpaid leave to go 
and get through that situation so that 
the person needing the care gets the 
care they need. Now what am I miss
ing? Why is that not--

Mr. SIMPSON. Will the Senator yield 
for a question? 

Mr. RIEGLE. I will in a minute. Yes, 
I will be happy to. 

Why is it that that is not sort of 
right at the heart of the family val
ues-if we are going to use that phrase 
and sort of take it out into the arena 
and talk about family values-why is 
not the care of a family member who 
has a special need sort of right at the 
top of the list? Why would that not be 
almost the first thing that we would do 
if we were going to lay out a strategy 
for family values? 

Now I happen to think that right 
along beside that you have to be able 
to have a job. You know, I see these 
families in Michigan right now, so 
many of them impoverished because 
there are not enough job opportunities 
out there; people with excellent work 
records, excellent experience are out of 
jobs. Their kids are in school. Their 
kids are growing just like your kids 
and my kids are growing. 

I look at my 7-year-old and she lit
erally grows while I watch. It seems 
like she outgrows a pair of shoes about 
every 30 days. 

I look at families in Michigan today 
that are in this terrible economic dis
tress. They need to be buying shoes for 
their children, be able to buy clothing, 
be· able to make sure that they are able 
to have the school supplies that they 
need so they can go and do a good job; 
if they need glasses to see well, to cor
rect a sight problem, that they have 
the glasses that they need. 

We are in a situation now where lit
erally millions and millions and mil
lions of families in this country are 
going without these basic necessities. I 
mean, it is just a fact of life. You can 
go out and see them. You can go out 
and talk to them. 

So, if we do not get this job machine 
going again in America, and obviously, 
people in turn have to prepare them
selves and they have to do well in the 
work that they find within our econ
omy. That, obviously, goes with it. It 
is part and parcel of it. 

But that is not our problem today. 
Our problem today is we have people 
walking the streets. I received a letter 
the other day from a man in Texas 
with a graduate degree. I am going to 
bring that letter over one of these days 
and read it; a man with a graduate de
gree. He has been through three job re
training programs, three different job 
retraining programs to retrain in three 
different fields. This man still cannot 
find a job. 

And that is part the problem with re
training. We talk about retraining. We 
throw that out as a slogan like family 
values. Retrain for what? We do not 
know what to train people for right 
now because there are very few areas in 
the economy where we can identify job 
growth. 

Now, yes, there is some job growth in 
health services, because the health 
care system is out of control. We need 
to deal with that in a different way. 

But apart from that, there is almost 
no job growth going on in the economy. 
That is why these confidence figures 
that I cited earlier are what they are 
today. 

And I do not know if my colleague 
from Wyoming had a chance to see this 
data today, but the Conference Board, 
which is one of the leading places in 
which measurements are taken each 
month on consumer confidence in the 
country, just put out their data again 
today for the previous month, and the 
index has fallen again. It has fallen 
just about three points. 

Mr. SIMPSON. Will the Senator yield 
for a question? 

Mr. RIEGLE. Yes. 
Mr. SIMPSON. I have been listening 

to the Senator expound. It is not the 
first time I have heard him expound 
about the evils of the present adminis
tration in every level of American soci
ety. 

And the Senator from Michigan is 
very emotional and highly partisan and 
we know that. 

Mr. RIEGLE. Have I heard the ques
tion yet? 

Mr. SIMPSON. The question is com
ing. 

Mr. RIEGLE. I will yield for a ques
tion. I will not yield for a speech. 

Mr. SIMPSON. In asking for CAFE 
standards, Democrats in this body have 
continually proposed, sponsored, and 
advocated increases in burdensome 
CAFE standards which would affect 
your State more than any State in the 
Union. Such a plan would wreck De
troit economically. Jobs would be lost 
wholesale. 

Mr. RIEGLE. Have I heard the ques
tion yet or am I missing the question? 

Mr. SIMPSON. George Bush was op
posed to that initiative. 

Senator GoRE was one of the pro
ponents and has said the greatest 
threat to the American society is the 
internal combustion engine, saying the 
next time if-if-if there were such an 
aberration as President Clinton, it 
would be signed by the President, and 
the Vice President would urge him to 
sign it, a CAFE standards bill which 
would effectively wipe out the rest of 
the jobs, I guess, that are in Detroit. 

I am asking you, how do you rec
oncile the double speak of that as you 
continue to speak of the double speak 
of the President? 

Mr. RIEGLE. All right. Thank you. I 
now hear the question. I want to re
spond to it. 

Mr. SIMPSON. Good. Good. 
Mr. RIEGLE. On the issue of CAFE 

standards and on the whole question of 
what is going on that is damaging and 
hurting the auto industry, there are a 
variety of issues. The single most im
portant one, by the way, is the trade 
cheating that has been going on for 
years and years and years, and which 
the administration has really done 
nothing to correct. 

I do not know if the Senator heard 
me before, but after taking the trip to 
Japan a few months ago, our trade defi
cit with Japan has gotten worse since 
George Bush went over there and asked 
them to change the trading relation
ship and stop a lot of the unfairness. 
Problems got worse since that time. 

So there are a whole host of prob
lems. I would say the trade problem is 
a manifest part of that situation. That 
is up at the top of the list. 

But with respect to CAFE standards 
it is very interesting. I lead the fight 
here as the Senator knows against ar
bitrary increases in CAFE standards. · 
And I am proud to say we have had 
some success in preventing that. And I 
was out in Detroit, as a matter of fact, 
in the audience at the Detroit Eco
nomic Club when Bill Clinton was 
asked a question about that. He was 
asked a question about that. He was 
asked the question because a great ef-
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fort has been made to gin that up as an 
issue. 

I mean, here is the economy falling 
apart, confidence down, unemployment 
high, all the problems and so forth and 
the Bush administration has zeroed in 
on this CAFE thing and used that as a 
scarce tactic to try to get a banana 
peel under the Clinton campaign. 

Mr. SIMPSON. Is that what that is? I 
did not understand. 

Mr. RIEGLE. Let me finish. I do not 
yield further right now. 

So they have taken that issue and 
tried to get that out there, to sort of 
take the attention away from the fact 
that there is this massive failure of 
trickle-down economics--

Mr. SIMPSON. I see. 
Mr. RIEGLE. In the economy. So he 

was asked that question. Bill Clinton 
was asked that question, I think it was 
either the first or second question he 
was asked. And he said, and I am para
phrasing but I was two or three seats 
away and I heard it. 

He said that he looked forward to 
working with the automobile industry 
and that he was not in favor of arbi
trary standards that were going to cost 
jobs in the future. And he offered an 
answer in that area that I thought was 
a good, solid, sound answer and I know 
him well enough to know that his prin
ciple focus, if he is elected and I hope 
he is, is going to be to go to work on 
creating jobs in this country. Because 
that is why, frankly, the President 
now-a friends of yours, a friend of 
mine-is about to cashiered. Because 
he missed the boat on that. He had an 
economic plan for every country in the 
world except one. That happened to be 
America. And now America is in deep 
economic trouble and so people are 
about to bounce him out and try Gov
ernor Olin ton. 

Mr. SIMPSON. Mr. President, may I 
ask another question? 

Mr. RIEGLE. If it is a question, yes. 
Mr. SIMPSON. A single question. Is 

there any possible failure in the United 
States of America today that George 
Bush is not responsible for, in your vi
sion? 

Mr. RIEGLE. Yes, indeed. 
Mr. SIMPSON. Is there? I would love 

to know what it might be. 
Mr. RIEGLE. There are many. 
Mr. SIMPSON. I do not have the 

time. 
Mr. RIEGLE. There are failures on 

many levels in this country. But what 
we are talking about here is in terms of 
the economic stewardship of the coun
try, which is one of the, I think, most 
important responsibilities that the 
President carries. No one else can 
carry that for him, quite frankly. When 
he runs for that job that is part of what 
comes with the job. 

He may not want that part of the job. 
He may love foreign policy and be like 
the one-eyed President who can see all 
the foreign policy issues and want to 

spend every waking minute on foreign 
policy and not want to have to open up 
that other eye and see the domestic 
policy problems. I understand that. 
You and I know that. This man loves 
foreign policy and I think he deserves 
some credit for his interest in foreign 
policy. 

I daresay if you put a map of the 
world up here right now that George 
Bush could come in here, he could iden
tify every country in the world. But 
you ask him to talk for 10 minutes 
without notes that have been prepared 
by somebody else on the problems of 
the American economy and he is going 
to have a very hard time of it. 

That is your problem and it is not 
just your problem, it is our problem. I 
mean the absence of an economic strat
egy for this country is hurting all 50 
States. It is hurting fellows and can
didates on your side of the aisle. Every 
article that I have read in the last 
week on the question of what is going 
on tells me-these are by third-party 
analysts-that candidates in your 
party are now being weighed down by 
the failure of the administration to 
have been effective on the economy. 

Mr. SIMPSON. Mr. President, I will 
ask another question, if I may. 

Mr. RIEGLE. So you are feeling this 
problem. 

Mr. SIMPSON. Yes. Well, this is an 
extraordinary litany of things. And 
oddly enough I have heard everyone of 
them in much more passionate array, 
usually when no one is here on the 
floor. It seems to be more expedient 
and more fun to whack away on that 
issue when no one is present. 

But I hope, then, with the next ad
ministration-if there is one, and there 
will not be-that you will be doing 
something adroit to ward off CAFE 
standards which would ruin your State. 

Mr. RIEGLE. I assure you I would. 
Mr. SIMPSON. When the only thing 

that has saved you to this point is 
President George Bush, thank you very 
much. 

Mr. RIEGLE. If that is the question, 
I will be here at this desk, and I will be 
here to stop the CAFE standards. 

May I say one other thing to my col
league from Wyoming, because I think 
we may well get a change in adminis
tration. And if we do, there is one 
thing I am convinced of, and that is, 
having served on that side of the aisle 
and this side of the aisle-and I have 
been in both parties like the senior 
Senator from South Carolina, who 
served in both parties, and in fact 
served in even a third party-I really 
think we have to figure out a way to 
get this economic strategy talked 
through. And I think it has to be done 
on a bipartisan basis, quite frankly. 

One of the things I have said to Gov
ernor Clinton, and I will repeat here 
now, is that should he be elected and 
become President, I think we are going 
to have to find a way to work together 

across the party aisle. I think business 
and labor and Government are going to 
have to sit down around the table and 
leave the guns at the door and figure 
out how we work together in a team 
fashion to come up with a strategy 
that is as effective or more effective 
than what the Japanese have managed 
to do in their own way, or the Euro
peans are doing in their own way, and 
so forth. 

So I would not want my statements 
about the frustration in the current 
situation, and the kinds of changes 
that I think need to be made, to be 
misinterpreted. In terms of-if there is 
that kind of change and there is that 
kind of movement to focus on domestic 
policy, I for one want to make sure ev
erybody is in the discussion. I do not 
think we ought to do it according to 
some harebrained scheme that any one 
person walks in the door with, whether 
it is jotted down on the back of an en
velope or anything else. I think we bet
ter have a serious talk among our
selves and figure out how we get this 
country going again. 

Mr. SIMPSON. Mr. President, I as
sure the Senator from Michigan I will 
join in that effort. That is long over
due. And that means everything is on 
the table-all of it. You saw the vote 
several weeks ago that was about 28 of 
us who decided to go over the cliff in 
an honest approach to get a handle on 
the entitlement programs. But in doing 
that they were all sorted out in pecu
liar categories of senior citizens, dis
abled veterans, children. And if that is 
the way it is going to be we will never 
get it done. Those who will suffer will 
be the people you seem to be the most 
cardinal spokesman for. Those are the 
people that will suffer as we fail to ad
dress the issue of entitlements. I never 
see any terribly hard votes on that 
from that particular post that you oc
cupy. 

I think it would be good if you can 
tell us what is it that you personally 
intend to do about the entitlements 
programs, Social Security cost-of-liv
ing allowances, which go to people, a 
fourth of them who are wealthy, veter
ans benefits--

Mr. RIEGLE. If that is the question, 
let me respond. 

Mr. SIMPSON. Please. I will leave 
you with that. I must retire to my 
chambers. 

Mr. RIEGLE. Let me respond to that 
question. Let us start with Social Se
curity. It is very interesting, and as I 
am sure the Senator knows, in terms of 
Social Security it is not Social Secu
rity that is contributing to the Federal 
deficit in this country. It has not added 
one penny to the Federal deficit. In 
fact, Social Security is generating 
more money than it is paying out. So
cial Security is providing a surplus 
right now. 

I know there are some-I know the 
Senator has to leave and I understand 
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he has to preside in his caucus, but I 
am going to finish the answer to his 
question. And that is this. 

The Social Security payments are 
not adding to the deficit. There are 
some who would like to argue about 
that, because they do not want to have 
to go and get the revenue other places 
where it is going to have to be gotten. 
They would rather go in and shave 
down the benefits of those on Social 
Security. In fact we had a move right 
here in this Chamber when Ronald 
Reagan was President to shave down 
Social Security benefits. And the peo
ple that they decided to target first 
were elderly women who were receiving 
the minimum benefit under Social Se
curity and they came in here with a 
move to eliminate the minimum Social 
Security benefit. 

It was absolutely incredible. I mean, 
here was Ronald Reagan, the new 
President, living in the lap of luxury, 
coming in here and targeting elderly 
women receiving the minimum Social 
Security benefit, a lot of them sort of 
subsisting on crackers and, you know, 
minimum things just to keep body and 
soul together because they did not 
have any money because it was the 
only source of income they had. And 
they decided to come in and target 
that. 

Now, why did they target that? What 
did they want the money for? Did they 
want it to reduce the deficit? Of course 
not. The deficit got a lot bigger. They 
wanted that to pay for the tax cuts 
that went in substantial measure to 
the people at the highest income lev
els. 

The PRESIDING OFFICER. The Sen
ator is advised the hour of 12:30 has ar
rived and there is a previous order. 

Mr. RIEGLE. Under those cir
cumstances, I ask unanimous consent 
to proceed for 1 additional minute. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. RIEGLE. I thank the Chair and I 
will finish. I just want to finish the 
sentence. 

It is not unfair to say that that ap
proach, the tax cuts for the wealthy, 
the cuts in Social Security for the min
imum benefit beneficiaries, was trans
ferring money from those people up the 
income scale to the people at the top. 
Fortunately, we were able to stop the 
minimum benefit cut, but a lot of that 
occurred. It was unfair, and it has un
balanced the economy, and that is part 
of the reason for the fix we are in 
today. 

We need an economic growth strat
egy. I think we can put one together. If 
we can get some jobs in this country, 
we can do something about helping 
family values. Family values first and 
foremost means having a job, support
ing your family, decent housing, health 
care, being able to pay the bills and 
being able to take care of your kids. 
That is family values. 

I yield the floor. 
Mr. THURMOND addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from South Carolina. 
Mr. THURMOND. The distinguished 

Senator has been so long-winded. I ask 
unanimous consent I be allowed to 
speak for 6 minutes. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
the Senator is recognized for 6 min
utes. 

NEGOTIATIONS ON THE CRIME 
BILL 

Mr. THURMOND. Mr. President, in 
recent months, I have been working in 
good faith with interested colleagues 
to resolve the crime bill deadlock. In 
fact, I was under the impression last 
week that we had reached a com
promise on this issue. However, I feel 
compelled to respond to the remarks 
made yesterday by my friend, Chair
man BIDEN, in which he accused the ad
ministration and my Republican col
leagues of killing the crime bill. 

As I have discussed previously on the 
floor of the Senate, the conference 
committee report on the crime bill, 
R.R. 3371, sounds tough, but it has 
proven to be no such thing. With re
markable consistency, the conferees to 
the crime bill rejected tougher options 
on major points and opted instead for 
provisions which expand the rights of 
criminals. 

Al though the conference report au
thorizes additional money for law en
forcement, I oppose the bill since it 
contains numerous provisions which 
expand the rights of criminals. Presi
dent Bush, Attorney General Barr, 
prosecutors, and victims' groups have 
all expressed strong opposition to the 
conference report because it, for one 
thing, overturns numerous Supreme 
Court decisions on death penalty ap
peals. 

The result is a bill that expands the 
litigation rights of death row inmates. 
Rightfully, efforts to force the so
called compromise through the Senate 
have failed on two previous occasions. 
Yesterday, despite our good faith nego
tiations, Senator BIDEN announced 
that the majority party will drag this 
procriminal bill onto the floor one 
more time. 

As my colleagues know, I have 
fought for congressional action on a 
tough crime bill for several years and, 
despite the disappointing action of the 
conference committee, I have remained 
strongly committed to passing a bill. I 
continued to work with my colleagues 
to try and resolve our differences, as 
did Attorney General William Barr. 

Negotiations, it seems, were com
plete when the Attorney General and I 
agreed to an offer Senator BIDEN had 
made. In a letter to Senator BIDEN 
dated September 25, the Attorney Gen
eral outlined the major points of this 

compromise. This compromise would 
have included the Senate-passed Brady 
bill, the President's death penalty 
title, a middle-of-the-road compromise 
on habeas corpus, and all of the fund
ing proposed for additional law en
forcement. According to the Attorney 
General, he and Senator BIDEN had ne
gotiated a package that both agreed 
was an acceptable basis for com
promise. 

Unfortunately, the Democrats have 
retreated and distanced themselves 
from what we believed to be an accept
ed compromise. They now claim the 
Attorney General was mistaken or that 
he accepted the compromise too late. 
The fact is, the majority does not want 
a true, tough crime bill. Rather, they 
want to enact the conference report, 
which only sounds tough and which ac
tually expands the rights of violent 
criminals. 

For the past year, Senate Repub
licans have been forced to listen to the 
Democrats accuse the administration 
and Senate Republicans of playing pol
itics with the crime bill. They state 
that opposition to the Brady bill is the 
only reason we do not have a bill. Yet, 
recent events illustrate what I have 
been stating all along-the President 
wants a tough crime bill acceptable to 
law enforcement, prosecutors, and vic
tims. The compromise agreed to by the 
administration, while not as tough as I 
would like, is acceptable and it con
tains the Senate-passed Brady bill. 
Still, the Democrat's are retreating 
from that deal. 

In closing, I ask my colleagues, 
"What could be so troublesome about 
this compromise that they should op
pose it?" It drops the exclusionary rule 
reform, which I support. It goes more 
than half way on habeas reform, con
tains the Brady bill, a real death pen
alty, and all of the increased funding 
for law enforcement. According to the 
Attorney General, a deal was reached 
and the Democrats backed off. 

Mr. President, when one reviews the 
facts, instead of the rhetoric, it be
comes clear that President Bush and 
Republicans do truly want a tough 
crime bill. Yesterday, President Bush 
spoke before a crowd in Missouri and 
talked about how close we were to 
reaching a compromise on the crime 
bill. Yet, apparently, the majority 
party does not share his optimism. 
Rather than continue to work on a bill, 
they announced yesterday that the 
Senate will, yet again, be voting on the 
procriminal conference report. 

Democrats control both Houses of 
Congress. If they want to pass a tough 
bill, it is within their power. 

Mr. President, I yield the floor. 

WOMEN AND POVERTY IN RUSSIA 
Mr. PELL. Mr. President, I would 

like to call my colleagues' attention to 
a piece by Katrina vanden Heuvel re-
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cently published in the New York 
Times. Ms. vanden Heuvel writes about 
the disproportional impact that declin
ing economic conditions are having on 
women in Russia. As an editor of the 
Nation where she writes on Russian 
politics and society, Ms. vanden 
Heuvel's expert observations emphasize 
the difficulties confronting working 
women in Russia. Ms. vanden Heuvel 
clarifies the risks that these women 
are facing. They are subject to dis
crimination and harassment in the job 
market and workplace while anti
discrimination legislation is routinely 
unenforced. In addition, Russian 
women now face the dismantling of the 
Soviet system of child care and poten
tial legislation limiting the number of 
hours that mothers would be allowed 
to work. 

With the impending influx of Amer
ican organizations and business rep
resentati ves into the former Soviet 
Union, we have an unprecedented op
portunity to influence attitudes toward 
women in the Russian workplace. 
These Americans can help demonstrate 
the economic wisdom of making work 
force participation a viable option for 
women. As the Senate moves toward 
consideration of the Freedom Support 
Act conference report, I believe it is 
appropriate for us to consider Ms. 
vanden Heuvel's perspective on the 
issue of women in the former Soviet 
Union. I commend Ms. vanden Heuvel's 
article to my colleagues and ask unani
mous consent that it be inserted in the 
RECORD at this point. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Sept. 12, 1992] 
WOMEN OF RUSSIA, UNITE! 

(By Katrina vanden Heuvel) 
As the Soviet welfare system collapses, the 

feminization of poverty may become the new 
Russia's largest and cruelest problem. 

In Moscow, 70 percent of the newly unem
ployed are women between the ages of 45 and 
55. When I visited one of Moscow's recently 
established unemployment offices this sum
mer, women in line described the kind of dis
crimination they now face in the job market. 
Some were turned away because they were 
too old-in their 40's. Others had been told 
that their maternal responsibilities made 
them unreliable workers. 

Women's economic desperation is visible 
on Moscow's street , too, where the over
whelming number of peddlers are older 
women and young mothers. 

Although anti-discrimination ·legislation 
still exists in Russia, it is not being en
forced. Sexist (and ageist) job advertise
ments are commonplace. Alisa, a new bro
kerage house, published announcements 
seeking woman aged 18 to 21 for secretarial 
positions. Applicants were told to come to 
the interview wearing a miniskirt. 

An advertising firm requested that appli
cants for a receptionist position submit a 
full-size photo, preferably one showing them 
in a bikini to display their "full super
attractiveness. '' 

Still worse, legislation being discussed by 
the Parliament, and likely to be adopted this 

fall, would prevent women from participat
ing equally in the emerging market econ
omy. Mothers of children under the age of 14 
would be allowed to work only a limited 
number of hours a week, thereby disqualify
ing them from the best jobs. The legislation 
is supported by a coalition of Russia's new 
democrats and old-style conservatives. 

In addition, the Parliament and some city 
governments are dismantling the once elabo
rate Soviet system of child care. With fewer 
outside services, women will be compelled to 
leave the workplace. The Moscow City Coun
cil, for example, proposes to close about a 
third of the city's day-care centers in the 
next two years. While Russian politicians 
argue that women resented having to com
bine full-time work and full-time home
making under the old Soviet system, a re
cent poll shows that only 20 percent of Rus
sian women want to stay at home. 

Regardless of personal preference, millions 
of Russian families will not be able to sur
vive without two incomes, as inflation 
grows. In 1992, women's earnings account for 
40 percent of family incomes, while every 
fifth Russian woman is the family's only 
bread winner. 

Not surprisingly, Russian women are form
ing activist and self-help groups. In some 
ways, their struggle is reminiscent of the 
American women's movement in the late 
1960's. On the other hand, unlike the Amer
ican economy of the time, Russia's economy 
is disintegrating and offers few new opportu
nities. And Russian women are unlikely to 
find allies among the overwhelmingly male 
political class. 

Should the U.S. care about the plight of 
women in Russia? The Bush Administration 
has rightly argued that we must give finan
cial support to Russia's reforms. But most of 
the aid is conditional on the Yeltsin Govern
ment's making drastic budgetary cuts. The 
cuts, of course, will lead to higher unemploy
ment and fewer welfare provisions, which 
will victimize women first and foremost. 

It would be wiser, more humane and more 
consistent with our values and laws to make 
all such aid intended to promote a market 
economy in Russia conditional on practices 
that will provide equal opportunity for all 
citizens. Women should be present at the cre
ation of the new Russia. As my friend 
Anastasia insists, "Democracy without 
women is not democracy." 

KUWAIT: IS IT REALLY MOVING 
TOWARD DEMOCRACY? 

Mr. DECONCINI. Mr. President, as a 
Senator committed to the promotion of 
democracy throughout the world, I rise 
to address the Senate concerning the 
current situation in Kuwait. 

As my colleagues will recall, the oil
rich city-State of Kuwait has been 
under the autocratic rule of the al
Sabah family for decades, with true 
democratic principles rarely guiding 
that government's policy. The coun
try's unicameral legislature was dis
solved in 1986 by Emir Jaber al-Ahmed 
al-Sabah for its harsh criticism of gov
ernment ministers. Six years of autoc
racy have ensued-including a period of 
martial law-and genuine political par
ticipation, as provided for in the con
sti tu ti on of 1962, has been suppressed 
by a government rife with nepotism 
and policies that stress the power of 

the purse at the expense of political re
form. 

Now, under pressure from opposition 
parties within Kuwait, as well as the 
active dialogue initiated by our ambas
sador, Edward "Skip" Gnehm, Emir 
Jaber has announced that elections for 
the General Assembly will take place 
on October 5-7 years after the last 
elections. 

It is this Senator's apprehension, 
however, that even though these elec
tions will finally occur, real, 
multiparty democracy in Kuwait may 
not be attained for many years. It is 
my fear that the patrimonialism, 
patriarchalism and paternalism that 
have dictated Kuwaiti politics for 
years will continue. 

The powerful diplomacy of the dinar, 
not the desire for democracy, has for 
some time dictated Kuwaiti govern
mental policy. The Kuwaiti leadership 
has made use of its considerable finan
cial resources-its strong economy and 
vast oil reserves-to create a welfare 
state of sorts. Thus the citizenry of Ku
wait is used to economic incentives 
from the government. 

Money now plays a different role in 
politics, however-a role that jeopard
izes the country's move toward genuine 
democracy. There have already been 
widespread reports of vote-buying 
throughout the 25 electoral districts, 
and vote brokers are actively promot
ing this corrupt practice. Votes sell for 
around 4,000 dinars, about $14,000, and, 
according to the Agence France Presse, 
oftentimes two candidates within the 
same district team up to purchase 
votes at half the price. 

Opposition groups have denounced 
this practice-utilized by the political 
elite and backed by the al-Sabah fam
ily-and have attacked the government 
of Kuwait for their failure to put an 
end to this increasingly popular cam
paign strategy. 

As my colleagues well know, free and 
fair elections are the cornerstones of 
any democratic movement. They are 
the foundation upon which a true de
mocracy is built. Corruption only 
hinders the evolution toward fully 
participatory government. As one op
position leader put it, "Anyone who 
buys your vote is capable of selling 
your country and therefore not worthy 
of representing you in Parliament." 

Mr. President, in light of the poten
tial developments in Kuwait, I urge the 
Emir and the government of Kuwait to 
address the problems of vote-buying 
and possible electoral fraud so that 
freedom and sovereignty are afforded 
the people of that ravished nation. The 
people of Kuwait are so close to a re
turn to democratic government; they 
cannot risk the possibility of a rever
sion to the days of autocracy. A clean 
break with the nepotism and inequity 
of the past is necessary-for all of the 
people of Kuwait. 

I ask unanimous consent that a let
ter I sent to Ambassador Gnehm, and 
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his response via State Department 
cable, be printed at this point in the 
RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
COMMITI'EE ON APPROPRIATIONS, 

Washington, DC, June 9, 1992. 
Hon. EDWARD R. GNEHM, 
Ambassador, U.S. Embassy, Kuwait City, Ku

wait. 
DEAR SKIP: I read in the paper last week 

that you have been encouraging the spread 
of that dangerous concept called democracy. 
All I can say is: keep up the good work! 
It is deeply troubling to me that after all 

that Kuwait and the Kuwaiti people-not the 
royal family, but the people themselves
have gone through, there continues to be a 
deep-seated fear of democracy and true ac
countability in governance. It bothered me 
when you and I were in Kuwait in 1989. It 
bothered me about going to Kuwait 's rescue. 
And it continues to bother me today-espe
cially because American blood was spilt to 
liberate that nation. 

I am pleased that you are serving as a burr 
under the Sabah family 's saddle and that 
you are speaking up for what America is all 
about. While it is true that we have flaws in 
the application of our democratic system, it 
continues to serve as a model and a beacon 
of hope for others around the world. 

Again, I am glad that we have you over 
there. Please let me know if there is any
thing I can do to assist you in the future. 

Sincerely, 
DENNIS DECONCINI, 

U.S. Senate. 

JULY 21, 1992. 
Hon. DENNIS DECONCINI, 
U.S. Senate, Washington, DC. 

DEAR SENATOR DECONCINI: Thank you for 
your letter of June 9th. I am heartened to 
know that the evolution of democracy in Ku
wait (as well as my small role in encouraging 
this process) made the papers there. More 
should be done to inform the world on what 
steps the Kuwait government has taken and 
continues to take toward instituting a truly 
representational political system. 

It is true that the parliamentary elections 
to be held here in October will not result in 
an immediate changeover to Jeffersonian de
mocracy. Kuwait, like its neighbors, is a tra
dition-bound society. By Western standards, 
its progress toward democracy has been slow 
and perhaps overdue. 

Unlike other nations in this region, how
ever, Kuwait has taken concrete steps to
ward the democratic ideal. Its press is unre
stricted, its citizens are free to criticize the 
government without fear of reprisal , and its 
leaders-the Amir and the Crown Prince-
have personally assured all who will listen 
that their goal is to preside over the transi
tion to a functioning parliamentary democ
racy as specified in Kuwait's 1962 constitu
tion. I believe that this goal will be achieved. 

In sum, Kuwait serves as a model for the 
type of movement towar<l democracy we 
should hope to witness elsewhere in this 
volatile region. I am proud of the part I have 
had in encouraging this trend and am happy 
that you are pleased with the job that my 
staff and I are doing. 

Sincerely, 
EDWARD W. GNEHM, Jr. , 

Ambassador, American Embassy. 
KUWAIT, KUWAIT. 

CUTTING GOVERNMENT WASTE 
Mr. SEYMOUR. Mr. President, the 

Federal budget deficit has now grown 
to more than Sl billion a day. The most 
recent Bush administration estimate of 
the 1992 fiscal year deficit was $399.7 
billion. The deficit continues to be the 
number one fiscal travesty of our Gov
ernment. Despite several attempts dur
ing the past few years, Congress has 
failed to solve this problem of epic pro
portions. 

The traditional view of deficit reduc
tion is that a balanced budget can only 
be accomplished through raising taxes 
and eliminating Government programs. 
But Congress can spare the American 
people these twin burdens by taking 
steps to diminish .the excessive operat
ing costs of Government itself. 

The General Accounting Office [GAO] 
recently published its annual report 
summarizing the findings and open rec
ommendations of its audits of Federal 
agencies and departments. The report 
illustrated that improved management 
and accounting practices on the part of 
Government officials alone would begin 
to chip away at the deficit. For exam
ple, the GAO concluded that better 
management of the "Army's unservice
able inventories could save millions." 
Likewise, the GAO stated that the mo
nopoly-like status of the Government 
Printing Office [GPO] breeded ineffi
ciency and ineffectiveness. Further
more, a financial audit of the Library 
of Congress [LOC] disclosed significant 
financial problems. The LOC could not 
even "substantiate the number or 
value of items in its collection, support 
its accounts receivable or its advances 
from others, or effectively prevent du
plicate or incorrect payments." 

Congress itself has added to this 
waste by earmarking funds to projects 
of dubious worth and by creating for it
self a privileged working environment. 
The Washington Post reported that the 
$271 billion 1992 fiscal year Defense au
thorization bill contained a significant 
number of earmarks which were never 
requested by the Defense Department 
or scrutinized by the hearing process, 
Mr. President. Other such earmarks in 
1992 fiscal year appropriations bills in
clude $4 million for a National D-Day 
museum in New Orleans, $25 million for 
an Arctic region supercomputer, and S5 
million to lobby the National Marine 
and Fisheries Service to keep salmon 
off the endangered species list. 

Many studies have been undertaken 
in an attempt to do away with such 
waste. The President's Private Sector 
Survey on Cost Control, more com
monly known as the Grace Commis
sion, was the most exhaustive study of 
Government waste to date. In 1984, the 
Grace Commission proposed 2,478 rec
ommendations to cut waste and ineffi
ciency in the Federal Government. 
Over 80 Grace initiatives were adopted 
during the 99th Congress at a savings of 
$33 billion over 4 years. Yet, enactment 

of all of the Grace proposals would 
have saved taxpayers $424.4 billion over 
a 3-year period. 

The Grace Commission, however, is 
not the final word with regard to elimi
nating governmental waste. The Coun
cil for Citizens Against Government 
Waste recently published a 13-point 
proposal to eliminate Government 
waste, increase Government efficiency, 
and control · the Federal deficit. The 
plan recommended adopting "proce
dures to identify and eliminate 
porkbarrel spending" and statutory 
limits on spending growth that would 
force Congress to live within the means 
of the people. The council also advo
cates "privatizing Federal services 
that can be performed better, and for 
lower costs, by the private sector." 

In April of this year, the Senate ap
proved an amendment which I intro
duced to the 1993 budget resolution cut
ting legislative branch spending by 25 
percent over a 2-year period. If we are 
to address waste throughout govern
ment, we must first put our own house 
in order. My amendment represented 
an initial step on the road back to fis
cal responsibility and was, I believe, in
fluential in pushing the House to adopt 
a reduced funding package for its oper
ations in fiscal year 1993. 

In addition, Mr. President, I have ini
tiated further steps to reduce Govern
ment waste by introducing Senate 
Joint Resolution 60 to reduce the Fed
eral Government's overhead expendi
tures by 10 percent. These overhead ex
penditures cost taxpayers $270 billion 
annually. Cutting such costs by 10 per
cent will save the Government $141 bil
lion over 5 years. 

Finally, last summer, in the midst of 
a recession, the Senate voted to raise 
its pay by more than 20 percent. I not 
only voted against this pay raise, but 
returned my portion of it to the U.S. 
Treasury. We did not deserve that raise 
and will not until our Federal spending 
practices are under control. 

I believe that a new National Blue 
Ribbon Commission To Eliminate Gov
ernment Waste, such as the one pro
posed by Senator LOTT and Congress
man LOWERY, should be formed. It 
would undertake a thorough review of 
all of the Grace proposals that were 
not enacted, as well as the pending rec
ommendations of GAO, the Congres
sional Budget Office, and other govern
mental and nongovernmental bodies. 
We need a credible and objective as
sessment o! this problem so that we 
may devise an intelligent solution to 
it. 

Mr. President, wasteful Government 
spending is a serious and difficult 
issue, but it is not intractable. The ex
cessive operating costs of the Federal 
Government, including the legislative 
branch, must be pared. Americans of 
all ages and races make hard economic 
choices everyday. It is time that we in 
this body begin to do the same. 
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TRIBUTE TO DR. CONSTANCE 

CLAYTON 
Mr. SPECTER. Mr. President, I wish 

to recognize and commemorate the 
10th year of of Dr. Constance E. Clay
ton's tenure as superintendent of the 
Philadelphia School District. This an
niversary falls on October 4 of this 
year, and I want to congratulate Dr. 
Clayton and highlight her accomplish
ments in the decade since she took of
fice. 

Mr. Clayton has restored fiscal sta
bility, instilled labor peace and initi
ated a capital improvement plan in the 
Philadelphia schools. During Dr. Clay
ton's tenure, the school district has 
consistently improved in academic 
achievement, demonstrated an en
hanced commitment to excellence in 
math and science, and instigated a core 
curriculum ensuring educational equal
ity. Dr. Clayton also instituted a vi
brant, varied, and growing partnership 
network with businesses, communities 
and institutions of higher education. 
Under Dr. Clayton's direction, Phila
delphia has procured unprecedented 
foundation support and developed the 
major goal's plan and a governance 
model for shared decisionmaking/ 
school based management. The cul
mination of these accomplishments is 
the designation of Philadelphia as an 
American 2000 community. 

In keeping with Dr. Clayton's per
sonal and professional philosophy that 
"the children come first," the district 
has pursued funding for an successfully 
implemented critical programs includ
ing: establishment of school-based 
health clinics and HIV and substance 
abuse prevention and education pro
grams; expansion of the kindergarten 
and Head Start programs and initi
ation of the Even Start Program; revi
talization of career and vocational edu
cation programming; implementation 
of the Philadelphia Parents as Teach
ers Program for teen parents; and cre
ation of technology programs funded 
by major corporations to equalize ac
cess to technology for disadvantaged, 
inner city students. 

Dr. Clayton is herself a graduate of 
the Philadelphia public schools. She 
earned a B.S. and her masters in edu
cation at Temple University, and her 
doctorate in education leadership as a 
Rockefeller scholar at the University 
of Pennsylvania. She has also been 
awarded honorary degrees by 15 col
leges and universities. Dr. Clayton's 
career in the Philadelphia school sys
tem began in 1955 when she was hired 
as a teacher. In 1964, she became a col
la.borating teacher in the social studies 
department of the division of curricu
lum and instruction. In 1969, she served 
as project director of the Staff Devel
opment Program in African and Afro
American studies. From 1971-72 she 
served as the regional director of the 
Women's Bureau, U.S. Department of 
Labor. Upon her return to the school 

district in 1972, Dr. Clayton was ap
pointed director of early childhood 
education programs; subsequently she 
was named executive director and then 
associate superintendent of early child
hood education. 

Dr. Clayton's commitment to excel
lence in education extends beyond her 
career posts. She is actively engaged in 
leadership activities in the community 
and serves on a number of boards in
cluding that of the Public Broadcasting 
System, the Private Industry Council, 
the National Board of Medical Examin
ers, Research for Better Schools, the 
Area Council for Economic Education, 
the American Association of School 
Administrators, Committee to Support 
the Public Schools, the Children's De
fense Fund, and serves as president of 
the Council of Great City Schools. 

Dr. Clayton is the well-deserved re
cipient of numerous achievement 
awards: The Gimbel Award, the Police 
Athletic League Award, the Humani
tarian Service Award presented by the 
Philadelphia Commission on Human 
Relations, the Distinguished Daughters 
of Pennsylvania, and the American 
Spirit Award presented by the U.S. Air 
Force Recruiting Service. 

I wish to thank Dr. Clayton for her 
tireless and generous efforts for the 
children of Philadelphia. I commend 
her numerous accomplishments and ac
colades and congratulate her on this 
auspicious anniversary. 

CONTROLLING RISING HEALTH 
CARE COSTS 

Mr. PACKWOOD. Mr. President, an 
op-ed which appears in today's Wash
ington Post, discusses the problems as
sociated with controlling rising health 
care costs in this country by imposing 
a global budget on health care. The ar
ticle is written by Michael D. 
Bromberg of the Federation of Amer
ican Health Systems. 

Mr. President, I will not go into the 
details of his arguments against a glob
al health care budget, but I would like 
to quote the last paragraph of Mr. 
Bromberg's article. I think this para
graph summarizes his arguments well: 

(But) prohibiting private health spending 
above some magic number-regardless of 
need-flies in the face of our constitutional 
guarantees. It is ironic that those who want 
government to limit our personal decisions 
on health spending are the first to proclaim 
their belief that "health care is a right, not 
a privilege." They ought to realize that 
under the Constitution, rights belong to the 
people-not the government. 

Mr. President, I ask unanimous con
sent that a copy of Mr. Bromberg's ar
ticle be inserted in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Sept. 29, 1992) 
HEALTH CARE: LET THE PEOPLE SPEND 

(By Michael D. Bromberg) 
Imagine the public outcry if Congress 

passed a "global entertainment budget" lim-

iting the amount of money citizens may 
spend on movies, fast food and family vaca
tions. That is what the Democratic leaders 
in Congress and their presidential nominee, 
Bill Clinton, are advocating for health care 
expenditures. 

Frustrated by their inability to control 
federal health costs, these liberal lawmakers 
are suggesting an annual "global health 
budget" for the private sector. This mecha
nism would set an arbitrary ceiling on aggre
gate public and private health care spending. 
The cap would be enforced by controlling 
prices, which inevitably would limit health 
care purchases and lower the quality of care. 

Whether applied to entertainment or 
health care, the concept of a global budget 
would require a constitutional amendment; 
our forebears did not grant government the 
authority to apportion our personal incomes. 
Congress does have limited authority to ra
tion private consumption of scarce resources 
such as food and gasoline during national 
emergencies. Even during peacetime, Con
gress has invoked its authority to protect 
the public safety by requiring cares to be 
equipped with seat belts and by setting a na
tional speed limit. 

But the United States is not at war, and 
heal th care is hardly a scarce resource. In 
fact, capping individuals' health ca.re pur
chasing would have a detrimental impact on 
public health. The use of a global budget 
even exceeds the health policies established 
by countries that embrace socialized medi
cine. In Great Britain, for example, citizens 
retain the freedom to purchase supplemental 
private coverage. Canada, which lacks our 
constitutional protections, does limit all 
health spending as well as such individual 
choices. Fortunately, most Canadians live 
near the U.S. border, and we provide the 
state-of-the-art health care they covet. 

Our government does have the authority to 
balance individual rights against the overall 
welfare of the public, but it must do so cau
tiously-any restriction on our fundamental 
rights must stem from an overriding public 
interest. The Supreme Court has vigorously 
defended this principle by overruling laws 
that do not meet this "strict scrutiny" test. 
In doing so, the high court has cited our Con
stitution, its amendments and the Declara
tion of Independence as authority. 

For instance, in Buckley v. Valeo. a cap on 
campaign expenditures by private citizens 
running for office was struck down as a vio
lation of the First Amendment right to free
dom of expression. Government-set limits on 
individual liberties, such as the right to per
sonal privacy, were rejected under the due 
process clause of the 14th Amendment in 
Griswold v. Connecticut (which voided a state 
statute prohibiting the use of contracep
tives). No overriding pul;>lic interest would be 
served by forfeiting to government individ
uals' freedom to choose what they buy and 
how much they spend on health care service. 

It would be constitutional for Congress to 
cap federal health spending because that in
volves the allocation of tax dollars. That 
would be unwise public policy, however, be
cause a federal health cap would only 
compound the dilemma of the millions of 
poor Americans who do not qualify for Med
icaid. It also would be legal for Congress to 
limit tax subsidies for private health expend
itures, such as the tax deductions and exclu
sions for employer-paid insurance. 

Reforming our health system to increase 
access and control costs is essential, and 
there are many pending proposals to achieve 
it without raising serious constitutional 
questions. The examples include: 
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Changing our tax laws to encourage cost

effective health plans: 
Accelerating efforts to measure quality 

and eliminate unnecessary care: 
Reforming malpractice laws to reduce the 

cost of defensive medicine; and 
Establishing purchasing groups to lower 

the cost of insurance for small business. 
But prohibiting private health spending 

above some magic number-regardless of 
need-flies in the face of our constitutional 
guarantees. It is ironic that those who want 
government to limit our personal decisions 
on health spending are the first to proclaim 
their belief that "health care is a right, not 
a privilege." They ought to realize that 
under the Constitution, rights belong to the 
people-not the government. 

RESIGNATION OF SECRETARY OF 
VETERANS AFFAIRS EDWARD J. 
DERWIN SKI 
Mr. CRANSTON. Mr. President, I was 

quite surprised and sincerely dis
appointed to learn this past weekend of 
the resignation of Veterans Affairs 
Secretary Ed Derwinski. 

Mr. President, in my nearly 24 years 
in the Senate, I have known and 
worked with eight VA Administrators 
and one Secretary. Many have done a 
very good job at VA. Some have not 
done well at all. Ed Derwinski and I 
certainly · had numerous differences, 
and I did not hesitate to criticize him 
for taking actions or positions I consid
ered misguided. Moreover, he is a Re
publican's Republican and my roots are 
all Democratic and, although we tried 
to keep partisan politics out of veter
ans affairs, it did crop up from time to 
time. But having said this, I have to 
conclude that he was a fine head of VA. 
His appointment as the last Adminis
trator and first Secretary turned out to 
have been a very good one-and I have 
told him so. 

I wish him well in his future endeav
ors-except, of course, in his campaign 
assignment in the next 5 weeks. 

In his role as head of the Department 
of Veterans Affairs, Ed had clear and 
direct access to the President. He did 
not abuse that access as far as I know 
but, when he felt compelled to use it, 
the results . were to the benefit of Amer
ica's veterans. The most dramatic evi
dence of that can be seen in his success 
in each of the last 3 years in gaining 
the President's approval for a signifi
cant increase in funding for VA medi
cal care. 

During Ed Derwinski 's tenure as VA 
Secretary, he was right on a large 
number of issues. His attention to VA's 
health-care system was timely and 
helpful. He insisted that the quality of 
care be first rate and set in place some 
significant changes to promote that re
sult. He believed that VA had to have a 
place at the table when national 
heal th-care reform is under discus
sion-a view I share unequivocally
and he took steps to make that happen. 
He was right to call for a commission 
to focus on the future of the VA 
health-care system. 

He was also right to take aggressive, 
compassionate action to address the 
concerns of Vietnam veterans about ex
posure to Agent Orange. He was right 
to oppose smoking in VA health-care 
facilities. He moved quickly to address 
the needs of our most recent veterans 
of a period of war, the Persian Gulf 
War veterans. VA took steps to meet 
these veterans needs shortly after the 
fighting ended and is in the forefront of 
activity today to address the concerns 
of some of these veterans for the im
pact of their service on their health. 

Mr. President, in what may be the 
greatest irony in this matter, Sec
retary Derwinski may well have been 
right about the issue that I understand 
to be a root cause of this situation, the 
so-called rural health initiative. While 
I had some serious questions about the 
pilot program and while I did not be
lieve VA did the best job selling it, it 
did not strike me as necessarily bad for 
veterans. Indeed, at least at one of the 
two sites where the pilot program was 
going to be carried out-the Salem, 
VA, VA Medical Center- the program 
clearly would have been a boon for vet
erans. Veterans who lived near the 
rural clinics where VA staff were going 
to go would have gained significant 
new access to VA care. In any event, I 
had hoped that that issue would have 
been behind us by now. But, obviously, 
that was not to be. 

Mr. President, the one silver lining 
that I find in this dark cloud is that 
Deputy Secretary Tony Principi will be 
serving as Acting Secretary. Tony, who 
has adopted California as his home 
State, is an extremely capable public 
servant and an old and valued friend. I 
have enjoyed a fine, productive rela
tionship with him ever since his days 
as Senator SIMPSON'S and Senator 
MURKOWSKI'S chief counsel on the Vet
erans' Affairs Committee in the mid
eighties and throughout his 31/2 years 
as Deputy Secretary. I am confident 
that he will do a fine job as Acting Sec
retary and look forward to working 
with him in the weeks ahead. 

INDIA CLEANING UP GANGES 
RIVER 

Mr. PRESSLER. Mr. President, a 
very interesting front page story ap
peared in Friday's Washington Post. 
The article , written by John Ward An
derson, describes India's efforts to 
clean up the Ganges River, which is 
considered sacred by India's 750 million 
Hindus. 

I have had a personal interest in Gan
ges River pollution control and cleanup 
efforts ever since discussing this mat
ter with the late Indian Prime Minister 
Rajiv Gandhi in January 1985, shortly 
after his inauguration. In fact, I felt 
honored to be the first American elect
ed official to meet with Gandhi follow
ing his inauguration. 

The Prime Minister invited me to his 
personal office for a private meeting 

that also included our then Ambas
sador to New Delhi, Harry Barnes. It 
was clear from the beginning of our 
discussion that pollution control 
ranked very high on Prime Minister 
Gandhi's agenda. When our conversa
tion turned to the Ganges River, I ven
tured the observation that the U.S. 
Corps of Engineers had considerable ex
perience and expertise in dealing with 
riverine pollution. With Ambassador 
Barnes' support, I recommended to the 
Prime Minister that he make a request 
to the U.S. Government for techno
logical advice and assistance in his ef
forts to address pollution of the Ganges 
River. I am pleased to note that the 
Washington Post article quite accu
rately credits Gandhi with having ini
tiated the Ganges cleanup effort. 

One humorous result of my meeting 
with Prime Minister Gandhi in his pri
vate office in New Delhi was the curi
ous reaction of a Los Angeles Times re
porter. Our U.S. Information Service 
asked me to participate in a press con
ference with Indian and foreign jour
nalists after my meeting with Gandhi. 
Of course, I told the journalists about 
my Ganges River pollution discussion 
with the Prime Minister. Days later, I 
was rudely surprised to read an article 
in the Los Angeles Times which vir
tually accused me of insulting Hindus 
by publicly discussing their polluted 
sacred river. The Washington Post arti
cle of today, more than 7 years later, 
gives me some comfort that not all 
U.S. journalists are afraid to write 
about the realities of pollution in other 
nations. 

Mr. President, I am pleased to see 
that India is making some progress in 
cleaning up the Ganges, and I wish that 
nation well in that effort. Improving 
the cleanliness of the Ganges River is a 
matter of great importance to the peo
ple of India. I ask unanimous consent 
that the Washington Post article ap
pear in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Sept. 25, 1992] 
THE GREAT CLEANUP OF THE HOLY GANGES 

(By John Ward Anderson ) 
v ARANAS!, INDIA.-Every day thousands of 

Hindus flock to the shores of the great Gan
ges River here, where they drink and bathe 
in the holy water as partially cremated 
corpses float past them and nearby drains 
spew millions of gallons of raw sewage into 
the river. 

While the faithful seem unfazed, the Indian 
government-concerned that religious rit
uals and social customs have helped turn In
dia's most sacred river into a 1,568-mile 
health hazard-has devised a solution for the 
most unsightly problem: specially bred snap
ping turtles to eat what is left of the corpses 
but do not nip at religious bathers. 

The turtle program is part of the largest 
environmental project in Indian history
cleaning up the Ganges River, from its gla
cial source in the Himalayas to its mouth in 
the Bay of Bengal. 

The biggest challenge according to envi
ronmentalists, comes not from the rapid ur-
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banization along the river's shores, but from 
the firm belief among many Indians that the 
Ganges-called " Ganga" by Indians and con
sidered the physical manifestation of the Al
mighty-is so spiritually pure that it cannot 
be polluted, regardless of how much garbage 
is dumped into it. 

"A dip gets rid of illness and infection, and 
all sins are washed away, " said C.L. Pandey, 
45, a priest at Kashi Vishwanath Temple, one 
of the most famous temples in Varanasi. 

He conceded, however: "Because of all the 
sewage and the corpses that are sometimes 
thrown into the river, and with people uri
nating, taking a bath and washing their 
clothes in the river every day, people are be
ginning to realize it's dirty. But the purity 
and sacredness of the river can never be de
stroyed or even diminished. Even a breeze 
from the Ganga is enough to wash sins 
away." 

Clean water is one of India's most scarce 
resources, but as in many developing na
tions, the money and technology needed to 
properly treat sewage are not available in 
most cities and villages. With the country's 
850 million population expected to double in 
34 years, officials are concerned that Indians 
will have no choice but to continue dumping 
raw waste into local waterways, contribut
ing to epidemics of diarrhea and other dis
eases that kill thousands of people annually. 

Keeping the Ganges clean is made espe
cially difficult, according to environmental
ists, because faith in the river's incorrupt
ible purity has generated complacency and 
ambivalence about its pollution among 
many of the 300 million people who live in 
the Ganges Basin. More than 410 million gal
lons of untreated municipal sewage, indus
trial waste, agricultural runoff and other 
pollutants are discharged into the river 
every day. 

At the same time, officials estimate that 
more than 1 million people a day bathe or 
take a " holy dip" in the Ganges, and thou
sands drink straight from the banks. Every 
12 years, during the religious festival of 
Maha Kumbha Mela, as many as 10 million 
Hindus trek to the city of Allahabad to 
bathe in the Ganges. 

In 1986, in an effort to save the river, then
Prime Minister Rajiv Gandhi launched the 
Ganges Action Plan, a $140 million effort to 
raise the river's water quality so that its en
tire length would be safe for bathing. Before 
then, there were no sewage treatment plants 
along the Ganges. 

Officials say that by 1994, 35 plants will be 
treating 230 million gallons of waste a day. 
Other measures, including community toi
lets, sewage diversion schemes and tougher 
regulations against industrial polluters, also 
have been initiated in an attempt to do for 
the Ganges what former President Lyndon B. 
Johnson's cleanup effort did for the Potomac 
River, once plagued by raw waste and fish 
kills. 

AMBITIOUS MEASURES 

The most ambitious cleanup measures 
have been targeted for the four-mile 
riverfront of Varanasi, a 3,000-year-old city 
that is as revered by the world's 700 million 
Hindus as Rome is by Catholics, Jerusalem 
by Jews and Mecca by Muslims. 

About a million pilgrims a year visit the 
city, many traveling hundreds of miles on 
foot, and traditionally they leave with a bot
tle of Ganges water to display in their 
homes. They often pour some of the water 
into their town's well or stream, and when 
friends and relatives die, they sprinkle a lit
tle into the corpse 's mouth. 

To die in Varanasi and be cremated on the 
banks of the Ganges is the dream of every 

Hindu because of the belief that that will end 
the cycle of rebirth and bring final salvation. 
Officials estimate that between 20,000 and 
30,000 bodies are cremated here every year, 
and the ashes are relegated to the river. 

Efforts to dispose of partially cremated 
corpses have proven the most controversial 
part of the cleanup because, while floating 
body parts are the most obvious form of pol
lution, environmentalists say they are not 
the most toxic. 

" We have spent $32 million [in Varanasi] 
building turtle farms, " cackled Veer Bhadra 
Mishra, 53, a leading advocate of the river 
cleanup who is a professor of hydraulic engi
neering at Banaras Hindu University in 
Varanasi and the chief priest at one of the 
city's Hindu temples. " I take a dip in the 
river every day, and they've never even bit
ten my foot." 

The assistant manager of the turtle farm 
outside of Varanasi said the turtles are fed 
dead fish from their infancy and are there
fore "conditioned so they are attracted to 
the rotten smell of corpses and parts in the 
river. The people who are complaining about 
this are the kind who oppose any program. " 

He said about 24,400 snapping turtles have 
been raised and released into the Ganges 
since the program began in 1990. When fully 
grown, the turtles will be more than three 
feet long, weigh about 66 pounds and eat 
about a pound of meat a day. 

"People have told me that when the 
corpses are brought in bags to the river for 
cremation, all the turtles flood the banks, 
and sometimes they start pulling the bags 
into the river before the fire is even out," he 
said. 

That could be a slight exaggeration, judg
ing from the observations of others. 

"We see a lot of turtles, but I'm not sure 
it's really made any difference with the 
floating corpses," said Shyam Lal, 30, who 
operates a sightseeing boat along the Gan
ges. "We still see a couple of bodies every 
day, sometimes many more. '' 

Baryar Chowdhury, 45, a manager at the 
Manikarnika Ghat, the largest wood-burning 
cremation area where as many as 50 bodies a 
day are cremated, insisted: "There is no such 
thing as a half-burned body. They are all 100 
percent burned." 

'MADE BY THE GODS' 

The ghat--a huge stone landing area with 
steps leading into the river-appears sus
pended in clouds of gray smoke from blazing 
funeral pyres. The roar of fire is punctuated 
by the nearby clang of men splitting logs 
with sledge hammers and steel wedges. 

" Where is the pollution? The river was 
made by the gods. How can it be dirty?" 
Chowdhury demanded. 

Residents and environmentalists claim 
that many Indians cannot afford to buy 
enough wood to fully cremate their relatives, 
and half-burned bodies are routinely con
signed to the river. It takes about 530 pounds 
of wood costing about $12-two weeks wages 
for the typical Indian-to fully burn an aver
age-sized body. 

Environmentalists complain that wood 
cremations are helping to devour India's for
ests, so as part of the Ganges Action Plan, an 
electric crematorium was built at Varanasi 
that charges less than S2 per body and does 
a thorough job of turning the bodies to ash. 

With a population of about 1 million, 
Varanasi generates about 40 million gallons 
of municipal waste daily, much of it from an 
estimated 100,000 cows, bulls, water buffalo 
and other livestock that roam the city's 
streets and narrow alleys. 

S.M. Hammad, a water official who over
sees the city's Ganges cleanup, said most 

runoff and other sewage is captured in drains 
and about two-thirds of it is treated. The re
mainder is discharged downstream of the 
city, he said. However, during the monsoon 
months, when rain swells the river and 
floods the pumping stations, the drains are 
opened, and runoff and sewage flows directly 
into the river, Hammad said. Because of the 
huge volume of water, the waste is so diluted 
" it' s not objectionable," he said. 

About 70,000 people-half residents, half 
pilgrims-take a holy dip every day at one of 
Varanasi 's 150 bathing ghats, which are 
interspersed with Hindu temples and monu
ments and old palaces built by maharajahs. 
The majority descend in a chaotic morning 
rush hour at the riverfront, where hundreds 
of people often cram the same small stretch 
of the bank, some plunging and other tiptoe
ing into the water. Monkeys peer down at 
the scene from nearby rooftops and chatter 
from the balconies. 

Many people close their eyes and wade into 
the river up to their waists. Deep in prayer, 
they cup water in their hands and raise it to
ward the sun until it trickles down their · 
arms and splashes over their head. 

After the spiritual dip, some bathers lather 
up for more secular ceremonies and brush 
their teeth or wash their clothes. 

"Just by chanting, 'Ganga, Ganga,' you 
can get God's blessing," said Harendra 
Dwivedi, 30, a religious scholar who takes a 
dip twice a day at the Asi Ghat and claimed 
the river " can never get dirty. " 

"I know what they're trying to do. They're 
trying to clean the river. But we don't feel 
there's anything wrong with the river," he 
said. " No matter what happens, Ganga will 
be Ganga." 

THE NEED FOR A COHERENT POL
ICY IN THE FORMER YUGO
SLAVIA 
Mr. PRESSLER. Mr. President, I 

have risen on numerous occasions to 
discuss the war being waged in the 
former Yugoslavia and what I believe 
this country and the international 
community should be doing in an at
tempt to bring an end to the violence, 
bloodshed, and ethnic cleansing in that 
region of the world. In those speeches 
and in the legislation I have drafted 
and worked with others to write, I have 
tried to give life to this country's 
moral duty to help bring peace and 
freedom to what was once Yugoslavia. 

The situation in the former Yugo
slavia deeply disturbs me, as I know it 
does many Members of this body. For 
this reason, it has not been difficult to 
speak passionately about the need to 
find solutions. However, Mr. President, 
nothing I have said over these past 
many months comes anywhere close to 
the words expressed in a letter to me 
from one of my constituents, Rose T. 
Kennelly, of Sioux Falls, SD. 

You see, Rose was born in Yugoslavia 
in 1940. As a young child she experi
enced firsthand the horrors of war and 
of the concentration camps. As a 4-
year-old, Rose was forced to live in a 
concentration camp. While she sur
vived, many in her family did not. She 
talks about the public executions of 
those who committed the crime of es-
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ca ping from the camp, begging for 
food, and returning to the camp to 
share that food with loved ones. She 
explains how her father hid in grain, 
chimneys, and attics to avoid conscrip
tion into the German army. All of this 
was possible, she notes, because the 
truth was not made known to the world 
at the time those atrocities were oc
curring. 

Rose ends her letter to me, "Dear Mr. 
Pressler * * * please make the Presi
dent, the Congress and other officials 
aware that we need to expose the hid
den evil happenings in what used to be 
Yugoslavia. Please don't leave this now 
unwritten like the past history of 
Yugoslavia." Rose Kennelly's personal 
experiences speak louder and more 
poignantly than any voice I have heard 
in any of the debates we have con
ducted here. I ask unanimous consent 
that the letter I received from Rose 
Kennelly be reprinted in the RECORD 
immediately following my remarks. 

(See exhibit 1.) 
Mr. President, what can we do to stop 

the killing and bring peace and free
dom to the former Yugoslavia? 

In a recent article for the Los Ange
les Times, former Secretary of State 
Henry Kissinger considered the si tua
tion in the former Yugoslavia and dis
cussed the need for a coherent strategy 
in that region. Dr. Kissinger wrote 
that, "putting an end to ethnic cleans
ing and concentration camps should be 
the moral objective; preventing an es
calation of the crisis beyond the bor
ders of Yugoslavia the political goal." 

I agree with this position and his 
contention that mixed signals and 
shifting policies by Western democ
racies have slowed the resolution of the 
conflict in the former Yugoslavia. In
deed, in some ways policy decisions 
have given an unintentional boost to 
Serbia in its efforts to hold Yugoslavia 
together. Numerous international 
meetings have been held in an effort to 
bring the violence and bloodshed to an 
end. Serbia has participated in this 
process. However, little has been ac
complished because Milosevic knows 
there are no real penalties for non
compliance. The U.N. General Assem
bly has voted 127 to 6 to deny Serbia 
and Montenegro the right to continue 
automatically in the seat held by the 
former Yugoslavia and declared the 
seat vacant. In addition, the United 
States, in response to a U.N. request, 
has begun providing the United Na
tions with documentation on specific 
atrocities being committed in the 
camps of the former Yugoslavia. I un
derstand that several European coun
tries soon will follow suit. Perhaps 
these actions will demonstrate to Ser
bia that the world does intend to im
pose real penalties for Serbia's policy 
of ethnic cleansing. 

Dr. Kissinger also persuasively ar
gues that the best solution in Bosnia 
would have been to "establish a U.N. 

trusteeship for Bosnia" rather than 
simply recognizing the independence of 
the former Yugoslav Republic. Trag
ically, it now is too late to take this 
type of step with regard to Bosnia. 
However, Dr. Kissinger correctly points 
out that it is still possible to prevent 
widespread bloodshed in areas where 
ethnic cleansing has not yet begun-in 
particular, in Kosova. 

I support Dr. Kissinger's view that if 
we are to prevent what could become a 
much broader Balkan war, the United 
Nations should insist on autonomous 
status for Kosova and followup such a 
policy with a "joint air and naval com
mand charged with developing rules of 
engagement and command structure. " 
As one of the two congressional dele
gates to the current U.N. General As
sembly, the resolution of the war in 
the former Yugoslavia and the future 
of a free Kosova will be high on my 
agenda. No one should be forced to en
dure the miserable life that has been 
inflicted on so many Yugoslavs. 

Mr. President, I ask unanimous con
sent that the article written by former 
Secretary of State Henry Kissinger 
also be printed in the RECORD imme
diately following my remarks. 

EXHIBIT 1 
SIOUX FALLS, SD, 

August 6, 1992. 
Senator LARRY PRESSLER, 
Russell Senate Office Bldg, 
Washington, DC. 

DEAR SENATOR PRESSLER: Tonight I was 
watching ABC Nightline News concerning 
the civil war in Bosnia-Herzegovina with 
Serbia. The big question was the concentra
tion camps and what can be done. Having 
personally experienced concentration camps 
in Yugoslavia in 1945 under the Serbian di
rection, I feel , I need to speak up for my dead 
relatives and the starving, dying of today. 

One of the best weapons the free world has 
to fight such sad happenings is to expose the 
evils. Expose the evil governments. When the 
honest press exposes such happenings, the 
evil has nowhere to hide. It is important 
that we make sure we do not use sensational 
press, for the evil governments know how to 
use that to their advantage. 

Televisions, videos, is the best media to 
use to reveal the truth. One needs to over
expose the situation to the world, then noth
ing can hide. 

I am a United States citizen. I was born in 
Apatin, Yugoslavia in 1940. My ancestors 
were Austrian-Hungarians. With wars this 
northern part of Serbia was shoveled be
tween different countries. The people pretty 
much stayed the same. They learned the new 
countries' languages. They continued to live 
there and work there. 

After World War II, Tito changed things. 
The Germans lost the War. Tito promised his 
followers vengeance for the German invasion 
of Yugoslavia. He promised them rewards. 
The reward was the German and Hungarian 
Territory of northern Serbia. Tito's excuse 
for vengeance was that those Germans sided 
with Hitler. Most didn't. My Father hid in 
grain, chimneys, attics, and Hungary, to 
avoid the German conscription. 

The Yugoslavian government of 1945 made 
everybody, who had a German name, register 
with the authorities. People who had Hun
garian or other name, or were of other na-

tionality were exempt. Some of those people 
were of German ancestry, however, with 
being various countries throughout the 
years, some people had changed to more 
Hungarian or Serbian sounding names. First, 
the Russians took the young adults to Rus
sia to slave labor camps to rebuild their 
country. Next came the older healthy men, 
who were used in the Yugoslavian slave 
working camps. The final group were the 
useless ones, young children and elderly, who 
were put into confinement. 

They emptied out villages and put many 
people into one village, one house, one room. 
The entire village was guarded with machine 
guns. There one stayed till one died from 
starvation. First, the very young and elderly 
died of malnutrition. Then the ones in be
tween. The ones who survived are the ones 
who learned to side with the oppressor or es
caped with the price of their lives. One of the 
biggest crimes committed in the concentra
tion camp was escaping from the camp, ob
taining food through begging, and returning 
to the camp with the food to share with 
loved ones. Those who were captured com
mitting this crime were publicly executed. 
Public executions were done with guns and 
the requirement of everybody in the con
centration camp to be present there. 

I was four years old when I was in the star
vation concentration camp. I lost one set of 
great-grandparents and two sets of grand
parents. I and my sister survived because of 
some help from nationalized name friends 
and the daring tactics of my father. By then 
the Russians had rejected the ill heal thed 
slave labor workers and returned them to 
Yugoslavia. There they continued to be in 
labor camps. 

Dear Mr. Pressler, please make our govern
ment and the world community aware Yugo
slavia, Serbia, is capable of having con
centration camps. It worked for them once, 
when the world was not aware of it. Please, 
push for truthful revelations. Please make 
the President, the Congress, and other offi
cials aware that we need to expose the hid
den evil happenings in what used to be Yugo
slavia. Please don 't leave this now unwritten 
like the past history of Yugoslavia. 

Thank you for your attention. 
Sincerely, 

ROSE T. KENNELLY. 
There being no objection, the article 

was ordered to be printed in the 
RECORD, as follows: 
[From the Los Angeles Times, Sept. 20, 1992) 
How To PERSUADE SERBIA THE WORLD MEANS 

BUSINESS 
BALKANS: WHAT'S NEEDED IS A COHERENT PRO

GRAM TO MULTIPLY POLITICAL AND ECONOMIC 
PRESSURES ON BELGRADE 

(By Henry A. Kissinger) 
It seems only yesterday that conventional 

wisdom was declaring nationalism " out
dated, " the integration of nations inevitable, 
another Europe an war inconceivable. Yet all 
these impossibilities are unfolding in Yugo
slavia, including a new addition to the vo
cabulary of inhumanity-"ethnic cleansing." 

I have great sympathy for the proposition 
that the consciences of democratic societies 
require some stand regarding the Bosnian 
barbarity. But implementation requires 
analysis of ends and means. 

Three conceivable goals exist: imposing 
peace and restoring the pre-civil war borders 
of each Yugoslav republic; putting an end to 
human-rights abuses, especially ethnic 
cleansing, and preventing a new round of 
hostilities in such areas as Kosovo, which 
could expand into an international war. 
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The restoration of pre-war borders would 

require a large expeditionary force prepared 
to remain indefinitely and to accept serious 
casualties. No nation capable of affecting 
Serbian calculations is prepared to under
take such a mission. 

Putting an end to ethnic cleansing and 
concentration camps should be the moral ob
jective; preventing an escalation of the crisis 
beyond the borders of Yugoslavia the politi
cal goal. Up to now, the democracies' failure 
to understand the special conditions of 
Yugoslavia has enabled the Serbian leaders 
to create one fait accompli after another. 

The Western democracies, with the best of 
intentions, made the likely inevitable. At 
first, they supported a more decentralized 
version of the unified Yugoslav state, largely 
because its breakup might have set unwel
come precedents. At the same time, the de
mocracies imagined that, if a loose federal 
system did not work, autonomy for the re
publics could evolve gradually into full inde
pendence. 

Each fanatical side interpreted the democ
racies' ambiguities as support for its own po
sition. The word "autonomy" encouraged 
the constituent republics to speed their inde
pendence. The phrase "outdated national
ism" encouraged the Serbs to expect toler
ance for their use of force to hold Yugoslavia 
together. Serbia, which deserved most of the 
blame for ethnic cleansing, received another 
unintentional boost when the democracies 
imposed an arms embargo against all par
ties. This gave a huge advantage to the heav
ily armed Serbs, who, in addition, possess an 
extensive armaments industry. 

The U .N. cease-fire in Croatia, negotiated 
by Cyrus R. Vance, former U.S. secretary of 
state, had the practical effect of confirming 
Serbia's conquests. Though theoretically en
titled to do so, no Croat would return to ter
ritory technically U.N.-controlled but, in 
fact, still dominated by Serbian military and 
para-military ethnic cleansers. 

At the same time, the cease-fire saved 
thousands of lives and, perhaps more cru
cially for the future, established a vital 
precedent. The limit of U.N. control has es
tablished a dividing line across which further 
Serbian advances can be resisted by the 
international community, if the will for it 
exists. In short, some political demarcation 
in Bosnia and elsewhere is the precondition 
for outside intervention, political or other
wise. 

All this was but a prelude to the nightmare 
awaiting in Bosnia-Herzegovina. Having de
layed too long to recognize Croatia and Slo
venia, thereby creating a gray area for Ser
bian intervention, the international commu
nity rushed to the recognition of Bosnia
Herzegovina. But Croatia and Slovenia were 
ethnically definable territories; recognizing 
them-even after the Serbian invasion-cre
ated a precondition for demarcation lines 
along ethnic boundaries. Bosnian national
ity, on the other hand, was the invention of 
international lawyers. 

In retrospect and with perfect hindsight, a 
determined international community should 
have tried, before recognition, to establish a 
U.N. Trusteeship for Bosnia. A checkerboard 
cantonal arrangement might have been 
sought, with large areas of self-government 
for the various communities. Such an ar
rangement could have established ground 
rules in the name of which "ethnic cleans
ing" might have been resisted. 

All these proposals are put in the condi
tional, because their implementation would 
have had to depend on a heretofore missing 
ingredient: the pressures the international 
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community would be prepared to employ. 
Periodically, the warring Yugoslav parties 
are called to meet in international forums
now by the European Community, now by 
the United Nations. Nothing has ever come 
of these meetings, because Slobodan 
Milosevic knows there are no penalties for 
non-compliance. 

The new negotiation between and parties 
conducted by Vance and David Owen, former 
British foreign secretary, has the best con
ceivable leadership. But the problem must 
not be dumped on the shoulders of the nego
tiators and even less on the intractable par
ties. Those nations will to act should put for
ward a political program. If they are unwill
ing to do this much, there is no basis for any 
serious negotiation, let alone for military 
intervention. 

The program for Bosnia should have three 
components: U.N. trusteeship, cantonization 
and placing all detention camps, of whatever 
party, under immediate international super
vision. Since these goals will never be ac
complished without pressure, the cooperat
ing nations should give a deadline, say 30 
days, after which they would lift their arms 
embargo against any former Yugoslav repub
lic cooperating with their proposal, includ
ing Bosnia. Simultaneously, the economic 
sanctions against Serbia should be tight
ened. Se,•ere economic penalties should be 
organized against those of Serbia's neighbors 
helping it to evade U.N. sanctions. Nothing 
less will convince the parties that the out
side world means business-at last. 

There is much idle talk about military 
intervention in Bosnia. There is next to no 
basis for it. Within Bosnia, the military con
test is nearly over. To reverse the situation, 
major ground forces would be required. 
Every NATO leader has assessed ground op
erations as being too costly. Nor has any 
outsider ever managed fully to conquer the 
area, especially once Serbia was militarily 
involved. What is most needed is a coherent 
program to multiply political and economic 
pressures, and to increase the cost to Serbia 
to continued warfare by removing the arms 
embargo against victims of Serbian aggres
sion. 

There exists, however, a danger not yet 
overtaken by events for which the prepara
tion of some military response seems essen
tial. The democracies must not miss the boat 
a third time in areas where ethic cleansing 
has not yet begun. Kosovo is the most criti
cal. It is perceived by Serbia as the origin of 
its national and poetic history due to a he
roic defeat suffered there against the Otto
man Turks in 1389. As a result of that disas
ter, the Serbian population was pushed pro
gressively north and today numbers barely 
20% of the Kosovo total. The remainder is 
mostly Albanian Muslims. 

If ethnic cleansing were to start in Kosovo, 
the risks of its becoming international would 
be grave. Albania has a common border with 
its compatriots in Kosovo. Turkey is not 
likely to permit another round of "ethnic 
cleansing" of Muslims without injecting as
sistance. Macedonia, Bulgaria and Greece 
could become involved as they have in pre
vious Balkan wars. 

Serbia must be given to understand that 
the world will not tolerate a Balkan war 
over Kosovo, and that an attempt to repeat 
the pattern of Croatia and Bosnia will make 
international retaliation against Serbia it
self unavoidable. The only way such a threat 
will be believed is if the United Nations in
sists on an autonomous status for Kosovo 
and organizes a joint air and naval command 
charged with developing rules of engagement 
and command structures. 

But if we want to avoid being faced down 
again, it is important that a coherent strat
egy be developed first. The haphazard round 
of ad hoc conferences needs to be replaced; 
military measures-if used at all-must be 
related to agreed political principles. It is 
dangerous to talk of one-shot bombing raids 
or of attacking specific targets like bridges 
or munitions plants unless one knows how 
far one will go. Otherwise, one runs a grave 
risk of fulfilling Bismarck's warning: "Woe 
to the statesman whose arguments at the 
end of a war are not persuasive, as they were 
at the beginning." 

IRRESPONSIBLE CONGRESS? 
HERE'S TODAY'S BOXSCORE 

Mr. HELMS. Mr. President, the Fed
eral debt run up by the U.S. Congress 
stood at $4,045,041,387,267.48, as of the 
close of business on Friday, September 
25, 1992. 

Anybody familiar with the U.S. Con
stitution knows that no President can 
spend a dime that has not first been 
authorized and appropriated by the 
Congress of the United States. 

During the past fiscal year, it cost 
the American taxpayers $286,022,000,000 
just to pay the interest . on Federal 
spending approved by Congress-spend
ing over and above what the Federal 
Government collected in taxes and 
other income. Averaged out, this 
amounts to $5.5 billion every week, or 
$785 million every day, just to pay the 
interest on the existing Federal debt. 

On a per capita basis, every man, 
woman, and child owes $15, 748.10-
thanks to the big spenders in Congress 
for the past half century. Paying the 
interest on this massive debt, averaged 
out, amounts to $1,127.85 per year for 
each man, woman, and child in Amer
ica-or, to look at it another way, for 
each family of four, the tab-to pay the 
interest alone-comes to $4,511.40 per 
year. 

What would America be like today if 
there had been a Congress that had the 
courage and the integrity to operate on 
a balanced budget? 

ALCOHOL ABUSE 
Mr. PRESSLER. Mr. President, I rise 

today to inform the Senate that during 
the period following the forthcoming 
adjournment of the Congress, I plan to 
study the growing problem of alcohol
ism. I plan to visit with Federal and 
private sector officials about alcohol
ism and the most cost-effective alco
holism treatment options. 

Alcoholism has destroyed many lives. 
Fortunately, many have sought help 
successfully through Alcoholics Anony
mous, private treatment centers and 
the Veterans' Administration. 

The treatment cost for alcohol abuse 
is enormous. In 1992, the VA alone 
spent $418 million on substance abuse 
programs. I want to find out whether 
this could be done in a more cost-effec
ti ve manner. 
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We all know that Federal resources 

are limited. My goal is to find the best 
way to help the most people deal with 
the deadly problems of alcoholism. 

I look forward to addressing the Sen
ate on this issue again in the future. 

RECESS UNTIL 2:15 P.M. 
The PRESIDING OFFICER. Under 

the previous order, the Senate will 
stand in recess until the hour of 2:15 
p.m. 

Thereupon, at 12:38 p.m. , the Senate 
recessed until 2:17 p.m., whereupon, the 
Senate reassembled when called to 
order by the Presiding Officer [Mr. 
ADAMS]. 

EXECUTIVE SESSION 

THE START TREATY 

TREATY DOCUMENTS NOS. 102-20 
AND 102-32 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re
turn to executive session to continue 
with the consideration of the ST ART 
Treaty. 

The clerk will report. 
The assistant legislative clerk read 

as follows: 
Calendar No. 45, Treaty Document No. 102-

20, treaty with the Union of Soviet Socialist 
Republics on the reduction and limitation of 
strategic offensive arms, the START Treaty 
(Treaty Document No. 102-20). 

Calendar No. 46, Treaty Document No. 102-
32, protocol to the treaty with the Union of 
Soviet Socialist Republics on the reduction 
and limitation of strategic offensive arms 
(Treaty Document No. 102-32) 

The Senate continued with the con
sideration of the treaty and the proto
col. 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
in executive session, and the Senator 
from Rhode Island is recognized to pro
ceed. 

Mr. PELL. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. PRESSLER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. PRESSLER. Mr. President, I 

would like to briefly explain the 
amendment that I will offer to the res
olution of ratification to the START 
Treaty. 

I met just this morning with a group 
of ranchers from western South Da
kota. Some might ask, what do ranch
ers in western South Dakota care 
about an arms control treaty with Rus
sia and other countries? 

Well, it happens that there are 
launching silos in which ICBM missiles 
were deployed in western South Da
kota. Those missiles will be removed 
and after the missiles are removed the 
treaty says that the silos must either 
be blown up or excavated. This could 
hurt the water supply in western South 
Dakota. 

There are many artesian wells which 
supply the small comm uni ties and 
ranches in that part of my State with 
water. The blowing up of the missile 
silos could result in ruining the envi
ronment for the ranchers and small 
cities and towns in western South Da
kota. 

It is somewhat ironic that this good 
news, this wonderful news of an arms 
control treaty, which I do support, 
could have the result of these ruining 
wells and aquifers. The towns in west
ern South Dakota pump water out of 
these aquifers. The artesian wells in 
the area naturally push water upward. 

Thus, for example, when many of the 
silos were built, artesian water flowed 
into them, they had to be pumped out, 
and measures designed to keep them 
drained had to be installed. The point 
is that the missile silos and the water 
supply in western South Dakota are 
very closely linked. 

For this reason, my amendment pro
vides that the issue of destroying these 
missile silos be placed on the agenda of 
the Joint Compliance and Inspection 
Commission established by the treaty 
so that technical experts can figure out 
a way to destroy the silos in a way 
which would not pollute the waters of 
western South Dakota. 

Of course, this has a bigger effect 
than just on the ranchers there. This 
water goes into the Oglala Aquifer 
upon which States other than South 
Dakota also depend for water. Some of 
the water that could be affected even
tually flows into the Missouri River, 
which flows all the way into the Mis
sissippi and throughout the United 
States. 

So it is an environmental problem. 
However, it is one that is solvable. 
There are methods that can be used to 
assure the Russians that we will not 
put any missiles back in these silos at 
some point, but that will not do dam
age to our environment. The Russians 
must do the same thing. I would guess 
maybe they have some of the same 
problems, although maybe their mis
sile silos are not located near major 
water supplies. 

But that is the purpose of my amend
ment. 

I thank my colleague from Wyoming, 
and my colleagues from Indiana and 
Rhode Island, for their understanding. 
Our staffers are working out language 
on this esoteric subject which has 
brought the ranchers of western South 
Dakota into international diplomacy. 

I thank my friends from Indiana and 
Rhode Island for their assistance in 

getting the amendment up at the prop
er time, and I shall be standing by 
waiting for their call. 

Mr. LUGAR addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Indiana. 
Mr. LUGAR. Mr. President, I thank 

the distinguished Senator from South 
Dakota for offering these words of ex
planation. 

As he has correctly stated, his 
amendment will be a declaration to the 
articles of ratification. Hopefully, after 
all amendments to the treaty have 
been completed, we will move then to 
the articles of ratification and his 
amendment or his declaration will be 
in order at that time. 

I would indicate on our side of the 
aisle, I have been working with the dis
tinguished Senator, and I think that is 
true of the chairman of the committee, 
so that it may be possible at that time 
to accept that declaration. 

I thank the Chair. 
Mr. PELL addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Rhode Island. 
Mr. PELL. This is an excellent 

amendment and one that I think is 
needed by the people of South Dakota. 

When the time comes, I look forward 
to accepting it on this side of the aisle. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. SYMMS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. SYMMS. Mr. President, I intend 

to vote against the proposed START 
Treaty for several reasons. I believe it 
is unequal, it is destabilizing, and it is 
unverifiable, to summarize succinctly. 

Moreover, START is not an arms re
duction treaty at all, as it has been ad
vertised as if you just read about it in 
the paper or saw it on TV. It is billed 
as some kind of an arms reduction 
treaty. But START does not require 
the destruction of a single ballistic 
missile or a single nuclear warhead. 
And, further, START allows the con
tinued mass production and retention 
of an absolutely unlimited number of 
new ballistic missiles and nuclear war
heads. This is not an arms reduction 
treaty; it is an arms production agree
ment. 

Unfortunately, in addition to these 
flaws of START, there is still a pattern 
of violation of all existing control of 
treaties by the former Soviet Union. 

Mr. President, I want to say at the 
outset that I do not criticize Russian 
President Boris Yeltsin, his reformist 
leadership, or the marvelous things we 
have seen happen in the former Soviet 
Union in the past 2 years. I welcome to 
see the crumbling of the former Soviet 
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Union, what President Reagan so cor
rectly used to refer to as the Evil Em
pire. 

But I do think that we cannot be 
naive in the world we live in and think 
that there may not be some restoration 
of some form of a dictatorship, whether 
it be a fascist dictatorship, a restora
tion of the old hard-line Communist 
dictatorship, or an authoritarian mili
tary dictatorship that would like to re
store the military might of that region 
of the world. 

So I think the United States needs to 
be cautious and careful in its delibera
tion and be very sure that all Senators 
are keenly aware of the details of what 
is in this treaty. 

In addition to the flaws of START, 
there is still a pattern of violations of 
all existing arms control treaties by 
the former Soviet Union. 

There are even some new arms viola
tions by the former Soviets. For exam
ple, the Russians are reneging on al
lowing the agreed on-site inspection 
procedures under the new Conventional 
Forces in Europe or CFE Treaty. More
over, there has even been a recent Rus
sian-Kazak violation of the proposed 
START Treaty in regard to illegal 
ICBM telemetry encryption. 

In addition, it will take the former 
Soviets decades to destroy the huge il
legal stockpiles that they have 
amassed in complete violation and dis
regard of the 1972 Biological Weapons 
Convention. Even the State Depart
ment concedes that these are new So
viet violations of the CFE, Biological 
Warfare, and START Treaties. 

These new Soviet arms control trea
ty violations also include ever more se
rious Soviet violations of the 3-year
old Intermediate-range Nuclear Force 
Treaty, and the gross Soviet deception 
on the data regarding their ground 
forces in the recently implemented 
Conventional Forces in Europe Treaty. 

Mr. President, in my view, this pat
tern of confirmed and even new Soviet 
arms control cheating should preclude 
the ratification of any new arms con
trol treaties. 

As I said, now that President Yeltsin 
is a democratically elected President 
of the Russian Federation, he has told 
the American Congress that there will 
be "no more lies, ever" in Russian for
eign policy and I think that he person
ally wants it that way. But the lies, 
the deception, the cheating continue. 
And I have to say, why? Why does it 
continue? 

The reason it continues is because 
the Russian military is still controlled 
by the old hardliners who are putting 
pressure on Yeltsin. As long as he is in 
power we may be all right. But how 
long will he be in power? What will the 
situation be in 4 or 5 years? You have 
to remember that the structure that is 
in power in the former Soviet Union 
military, now the Russian military, 
they were raised on the doctrine that 

you tell the West anything that you 
can tell them to get what you want. 
And misrepresenting the truth-or as 
we would call it, lying-is not consid
ered any kind of bad conduct. It is con
sidered that you operate that way; that 
is just standard operating procedure. 

Mr. President, an analysis of the pro
visions of the proposed START Treaty 
suggests that START will have essen
tially the same basic fatal flaws as its 
predecessor treaties-the Strategic 
Arms Limitation Treaties-SALTS I 
and II-primarily unequal levels of 
forces favoring the Soviet Union. Thus 
unequal United States and Soviet stra
tegic forces under START will result in 
the perpetuation of the existing and 
longstanding Soviet strategic superi
ority over the United States. That is 
really what we are talking about. Why 
should we enter into a treaty that 
leaves the framework for a nuclear 
strike force over and above what the 
United States has? 

We probably should be here debating 
why we should be deploying the SDI, 
instead of debating some kind of trea
ty. It would make a lot more sense and 
would probably bring a lot more com
fort to the American people if Congress 
were addressing moving forward with a 
strong strategic defense initiative, so 
we would have that no matter who is in 
power or who gains control of some of 
these missiles-what countries may 
have them in the future-because al
most anything, I would say, is for sale 
in the former Soviet Union. Anyone 
with cash can buy practically anything 
over there because there is such a star
vation and clamoring for hard cur
rency. 

So the stage is set for a great deal of 
movement of some of these weapons, 
even to other countries. We should be 
focusing on doing something to defend 
ourselves rather than focusing on some 
so-called treaty that I feel personally 
has not had the proper scrutiny that it 
needs. 

If I had my way we would set this 
aside and the Senate could do this next 
year in the early part of the year when 
we could take the time and go through 
it chapter and verse; go through an ex
tended period of hearings and see what 
has happened and have a little more 
time to see what is happening in the 
former Soviet Union in terms of what 
kind of government they will have, the 
kind of direction they are going to 
have for their leadership. 

The Soviets have already expanded 
and preserved their existing and long
standing strategic superiority through 
SALTS I and II. Thus the former So
viet strategic superiority and the con
sequent growth of former Soviet nu
clear blackmail capabilities have natu
rally forced continued United States 
negotiating concessions in ongoing 
strategic arms negotiations. These 
United States concessions have 
achieved ever greater Soviet strategic 

superiority, which naturally will again 
be recodified in START. 

Thus START will again increase So
viet strategic superiority, as SALTS I 
and II did before it. 

I want to go through the 10 fatal 
flaws of START. The 10 main defects or 
fatal flaws of the proposed START 
Treaty all enhance existing Soviet 
strategic superiority. They can be list
ed in summary form as follows: 

No. l, START will fully legalize So
viet heavy, extra-heavy, super-extra
heavy, and mobile missiles, that vio
lated SALT I and SALT II, giving the 
Soviet enormous military advantages. 

The Soviet heavy SS-19 interconti
nental ballistic missile [ICBM] has 
been judged to have violated SALT I. 
The Soviet SS-24 extra-heavy ICBM 
and the Soviet extra-heavy SS-N-23 
submarine-launched ballistic missile 
[SLBM] both have been judged to have 
violated SALT II. And the Soviet 
super-extra-heavy SS-26-also known 
as the SS-18 Mod 5---ICBM was devel
oped and flight-tested in violation of 
SALT II as well. 

But due to major American negotiat
ing concessions, all four of these illegal 
heavy, extra-heavy, and super-extra
heavy missiles will be totally legal 
under START, thereby greatly increas
ing already existing former Soviet ad
vantages in first-strike, counterforce 
capabilities. 

I do not think that is a comfortable 
place for us to be as a country. 

In addition, the Soviet SS-25 light, 
mobile ICBM violated SALT II in sev
eral ways, but it too will be made fully 
legal under START. These missiles 
were found to have violated SALT I 
and SALT II by the Reagan and Bush 
administrations, on the basis of strong 
intelligence evidence. 

Moreover, the farmer Soviets sup
plied data on the characteristics of 
their missiles in ST ART which has ac
tually confirmed these violations. 

Thus START will fully legalize five 
missiles which were clearly illegal 
under the two previous strategic arms 
control treaties. 

Point 2: With START, the Soviets 
will achieve a significant bonus in 
total nuclear warheads, because of 
United States concessionary agree
ments allowing the serious undercount
ing of soviet missile and bomber war
head loadings. 

The proposed START Treaty osten
sibly allows only 1,600 deployed strate
gic nuclear deli very vehicles 
[SNDV's]-ICBM launchers, SLBM 
launchers, and long-range bombers, 
carrying a total of only 6,000 nuclear 
warheads attributed to these delivery 
vehicles, on each side. 

But under START, the former Sovi
ets can actually have, with complete 
legality, almost 4,000 extra nuclear 
warheads for their ICBM's, SLBM's, 
and long-range bombers above the 
START warhead level of 6,000 on each 
side. 
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Mr. President, it just seems to this 

Senator it would make more sense for 
us to be taking our Soviet aid package 
and buying some of these missiles from 
these people and dismantling them and 
seeing that that happens, rather than 
signing an agreement that leaves thou
sands and thousands of nuclear war
heads in a part of the world that his
torically has always had a dictator
ship. Remember, only recently has 
anyone been democratically elected, 
freely elected in the Russian republic. 
We do not know what the future holds. 

This former Soviet warhead bonus of 
almost 4,000 extra warheads arises 
quite simply because the Soviets have 
secured United States agreement to se
riously undercount their number of 
warheads carried on several types of 
Soviet ICBM's, SLBM's, and long-range 
bombers. 

I think that is a point we should all 
consider. What are we talking about? 
We have allowed them to undercount 
the warheads. 

Specifically, according to official un
classified information, Soviet SS-18 
ICBM's are undercounted by about 1,233 
warheads, Soviet SS-N-18 and SS-N-20 
SLBM's are undercounted by a total of 
about 1,566 warheads, and Soviet 
Blackjack and Bear H air-launched 
cruise missile [ALCM]-carrying bomb
ers are undercounted by a total of 
about 1,110 warheads. This deliberate 
undercounting is called down-loading. 

This undercounting results in a total 
Soviet START missile and bomber war
head undercounting of about 3,909 nu
clear warheads. 

When these approximately 4,000 
bonus warheads are added to the 6,000 
warhead START ceiling, the Soviets 
will have a total of about 10,000 war
heads. Thus under START, the Soviets 
can quite legally have at least about 
10,000 nuclear warheads. But as we 
shall see, they can and will have even 
more. 

Point 3, another fatal flaw. With 
START, the Soviets also get another 
significant bonus from allowed stock
piled forces that do not count. 

Under START, the Soviets can also 
legally keep about several thousand 
more extra warheads on several thou
sand ICBM's, SLBM's, and long-range 
bombers that are in the allowed but 
uncounted categories of being either 
nondeployed, obsolete, inoperable, non
strategic, or already stockpiled. 

START allows an unlimited number 
of nondeployed missiles to be produced 
and retained. All of these categories of 
Soviet missiles and bombers are thus 
excluded from counting in the Soviet 
force totals due to further concessions 
that we made. This bonus gives the So
viets another approximately 2,000 more 
totally legal extra warheads. 

Mr. President, if you are not con
cerned that those warheads may be 
used on us, I think we should be con
cerned about whose hands those war-

heads end up in. This is just a total off
shoot from the entire discussion with 
respect to the treaty. But if we are 
planning to leave that kind of nuclear 
weapons, viable warheads, legally in 
the former Soviet Union, in the Rus
sian republic and the other republics 
that have nuclear forces under their 
control, with the current ruble melt
down that is taking place, with the po
tential for civil wars breaking out all 
through the 15 republics of the former 
Soviet Union, we are leaving I think a 
very untenable and a dangerous si tua
tion. 

Potentially, with an unlimited num
ber of nondeployed missiles that the 
former Soviets are allowed to produce 
and keep, they could have many more 
than 2,000 extra warheads in this cat
egory and it does not take silos or 
trucks to launch these nondeployed 
missiles. They can be launched from 
any road or parking lot or flat area, 
from their own launch canisters. 

Therefore, when we add about 10,000 
warheads that the Soviets already 
quite legally retain to these 2,000 also 
legally excluded warheads, the former 
Soviets, Mr. President, will have 12,000 
warheads-12,000 warheads. 

I want to repeat that so that my col
leagues understand what this treaty 
leaves the former Soviet Union. The 
former Soviet Union can legally have 
over 12,000 nuclear warheads under 
START. The Soviets thus can have 
over twice as many warheads under 
START as the United States ostensibly 
will allow. It will have twice as many 
warheads under START as ST ART sup
posedly allows them to have. 

Therefore, under START, the Soviets 
can legally have more than double the 
6,000 warheads they are allowed under 
START, to give them 12,000, without 
even cheating or maintaining covert 
forces merely due to the multiple con
cessions that the United States has 
made, allowing the Soviets significant 
advantages in missile-bomber warheads 
counting rules. 

These United States counting rule 
concessions have allowed the Soviets 
to exclude at least 6,000 warheads or 
twice their legal allocation. Both the 
CIA and the House of Representatives 
Committee on Armed Services have 
written reports, classified and unclassi
fied , which concur, Mr. President, with 
this assessment. This just is not me 
talking. These are concurring reports 
from the CIA, classified, and the House 
Armed Services Committee, unclassi
fied. 

Fatal flaw 5. It means that the 
former Soviets can also have twice as 
many warheads under ST ART as the 
United States can have under START, 
which means ST ART clearly codifies 
unequal levels of forces. ST ART thus 
clearly entails unequal levels of forces 
between the United States and the So
viet Union. Under START, the former 
Soviets can have more than 12,000 to-

tally legal nuclear warheads. But under 
START, the United States can have 
only 6,000 warheads. Due to U.S. strate
gic program decisions already made re
sulting in U.S. unilateral disarmament, 
the United States actually plans to 
have only about 5,000 warheads and 
that may well be plenty. If we can have 
the proper accuracy, I am certain it is 
a deterrent that is nothing for anyone 
to take lightly. 

But START explicitly codifies over a 
2-to-1 advantage for the former Soviet 
Union in clear violation of the Jackson 
amendment to SALT I. The SALT I 
Jackson amendment required equal 
levels of United States and Soviet stra
tegic forces under START. But the 
Jackson amendment is being torn up 
by the proponents and negotiators of 
the unequal START Treaty. 

In sum, under START the Soviets 
can legally maintain more than twice 
as many warheads as are allowed in the 
United States. And I pose the question 
again to my colleagues: Do we really 
know where those 12,000 warheads will 
end up? Who will eventually own those 
warheads? Will they be protected, or 
will they be sold for hard currency on 
the international market so that every 
outlaw bandit in the world will have 
his own nuclear arsenal? 

In addition, the former Soviets are 
allowed a significant covert force capa
bility above the doubling of their al
lowed START level. That is fatal flaw 
No. 6. 

In addition to the Soviets' legal al
lowance for over 6,000 extra warheads, 
the Soviets have been allowed under 
START to maintain their capability to 
covertly and illegally keep almost 2,000 
more strategic nuclear delivery vehi
cles carrying several thousand war
heads totally outside the START level. 

For example, they can keep their al
ready illegal 200 covert SS-16 mobile 
ICBM launchers, several hundred cov
ert ICBM launchers at test ranges, 
thousands of older ICBM's and SLBM's 
which have been replaced by retrofits 
of newer missiles and are covertly 
stored, over 400 existing interconti
nental Backfire bombers, plus another 
100 newer intercontinental Backfires 
also allowed outside of START, over 
200 Bear naval and older variants of the 
intercontinental bombers and several 
thousand more warheads carried on 
these covert Strategic Nuclear Deliv
ery Vehicles which are completely ex
cluded from the START constraints. 

The history of the deception from 
that part of the world and confirmed 
cheating in arms control treaties sug
gests that the former Soviets intend to 
maintain significant illegal covert 
START forces. For example, United 
States intelligence has confirmed that 
the Soviets have covertly and illegally 
retained hundreds of banned SS-20's, 
SS-12's, SS-4's, SS-CX-4, SS-23 INF 
missiles that they never declared and 
never destroyed. 
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So I pose the question again: Where 

will they end up? Will they actually be 
parked in the bone yard and become so 
inoperable that they are no threat to 
anyone, or will they be clandestinely 
marketed for cash by people who have 
control of them in the lawlessness that 
is breaking out in that part of the 
world? I think that is a question we 
should ask ourselves. 

Fatal flaw No. 7, Mr. President. The 
Soviets will thus actually be able to 
maintain several thousand covert war
heads above their already double 
START level. They have, therefore , 
also succeeded in gaining United States 
START concessions explicitly allowing 
these covert Soviet strategically deliv
ered nuclear vehicles and several thou
sand more warheads, all to be covertly 
excluded from the START constraints. 

In light of the confirmed fact that we 
know the Soviets retain significant il
legal covert forces under the INF Trea
ty-we know that now, Mr. President. 
It all came out. This was in the Gorba
chev era, when everyone here was hav
ing a love affair with Mikhail Gorba
chev and the American media particu
larly was having a love affair with Mi
khail Gorbachev. I think he was made 
Time magazine's man of the decade, as 
a matter of fact. But while that was 
going on, they were covertly hiding 
missiles for which they had signed the 
INF Treaty and sworn to destroy, and 
it later came out with the collapse of 
the former Soviet Union that some 120 
of these missiles had been covertly hid
den, when they should have been de
clared under the INF Treaty and de
stroyed. 

This is what we are dealing with. 
When you include those covert forces 
numbering at least 3,000 warheads on 
top of their legal 12,000 warheads, they 
will have around 15,000 warheads and 
we will have 5,000. 

Now, I am sure my colleagues will 
say, well, 5,000 is enough. Maybe it is 
enough. I would feel more comfortable 
spending some more money to build a 
defense for this country from a stray 
missile that might come from one that 
is sold somewhere in the future to 
some smaller country that wanted to 
raise a ruckus than I would worrying 
about rushing through the Senate a 
treaty that will make very little dif
ference in terms of the nuclear reduc
tion. It will make no difference in 
terms of the reduction and will leave 
them with 15,000 warheads to our 5,000. 

Fatal flaw No. 8: START will more 
than double the existing Soviet first 
strike advantage. 

This is a very serious matter. I think 
Senators should take it seriously. The 
gross asymmetrical force structure, re
sulting first from the mostly unilateral 
United States strategic force cutbacks 
in the proposed START Treaty, and 
secondly from the Soviet capability to 
legally maintain over 6,000 warheads 
and at least 3,000 more covert war-

heads, when combined with the un
equal United States-Soviet targeting 
requirements, will thus make it much 
easier for the former Soviets to strike 
the United States first with nuclear 
weapons against American missile 
bomber and submarine bases. Because 
as we are shrinking our force, they are 
going to have a twice-the-size force. 

Thus START will make it much more 
easy for the Soviet Union to hit the 
United States first, because START 
will not even reduce existing former 
Soviet quantitative strategic advan
tages or constrain the significant mod
ernization of several kinds of missiles, 
bombers, and nuclear first-strike weap
ons that the former Soviets. possess, 
and that we do not possess and we will 
not possess. 

For example, under ST ART they 
could have more than 15,000 warheads 
available for a first strike in order to 
attack only about 1,500 U.S. strategic 
targets, thereby giving them an advan
tage of 15 to 1 on a first-strike advan
tage. This Soviet advantage more than 
doubles the already existing Soviet or 
former Soviet 6 to 1 first-strike advan
tage. 

I know the critics will say, well, that 
does not make any difference because 
they are so economically constrained 
and strapped and wrapped that they 
cannot do this anyway. Some of these 
missiles seem to be on a stand-down 
condition. 

That may well be true today but 
what does the future hold? I say to my 
colleagues why should we enter into 
some kind of agreement that we do not 
have to enter into , that we really get 
nothing out of? Why do we not just run 
our own defenses, build our own de
fenses the way we think we need them, 
and try to, as the saying goes, bomb 
them with Sears ' catalogs so they can 
learn about how to enjoy the fruits of 
capitalism and freedom? 

Why is it that we are going into a 
treaty because it looks good here at 
home, when the American people really 
are not aware of what the treaty does? 
It sounds good and everybody likes the 
feeling of having a treaty with our 
former adversaries under the guise that 
it is reducing the numbers of nuclear 
weapons in the world when, in fact , it 
leaves our former adversaries with 
15,000 warheads. 

Fatal flaw No. 9: START will also 
allow further former Soviet moderniza
tion of their forces to even further en
hance their first-strike advantage. 
That is, in part, due to the U.S. conces
sions. 

Under START they will be allowed to 
significantly modernize all of their 
strategic missile and bomber forces , 
and we will effectively be denied the 
same qualitative modernization op
tions. Of course the fact of the matter 
is what we all know to be the truth, 
our B- 52 force is now, very soon, ap
proaching 50 years of age. We had de-

veloped in the eighties the newest, 
most modern, manned bomber in the 
world, the B-2. But this Congress uni
laterally decided not to build it, uni
laterally made a decision we will only 
build 20, if we get that many. 

So we have made those decisions 
here. I see no reason why we need to 
sign a treaty that allows them, in fact 
encourages them, to modernize their 
forces when the U.S. Congress is al
ready very capably unilaterally dis
arming the United States of America. 

I made the comment in the Budget 
Committee earlier this year as I 
watched the slicing away-fortunately 
we saved the President's number in the 
Senate, not that it ended up that way, 
but we did do that job in the Senate. 
But I made the comment it took the 
U.S. military 43 days to decimate the 
world's fourth strongest military 
power. The way the U.S. Congress is 
operating, it will take them far less 
than 43 days to decimate the finest 
military organization in the world; 
that is, the one that is proudly that of 
the United States of America. 

The 10th final flaw, Mr. President, is: 
START will not be effectively verifi
able. United States intelligence knows 
that the former Soviets have cheated 
and, most likely, the odds are that 
those people in the military that will 
be responsible for the operation and 
the maintenance and the care of these 
missiles, bombers, submarines, et 
cetera, will cheat agatn. They have 
been raised that way. There is no rea
son to think that they will want to 
honestly show the world what they 
have. 

Even with an augmented U.S. tech
nical means of START monitoring and 
verification capabilities, and even with 
extensive U.S. onsite inspections and 
other so-called verification measures 
under the proposed START Treaty, 
START will still not be effectively ver
ifiable. The ST ART verification regime 
is full of loopholes inserted delib
erately by our former adversaries in 
order to simplify their cheating. They 
knew what they were doing when they 
were working this START Treaty. 

It already has been confirmed-the 
history of the deception from the 
former Soviet Union-cheating on all 
existing arms control treaties, includ
ing fraud in the inducement of SALT I, 
SALT II, and INF Treaty, and the Con
ventional Forces in Europe Treaty, the 
deception on arms control data; fal
sification of data on all these treaties 
and other serious, confirmed Soviet 
cheating on SALT I , II and the INF 
Treaty, the proposed CFE Treaty, all 
together suggests that there has been a 
persistent pattern of cheating on 
START, and the United States will 
continue to have great difficulty in de
tecting deception and cheating under 
START. 

The facts are that the Soviet mobile 
missile , ICBM's, constitute 22 percent 
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of the Soviet legal allowance for stra
tegic delivered missiles under a pos
sible START Treaty. These mobile 
ICBM's carry about 13 percent of the 
Soviet legal allowance for nuclear war
heads under START. SS-25 road mobile 
ICBM's are carried on truck launchers 
almost identical to the Soviet supplied 
Scud mobile truck launchers deployed 
in Iraq that are so extremely difficult 
for us to detect, using both satellite 
and aerial reconnaissance. It is almost 
impossible to detect those. We should 
have learned that lesson in the Gulf. 

It is clear that the United States will 
not be able to effectively monitor and 
verify the road mobile ICBM deploy
ment over a much larger area that is 
present in Russia under START using 
only satellite reconnaissance. It is im
possible, Mr. President. It cannot be 
done. 

Given the fact that the Soviet SS-24 
rail mobile and ICBM's deployed on de
ceptive rail appear identical to normal 
civilian trains, the U.S. intelligence 
community has reportedly concluded, 
in a formal written assessment, that it 
will be impossible to effectively mon
itor and verify the SS-:-24 rail mobile 
ICBM deployment under START. It 
cannot be verified. 

So what is it we are trying to get? I 
ask my colleagues, what are we trying 
to get out of this treaty, rather than 
something that makes everybody feel 
good here at home, when it has abso
lutely no impact on the safety and se
curity in my opinion of the American 
people? 

The greatest thing we could do to do 
something for our own security, Mr. 
President, is to help the Russian peo
ple, and the people in the other former 
Republics and the other Republics of 
the former Soviet Union, to develop a 
system where they have a sound cur
rency and private ownership of their 
property so they can get a stake in the 
world that they live in, and they have 
some reason that they want to main
tain a peaceful secure relationship with 
those of us in the West. 

But, to sign some treaty and try to 
tell people that this is going to help 
anybody, I just find it is unbelievable 
for this Senator. I cannot understand 
how it is that we end up continually 
coming back to the table to do this 
same drill over and over again when 
there has been a pattern of cheating, a 
pattern of deception. Throughout the 
20 years that I have been here in the 
Congress, there has never been a treaty 
signed with the former Soviet Union 
they did not cheat on. There has never 
been a treaty signed that really gave 
us any distinct advantage. We always 
had to do what we had to do. We re
stored the technology, the training, 
the morale of our troops, and of our 
equipment. 

And we demonstrated that we had 
the ability in 1991 to very effectively 
carry out the political goals of the 

United States of America in the Free 
world. That had absolutely nothing to 
do with any agreements we had ever 
entered into that dealt with arms con
trol. 

We should reemphasize that the 
START mobile missile monitoring 
areas in the U.S.S.R. are several times 
larger than the Scud monitoring areas 
in Iraq, which are already about the 
size of several large United States 
States; and instead of being the largely 
open desert, the Soviet mobile missile 
deployment areas in the former Soviet 
Union are mostly in forests, where 
camouflage and concealment is much 
easier to facilitate. 

There are also many more monitor
ing and verification problems with 
START which will emerge as m'ore de
tails about the START become known. 

There will be so many problems with 
verification. In sum, what I am saying, 
Mr. President is that there are at least 
10 serious defects in this draft as far as 
I am concerned. Even those 10 fatal 
flaws in the START are only the tip of 
the iceberg of the problem with the 
START Treaty. Many more defects and 
flaws will emerge as more details about 
START become known. 

I compliment my colleague from Wy
oming and his staff, who has spent an 
enormous amount of time working on 
this to develop a very logical, rational 
reasoning behind a go-slow attitude in 
confirming this treaty. I believe there 
are several amendments to this treaty, 
or at least conditions that must be ac
cepted by both sides before this should 
ever be ratified. 

The START Treaty will be more de
stabilizing than SALT II. It is true 
that the economy of the former Soviet 
Union is in shambles right now. It is 
also true, Mr. President, that the po
tential in that country with the wealth 
that they have, inherent wealth, of the 
resources and the people, that under 
better leadership they could again re
store some stronger economic well
being; and if the wrong people are in 
control of this military, they could re
corral those military efforts and re
store their ability to be a super mili
tary power again. And the cheapest 
military that they can maintain hap
pens to be their strategic nuclear 
strike forces. That is where they can 
put some well-trained people and just a 
few people and a concentration of as
sets, and they can create havoc in the 
rest of the world if those missiles, 
bombers, and submarines come into the 
wrong hands. 

To run a massive land army, I would 
agree that for them to try to attack 
into Western Europe today with their 
land army, it would be impossible. 
They would be decimated at the hands 
of the NATO forces in conventional 
warfare. But that is not to say that 
their SS-18 missiles cannot be fired 
with some degree of accuracy, and the 
huge, heavy megatons on those war-

heads are very destabilizing to world 
peace and freedom. 

Currently, the START Treaty will 
clearly enhance the Soviet first-strike 
capability. The proposed ST ART Trea
ty will thus further erode the surviv
ability of the U.S. retaliatory deter
rent capability. Indeed, by allowing a 
further increase in the overwhelming 
former Soviet first-strike capability
i t is correct to say it was developed by 
the Soviets and is still in the hands of 
the former Soviets, and in the hands of 
some of the same military personnel 
that helped develop it-the proposed 
START Treaty seems to be worse and 
more destabilizing than SALT II, 
which the United States, I might add, 
refused to ratify, because it was felt 
that it was destabilizing. 

Here we are on the eve of the election 
rushing in to ratify another treaty. 
These new Soviet arms control treaty 
violations include ever more serious 
Soviet violations of the 3-year-old In
termediate-range Nuclear Force Trea
ty, and gross Soviet deception in the 
new Conventional Forces in Europe 
Treaty. This pattern of confirmed and 
new Soviet arms control cheating 
should preclude the ratification of any 
new arms control treaties. 

I will summarize the 10 reasons why 
I think we should not do this: 

No. 1. START will fully legalize 
heavy, extra heavy, super extra heavy, 
and mobile missiles, that violated 
SALT I and SALT II, giving the former 
Soviets enormous military advantages. 
About the only part of their military 
that they are going to be able to hold 
together under the current economic 
system is their nuclear strike forces. 

No. 2. With START, the former Sovi
ets will achieve a significant bonus in 
total nuclear warheads, because of the 
United States concessionary agree
ments allowing the serious undercount
ing of former Soviet missiles and 
bomber warhead loadings. 

No. 3. With START, the former Sovi
ets also get another significant bonus 
from allowed stockpiled forces that do 
not count. 

No. 4. The former Soviets thus can 
have over twice as many warheads 
under START as START ostensibly al
lows. 

Fatal flaw 5. The former Soviets can 
also have twice as many warheads 
under START as the United States can 
have under START, which means 
START clearly codifies unequal levels 
of forces. 

That is a matter of principle with 
me, Mr. President. We may have all of 
the nuclear weapons we think we need, 
but why should we be signing an agree
ment with our former adversaries who 
still, incidentally, have those missiles 
targeted on the United States. We are 
still the target for all of these missiles. 
Why should we be going into a treaty 
and telling the American people that 
somehow this means a reduced level of 
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forces, when in fact it codifies them to 
be able to have twice the amount that 
we will have? 

Fatal flaw No. 7. The Soviets will 
thus actually be able to maintain sev
eral thousand covert warheads above 
their already double ST ART level. 

I think I left out No. 6, Mr. President, 
where the Soviets are allowed a signifi
cant covert force capabilities above 
their doubling of their last START 
level. 

Fatal flaw 8. Under START, they will 
double the existing former Soviet first
strike advantage. 

Fatal flaw No. 9. START will also 
allow further former Soviet moderniza
tion of their forces to even further en
hance their first-strike advantage. 

Fatal flaw No. 10. START will not be 
effectively verifiable, and United 
States intelligence knows that the 
former Soviet Union has cheated and 
cheated and cheated on every treaty we 
have signed with them. 

Mr. President, I will have more to 
say later and more to insert into the 
RECORD, as this debate goes on. 

I ask unanimous consent to have 
printed in the RECORD a full analysis of 
the current and new violations, to
gether with a detailed and extensive 
treatment of the 10 fatal flaws that I 
have summarized here today; the sec
ond is an unclassified State Depart
ment analysis of the Soviet SS-18 
launches over Hawaii in the fall of 1987. 
The third analysis which is an analysis 
of confirmed Soviet deception and 
cheating with regard to many heavy 
ICBM's; and the fourth which is a de
tailed analysis of the SS-25 mobile 
missile loophole in START. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
THE TEN MAIN DEFECTS OF THE PROPOSED 

STRATEGIC ARMS REDUCTION TALKS-START 
TREATY 

(Staff Study, U.S. Senate) 
INTRODUCTION 

Winston Churchill 's skepticism during the 
1920s and 1930s about the utility and effec
tiveness for the United Kingdom of Great 
Britain of arms control treaties for safe
guarding world peace is well known, and it 
still has relevance today. 

Winston Churchill believed that arms con
trol treaties weakened Western democracies, 
and therefore did not help to preserve peace 
in the face of military build-ups by eastern 
authoritarian regimes. Churchill believed, 
therefore, that only deterrence through uni
lateral military capabilities best served to 
enhance peace. 

Churchill stated the following in 1934 about 
proposed British-Nazi arms control agree
ments to the British House of Commons: 

"If you wish to bring about war, you bring 
about such an equipoise that both sides 
think they have a chance of winning. If you 
want to stop war, you gather such an aggre
gation of force on the side of peace that the 
aggressor . . . will not dare to challenge." 

In 1947, Churchill restated: 
". . . When both sides believe they are 

more or less equal, then each thinks it has a 
good chance of victory. " 

Here is the relevance for today of Winston 
Churchill's skepticism about arms control 
treaties-What if the former Soviets could 
exploit an ostensibly equal START Treaty in 
order to achieve a superiority capable of up
setting an assumed equilibrium? 

I. SHORT SUMMARY OF START FLAWS 

The short summary of this United States 
Senate staff study is the finding that a pro
posed Strategic Arms Reduction Talks-
START-Treaty will be unequal, unbalanced, 
destabilizing, and not effectively verifiable. 

The proposed START Treaty is concep
tually flawed in at least ten important re
spects. 

Indeed, some believe that it is so flawed 
that it must be completely re-negotiated. 

START is not in truth really an "arms re
duction" treaty. In fact, contrary to popular 
perceptions, the Administration's own analy
sis of START demonstrates quite clearly 
that START: 

Does not require the destruction of a single 
strategic missile or a single nuclear war
head; 

Allows the retention of all existing strate
gic missiles and nuclear warheads, and al
lows the continued production of an unlim
ited number of new strategic missiles and 
nuclear warheads. 

Second, START is not an equal treaty, as 
required by law-the Jackson Amendment to 
SALT I in 1972 requiring "equal levels of 
forces" in any new offensive arms treaty. Ac
cording to an unclassified report of the U.S. 
House of Representatives Committee on 
Armed Services, and according also to sev
eral classified CIA assessments, START al
lows the former Soviets to legally have well 
over 12,000 nuclear warheads, despite the 
START "equal" limit of 6,000 warheads on 
each side, and despite U.S. plans to retain 
only 4,700 warheads. 

Finally, START is not effectively verifi
able, particularly in regard to verifying lim
its on " discounted" and "down-loaded" war
heads, "non-deployed missiles," and mobile 
missiles. 

The ten main conceptual flaws of START 
are as follows: 

First, the proposed START Treaty will 
fully legalize five Soviet missiles which are 
confirmed to have violated either SALT I, 
SALT II, or both, thereby giving the Soviets 
enormous military advantages. 

Despite the many falsifications in the So
viet START data declaration, the Soviet 
data declaration surprisingly confirms sev
eral long suspected Soviet violations of 
SALT I and SALT II. 

Evidently, the Soviets decided that by pro
viding data that confirmed their SALT I and 
SALT II violations, they could accept the 
limited risk that the United States might 
charge them with additional violations of 
the expired SALT agreements, in order to 
serve the much more important purpose of 
using their data declaration to exploit the 
permissiveness of START provisions. 

But it is conceptually difficult to under
stand why a new treaty should legalize and 
legitimize five missiles which violated the 
previous SALT agreements. 

START thus condones and actually re
wards previous Soviet cheating in SALT. 

Second, START deliberately, and grossly, 
undercounts the numbers of nuclear war
heads on each side, because of the unwar
ranted but related concepts of "discounting" 
and " down-loading. " 

This deliberate, gross, START under
counting of warheads stems from a well-in
tended U.S. attempt to encourage both sides 
to concentrate their nuclear warheads in the 

more stabilizing "slow flyers" of the bomber 
forces, which are incapable of a first strike. 
But by thus opening the door to deliberate, 
allowed warhead under-counting in START, 
the un-intended effect is the disastrous re
sult that all the ostensible "limits" of 
ST ART can be legally transcended. The de
liberate under-counting of bomber warheads 
was called bomber "discounting," and it was 
intended to encourage deployment of the 
more stabilizing, slow-flying, and recallable, 
heavy bomber force. 

This allowed under-counting through 
bomber "discounting" has thus made a 
mockery out of START's ostensible "con
straints." More significantly, when com
bined with deliberate strategic program re
straint by the United States in contrast to 
the still rather dynamic momentum of So
viet strategic programs, ST ART's allowed 
under-counting has made an ostensibly equal 
treaty into a manifestly unequal treaty. 

Thus under START, both sides are given 
bonuses of thousands of un-counted bomber 
warheads. The United States will get a 
bomber warhead bonus of about 1,500 un
counted warheads. Not surprisingly, the So
viets will get a slightly larger bonus than 
the United States in un-counted bomber war
heads-about 1,800 warheads, an advantage of 
about 300 more warheads. 

But the Soviets are in a much better posi
tion to exploit the permissive under-count
ing of START than the United States. This is 
because the Soviets also succeeded in apply
ing this concept of deliberate undercounting 
of warheads to ballistic missiles, by first in
troducing into the negotiations, and then 
achieving the agreement of the United 
States for them to exploit, the related con
cept of "down loading" of ballistic missiles. 

The Soviets have an enormous advantage 
in ballistic missile throw-weight, especially 
in their destabilizing force of Interconti
nental Ballistic Missiles (ICBMs) capable of 
a first strike. The Soviets thus sought and 
achieved the allowed "down-loading" of 
their most capable ballistic missile, allowing 
them several thousand extra, covert war
heads. Because of the reluctance of the Unit
ed States to deploy new strategic systems, 
this allowed missile " down-loading" will 
largely be exploited by the Soviet Union. 

But the Soviets also achieved the agree
ment of the United States to deliberately 
under-count 3 additional types of ballistic 
missiles, with a total under-counting poten
tial of about 3,000 more covert warheads on 
these three types of missiles (not all of 
which will be exploitable due to some pre
sumed missile retirements). 

Thus this Soviet achievement of exploit
able gross under-counting of ballistic missile 
warheads gratuitously gives the Soviets sev
eral thousands more legal, bonus ballistic 
missile warheads under START than the 
United States. The Soviets will thus be ex
plicitly allowed to " down-load" but not 
count at all at least 4,000 ballistic missile 
warheads, plus another 300 covert, "dis
counted" or "down-loaded" warheads on 
heavy bombers-or a total down-loading of 
about 4,300 warheads, compared to only a few 
hundred " down-loaded" warheads for the 
United States. 

In short, at least 4 Soviet ballistic missiles 
will be legally under-counted by at least 40 
percent of their warhead carrying capacity. 

Four of their most important and most 
threatening ballistic missiles will thus be 
counted as carrying thousands fewer war
heads than they are capable of carrying. But 
the United States will not be able to exploit 
this bonus potential in its own forces, or to 
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monitor and verify whether the actual, high
er Soviet warhead loading capacities are not 
being exploited. 

Thus with regard to the second major con
ceptual flaw of START-the allowed under
counting resulting in thousands of bonus 
missile and bomber warheads-the Soviets 
will be able to exploit START's highly per
missive regulatory provisions and the ver
ification provisions in order to achieve sev
eral thousands of un-counted, bonus war
heads on their bombers and ballistic mis
siles. In addition, the Soviets will be allowed 
1,100 warheads on mobile ICBMs, while in 
contrast, Congress will not allow the United 
States to deploy any mobile ICBMs whatso
ever. 

Thus, as will be demonstrated in detail, 
under START the former Soviets will be al
lowed a total of about 6,000 discounted , 
down-loaded, and other bonus warheads, 
compared to only about 2,000 bonus warheads 
for the United States (partly on old B-52 
bombers). The Soviets will thus be able quite 
legally to have almost twice as many bomber 
and ballistic missile warheads-about 
12,000-compared to the 6,000 warheads al
lowed for each side under the ostensibly 
" equal" limits of START. 

Third, in addition to their several thou
sands of un-verifiable discounted and down
loaded, or bonus, bomber and ballistic mis
sile warheads, the Soviets have also exempt
ed many hundreds of "non-deployed" launch
ers and ballistic missiles, and also hundreds 
of " non-deployed" intercontinental bombers 
from counting under START. 

These exempted " non-deployed" Soviet 
intercontinental bombers are misleadingly 
classified under START as being for such 
special purposes as conventional bombing, 
testing, training, refueling, naval strike, re
connaissance, Anti-Submarine Warfare, elec
tronic warfare, command and control, or as 
being simply "retired" or " non-modern"
obsolete. 

For example, the Soviets are allowed to 
completely exempt from START up to 500 of 
their long-range Backfire bombers, which 
U.S. Intelligence long ago concluded are 
bombers capable of intercontinental mis
sions, with a range greater than some Soviet 
intercontinental bombers (such as Bison 
bombers) included in SALT II. Moreover, a 
recent Soviet defector has reportedly pro
vided conclusive new evidence that the 
Backfire bomber has intercontinental range, 
and therefore should be included within 
START constraints as an intercontinental 
bomber. 

In addition, thousands of warheads on 
"non-deployed" Soviet strategic reserve 
launchers and ballistic missiles are also ex
empted from counting in START. There are 
permissive numerical limits even on un-veri
fiable "non-deployed" mobile ICBMs under 
START, and there are absolutely no limits 
whatsoever on extra, " non-deployed" ICBMs 
for fixed silo launchers. In addition, there 
are also no constraints whatsoever under 
START on " non-deployed" Soviet Sub
marine-Launched Ballistic Missiles (SLBMs), 
despite the fact that we know the Soviets 
stockpile extra SLBMs in their six large sub
terranean submarine tunnels, and despite 
the fact that the Soviets also have an exten
sive capability to reload submarines with re
fine SLBMs at sea. 

These totally exempted " non-deployed" 
ballistic missile launchers, ballistic missiles, 
and intercontinental bombers will be impos
sible to monitor and verify. For example, the 
Soviets will be allowed at least as many as 
5,000 bonus warheads on " non-deployed" 

bombers and ballistic missiles, many of 
which will be on totally unverifiable 
railmobile launchers. In contrast, the United 
States will have only a few hundred bonus 
warheads in these categories. 

Fourth, START does not require either 
side to destroy a single ballistic missile, or 
to destroy a single nuclear warhead. 

Thus START allows the former Soviets to 
retain a totally unlimited number of " Non
Deployed Missiles"-an unlimited number of 
covert ICBMs and SLBMs. Moreover, START 
allows a totally unlimited number of nuclear 
warheads. And the former Soviets can actu
ally produce an unlimited number of new 
ballistic missiles and nuclear warheads 
under ST ART. 

There is then the difficult problem of So
viet covert, strategic reserve forces . The So
viets will be allowed under ST ART to deploy 
hundreds of entirely legal but covert mobile 
ICBMs, and their known mobile ICBM reload 
and refire capabilities will not be effectively 
constrained. More significantly, U.S. Intel
ligence has concluded that the former Sovi
ets could easily deploy hundreds of covert 
mobile ICBM launchers and missiles, with 
thousands of warheads, without detection, 
especially on rail-mobile launchers, which 

. are totally undetectable and also the most 
dangerous. 

In addition, the Soviets have retained 
thousands of older ICBMs and SLBMs which 
have been replaced by newer missiles, osten
sibly for use as " space launch vehicles. " 
There is the strong possibility that several 
types of covert launchers for these covert, 
strategic reserve missiles exist, and they 
would also be totally undete~table. These 
covert, strategic reserve launchers and mis
siles are not effectively constrained by 
START, and they are impossible to monitor 
and verify effectively. There could be several 
thousand Soviet covert warheads in these 
categories, compared to none for the United 
States. 

Fifth, due to the allowance for bonus war
heads on " discounted" bombers and " down
loaded" missiles, and the permissiveness of 
other START counting rules allowing sev
eral thousand "non-deployed" and covert 
warheads, and also to the reluctance of the 
United States to deploy new or additional 
strategic systems, the Soviets will be al
lowed to have well over twice as many war
heads under START as START ostensibly al
lows. 

Sixth, ST ART thus will not constrain the 
United States and the Soviet Union to 
" equal levels" of strategic forces, as is re
quired by the Jackson Amendment to SALT 
I. The Soviets will be allowed well over twice 
as many warheads under START as the Unit
ed States. For example, totalling all Soviet 
bonus down-loading warheads, "non-de
ployed" warheads, and covert warheads, and 
fully complying with START " limits," the 
former Soviets will probably have under 
START over 15,000 warheads, compared to 
only about 4,700 for the United States, not 
even counting the Soviet potential to retain 
covert, strategic reserve forces totalling sev
eral thousand more undetectable warheads. 

In short, START gives the Soviets a mas
sive "breakout" potential that they could 
easily exploit for the purpose of nuclear 
blackmail. 

Seventh, START does not successfully re
duce the existing Soviet first strike advan
tage. The main Soviet first strike ICBM 
force is ostensibly cut in half by START, but 
this force is being modernized and improved 
in such a way that, even if it is being cut in 
half, its original first strike capability will 

be at least preserved intact. Moreover, the 
Soviets will be allowed to further modernize 
and qualitatively improve their heavy ICBM 
force, thus allowing them even to expand 
their heavy ICBM, first strike capability. 
And if they cheat and deploy more warheads 
than allowed on their }J.eavy ICBMs, they 
could increase their first strike capability 
even more. 

In contrast, under START, the United 
States is allowed zero heavy ICBMs. Heavy 
ICBMs are the single most lethal, dangerous, 
and therefore most important weapon in the 
world today, and the Soviets will be allowed 
154 carrying ten warheads each, which they 
can continue to modernize, compared to zero 
for the United States. How can anyone pos
sibly argue that START is an equal treaty 
under this circumstance? 

Eighth, START's permissive "constraints" 
on modernization and new type ballistic mis
siles allow almost unlimited Soviet mod
ernization of existing and new type ballistic 
missiles capable of expanding the Soviet 
first strike potential. The modernization and 
new type constraints of START are much 
too generous to the Soviets, who will be 
their main beneficiaries, because the United 
States does not intend to modernize or im
prove its forces much within the terms of the 
Treaty. The Soviets will be able, for exam
ple, to legally increase the throw-weight of 
each of their existing missiles by as much as 
21 per cent. Thus in addition to already hav
ing the number of warheads on most existing 
Soviet ballistic missiles undercounted by 40 
per cent, the Soviets will also be able to in
crease the throw-weight and the warhead ca
pacity of each of their missiles by another 21 
per cent. This will give them enormous 
" break-out" potential. 

Ninth, the Soviets have engaged in at least 
eight major cases of data falsification in 
START. The Soviets are known to have fal
sified the warhead carrying capacities of at 
least three of their missiles, the throw
weights and other capabilities of many of 
their missiles, and the modernization possi
bilities for all of their missiles, and the Unit
ed States has agreed to all of these Soviet 
data falsifications. U.S. Intelligence has re
portedly done a 65 page study and a National 
Intelligence Estimate confirming large-scale 
Soviet data falsification in START. 

Tenth, START will not be effectively 
monitorable or verifiable. The ineffective
ness of U.S. monitoring and verification are 
key elements in the Soviet ability to exploit 
each of the first nine conceptual flaws of 
START. Thus despite an elaborate monitor
ing regime even including many types of "in
trusive" on-site inspections, the Soviets 
have agreed to a monitoring regime which 
forces the United States to look in the wrong 
places at the wrong times for the Soviet 
cheating that is certain to occur elsewhere. 

But before considering the evidence for and 
the details of the ten arguable defects of the 
proposed START Treaty between the United 
States and the Soviet Union, the long and 
tragic record of continued Soviet negotiat
ing deception and cheating on all existing 
arms control treaties must be examined. 

.CONFIRMED SOVIET NEGOTIATING DECEPTION 

Last year, on June 19, 1991, then Russian 
President-elect Boris Yeltsin told a group of 
72 U.S. Senators that Soviet hardliners fal
sified the numbers of Soviet weapons sys
tems in arms control negotiations. Yeltsin 
stated to the Senators: 

"In the past, the Soviet Union used false 
statistics in arms negotiations. This must 
not be repeated." 

The next day, the front page, lead headline 
of The Washington Times stated "Soviets 
Lying on START, Yeltsin Says." 
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The Washington Post also of June 20, 1991, 

similarly stated: 
" ... Yeltsin ... criticized Soviet 

hardliners for attempting 'to cover up the 
true facts' about the quantity of Soviet 
weaponry during arms negotiations with the 
United States." 

Press reports thus interpreted Yeltsin's 
statement to mean that the Soviets had fal
sified data in the START negotiations. 

The democratically-elected leader of the 
Russian Federation, President Boris Yeltsin, 
recently made another unprecedented revela
tion of former Soviet "lies" in arms control 
negotiations. President Yeltsin made the fol
lowing important revelation about former 
Soviet deception in arms control in his bril
liant speech of June 17, 1992, to the Joint 
Session of the U.S. Congress. 

President Yeltsin recently stated to the 
Joint Session of Congress: 

"It is Russia that once and for all has done 
away with double standards in foreign pol
icy. We are firmly resolved not to lie any 
more, either to our negotiating partners, or 
to the Russian or American or any other 
people. 

There will be no more lies-ever. 
The same applies to biological weapons ex

periments, and about the facts that have 
been revealed about American prisoners of 
war, the KAL--007 flight, and many other 
things. That list could be continued. 

The archives of the KGB and the Com
munist Party central committee are being 
opened up." 

President Yeltsin's two very credible ad
missions of Soviet untruths, data falsifica
tion, and negotiating deception in START 
should come as no surprise. As described in 
detail below, there are at least eight well 
documented cases of Soviet negotiating de
ception in ST ART. And as noted, CIA has re
portedly done a 65 page study and a National 
Intelligence Estimate of these Soviet 
START data falsifications. 

In addition, on January 29, 1992, President 
Yeltsin admitted for the first time that the 
former Soviet Union had violated the Bio
logical Weapons Convention. On February 5, 
1992, Yeltsin also admitted that former So
viet leaders had even "deceived" the United 
States on their longstanding violations of 
the BW Convention. 

Moreover, in addition .to their many con
firmed violations of arms control treaties, 
the Soviets have the following track record 
of negotiating deception in arms control 
treaties: 

Five confirmed cases of negotiating decep
tion in SALT I of 1972; 

Six confirmed cases of negotiating decep
tion and data falsification in SALT II of 1979; 
and, 

Three confirmed cases of negotiating de
ception and data falsification in the INF 
Treaty of 1987. 

Moreover, it is well known that the 1973-
1982 MBFR negotiations could not be con
summated because of deliberate, systematic 
Soviet data falsification. 

This same problem has recurred on a mas
sive scale in the 1990 CFE Treaty data
President Bush has confirmed that the 
former Soviets massively under-reported 
their data in the CFE Treaty. 

Finally, the Chief U.S. negotiator of the 
INF Treaty, Ambassador Maynard Glitman, 
stated in March 1990, that the Soviets had 
engaged in: 

"Deceit and mendacity both inside and 
outside, privately and publicly, during and 
after the INF negotiations." 

And President Bush accused the Soviets of 
"bad faith" in the INF negotiations in his 

February 1991 Report, and again in his March 
1992 Report, to the Congress on Soviet Non
compliance with Arms Control Treaties. 

Thus, unfortunately, there is much inde
pendent evidence supporting Yeltsin's attack 
on the manifold lying and deception of the 
Soviet Union in the SALT I, SALT II, INF, 
CFE, and START negotiations. 

Yeltsin's several authoritative statements 
confirming Soviet arms control deception 
has once again "let the cat out of the bag" 
on Soviet duplicity. 

The only other Soviet political leader who 
has confessed Soviet deception and cheating 
in arms control is former Soviet Foreign 
Minister Eduard Schevardnadze, who actu
ally admitted in 1989 that the Soviet 
Krasnoyarsk radar was a clear violation of 
the SALT I ABM Treaty. Schevardnadze 
even went on to openly concede that the So
viet political leadership under Gorbachev 
had flagrantly lied about their many arms 
violations for years. 

We shall examine this evidence of Soviet 
"bad faith," falsification, and deception in 
the START negotiations in more detail 
below, but first we must examine the mag
nitude of Soviet cheating. 

B. Previous Soviet arms control cheating 
Tragically, despite the ten formal Presi

dential Reports to Congress on Soviet Non
compliance with Arms Control Treaties 
since 1984, the Soviets have gone right on ne
gotiating deceptively and cheating in arms 
control, not only since 1984, but ever since 
strategic arms control began as early as 1963. 
This pattern of Soviet cheating in strategic 
arms control has thus continued to steadily 
expand ever since 1963. 

Indeed, even nine years after the first Pres
idential Report to Congress on Soviet Non
compliance with Arms Control Treaties in 
January, 1984, there is even in 1992 still an 
expanding pattern of ever newer Soviet vio
lations of all existing arms control treaties. 
In fact, the Soviets have recently been con
firmed by President Bush himself to be ex
panding still their pattern of new cheating 
on all existing strategic arms control trea
ties. 
C. The seventeen most serious new Soviet arms 

control violations 
The seventeen most serious Soviet viola

tions of existing arms control treaties are: 
(1) The now confirmed Soviet covert de

ployment of at least 120 banned SS-23 mis
siles in Eastern Europe, still under Soviet 
command and control, which clearly violates 
the 1988 Intermediaterange Nuclear Forces 
(INF) Treaty, and which is contained in a re
port to Congress on September 18, 1991. 
President Bush confirmed that these un-de
clared SS-23s were a "probable violation" of 
the INF Treaty. President Bush repeated 
this "probable violation" finding for the 
banned SS-23s in his annual report of March 
30, 1992; 

(2) There is reportedly now a total of over 
500 Presidentially confirmed, serious Soviet 
violations of the INF Treaty; 

(3) U.S. Intelligence reportedly now has 
strong evidence that the Soviets probably 
have over 1,000 covert INF missiles banned 
by the Treaty; 

(4) Several Soviet SS-20 missiles banned by 
the INF Treaty reportedly were detected by 
U.S. Intelligence satellite reconnaissance in
side the Soviet Union in July, 1991, but 
alarmingly this reported detection occurred 
only weeks after all 654 SS-20s were declared 
by the Soviets to have been totally de
stroyed under the INF Treaty. Thus these 
several additional, banned, clearly illegal 

SS-20s detected have to be considered to be 
part of the Soviet covert SS-20 force totally 
banned by the INF Treaty. And there have 
been at least two recent press reports in 
early 1992 of former Soviets actually trying 
to sell SS-20s to the United States; 

(5) The Soviets reportedly have recently 
converted a base previously housing banned 
SS-12 INF missiles into a SCUD Short Range 
Ballistic Missile base, without giving the 
U.S. the required 30 days notice, in clear vio
lation of the INF Treaty; 

(6) The U.S. has confirmed the Soviet de
ployment of MIG-21, MIG-23, MIG-27, and 
MIG-29 fighter-bombers in Cuba, all capable 
of delivering nuclear bombs, and this offen
sive weapons deployment is a serious, clear 
violation of the 1962 Kennedy-Khrushchev 
Agreement, and the 1973 Agreement on the 
Prevention of Nuclear War. As the recently 
defected Cuban Air Force General Rafael del 
Pino stated recently-"! can tell you that in 
12 hours, Cuba can have the capability of at
tacking the United States with nuclear 
bombs. All it takes is for a plane to bring the 
bombs from the Soviet Union"; 

(7) The U.S. has reportedly detected the 
highly provocative covert Soviet deployment 
of several banned SS-20 INF missiles, under 
camouflage and concealment, also in Cuba, 
in violation of both the 1962 Kennedy-Khru
shchev Agreement and the INF Treaty, and 
also in violation of the 1973 Agreement on 
the Prevention of Nuclear War; 

(8) The Soviets have also deployed an SS-
4 Medium Range Ballistic Missile to Cuba, 
identical to the SS-4s which the Soviets pro
vocatively deployed to Cuba at the time of 
the October, 1962 Cuban Missile Crisis, in 
contradiction of the Soviet solemn promise 
in diplomatic channels not to consummate 
such a provocative deployment. But this pro
vocative SS-4 has reportedly disappeared 
into newly constructed underground mili
tary tunnels in Cuba; 

(9) the Soviet recalcitrance in dismantling 
their admitted Krasnoyarsk radar violation 
of the SALT I ABM Treaty, their attempt to 
blackmail the U.S. into further START con
cessions in exchange for their already-agreed 
dismantling of Krasnoyarsk, and the Soviet 
attempt to further circumvent the SALT I 
AMB Treaty by transferring all the compo
nents of the Krasnoyarsk radar to a new 
AMB radar planned to be built in Siberia at 
Komsomolsk, which will also violate the 
ABM Treaty, altogether remain a serious set 
of arms control violations; 

(10) The Soviet expanding deployment of 
the long-range SAM-10 and SAM-12 Surface
to-Air-Missiles, recently confirmed by the 
Soviets themselves to be capable of use in 
the prohibited Anti-Ballistic Missile mode, 
especially around Moscow, also violates the 
SALT I ABM Treaty; 

(11) The recent admissions in the Soviet 
military press that the nine Soviet Large 
Phased Array Radars are actually ABM Bat
tle Management Radars, indicate that the 
Soviets have in fact illegally developed and 
deployed both the prohibited base, and the 
prohibited capability itself, for a nationwide 
ABM defense. 

(12) The Soviets moved their new super air
craft carrier, the "Admiral Kuznetsov," out 
of the Black Sea in late 1991, in clearcut vio
lation of the 1934 Montreaux Convention; 

(13) The Soviets reportedly intend to begin 
the flight-testing soon of several new strate
gic missiles, which will probably violate 
START limits. As the CIA Director testified 
to Congress on February 27, 1991: "They [the 
Soviets] also continue to develop three addi
tional new strategic missiles." 
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(14) The Soviets have clearly circumvented 

the CFE Treaty by moving upwards of 60,000 
pieces of military equipment East of the 
Urals, and the Soviet Communist Party has 
admitted this circumvention, as we shall see. 

(15) The Soviets have engaged in gross CFE 
data base deceptions, involving a now-con
firmed deliberate under-declaration of tens 
of thousands of tanks, armored personnel 
carriers, artillery pieces, combat aircraft, 
and attack helicopters, in order to exclude 
these forces from being dismantled under the 
CFE Treaty. On December 24, 1991, President 
Bush confirmed these violations unequivo
cally and conclusively in a report to Con
gress; 

(16) The Soviets re-subordinated three reg
ular army divisions to "coastal defense," il
legally after CFE Treaty signing, in order to 
try to exclude them from CFE limits, and 
the Soviets illegally attempted to raise al
ready-agreed sublimits to gain 500 more ar
mored personnel carriers to suppress freedom 
in the Baltics; 

(17) And finally, former Soviet Military ad
visors in Iraq admitted to Western defense 
attaches that there were Soviet-supplied SS-
12 missiles in Iraq, which were banned by the 
INF Treaty. 

Thus the pattern of 17 serious Soviet viola
tions of all existing arms control treaties 
continues to expand. 
D. Soviet bad faith in arms control negotiations 

Despite the serious problem of the State 
Department's attempt to avoid reporting the 
SS-23 violation, at least President Bush him
self has honestly and openly admitted for the 
first time that the Soviets used negotiating 
deception on this important issue of covert 
SS-23s during the INF talks. 

As noted, also in his February 15, 1991, 
Presidential Report to Congress on Soviet 
Noncompliance with Arms Control Treaties, 
President Bush stated that: 

" ... [The] Soviet failure to inform the 
United States of the existence of SS-23 mis
sile systems in the GDR, Czechoslovakia, 
and Bulgaria during the [INF] negotiations 
and in the interim period preceding the GDR 
announcement constitutes bad faith." 

Moreover, as noted, the Chief U.S. Nego
tiator of the INF Treaty, Ambassador May
nard Glitman, reportedly stated in a March, 
1990 State Department cable that the Soviets 
negated in: 

"deceit and mendacity both inside and out
side, privately and publicly, during and after 
the [INF] negotiations." · 

But it is important to note that the Senate 
never heard Ambassador Glitman or the 
State Department mention this Soviet "defi
cit and mendacity" at all during the ratifica
tion process on the INF Treaty. 

Is it possible that some officials in the 
State Department also engaged in "deceit 
and mendacity" toward the Senate during 
the INF Treaty ratification process, by fail
ing to disclose Ambassador Glitman's self
avowed frustration over Soviet INF negotiat
ing deception? 

To re-emphasize, there is now conclusive 
evidence that the Soviets covertly controlled 
all the SS-23 missiles in Eastern European 
countries, and further, that the Soviets also 
covertly controlled all the Soviet nuclear 
warheads for these covert Soviet SS-23 mis
siles. 

Moreover, there is also strong evidence 
that the Soviets have illegally deployed SS-
20 missiles banned by the INF Treaty cov
ertly inside the USSR, and also covertly in 
Cuba. 

If the Soviets negotiated in "bad faith" on 
the INF Treaty and the CFE Treaty, as 

President Bush and his chief INF and CFE 
negotiators have themselves both confirmed, 
then it is reasonable to ask whether the So
viets have also negotiated in "bad faith" on 
the START Treaty. 

Have the Soviets been deceptive in CFE 
and ST ART talks? 

Unfortunately, the answer is yes, the Sovi
ets have in fact continued to negotiate in 
bad faith in both the CFE Treaty, signed by 
22 nations on November 19, 1990, and in the 
ongoing START negotiations. As noted, Rus
sian President Yeltsin has recently admitted 
this Soviet negotiating deception in INF, 
CFE, and START negotiations again for a 
second time. 

And as we shall see below in much more 
detail, there are also at least eight reported 
serious cases of Soviet "bad faith" negotiat
ing deception in the START negotiations. 

Thus how can the United States sign and 
ratify a START Treaty if the Soviets are 
still clearly engaged in admitted "bad faith," 
violations, and deceptive negotiations re
garding both the predecessor INF and the 
CFE Treaties, and the especially serious du
plicity in the START negotiations? 

G. INF, CFE Violations and Krasnoyarsk 
These new Soviet arms control treaty vio

lations include the ever more serious and 
more numerous Soviet violations of the four 
year old INF Treaty, and the gross Soviet de
ception and even violation in the signed CFE 
Treaty. 

Moreover, after repeated Soviet pledges to 
fully dismantle their admittedly illegal 
Krasnoyarsk radar, the Soviets are still 
stalling and reneging. The Soviets have 
missed two agreed deadlines on dismantling 
Krasnoyarsk, and recently they announced 
that they are replacing Krasnoyarsk with a 
new radar at Komsomolsk in the Far East. 
They seem to be planning to transport and 
re-use all of the dismantled components of 
Krasnoyarsk for their planned new 
Komsomolsk radar. But, unfortunately, the 
new Komsomolsk radar may also violate the 
SALT I ABM Treaty, by also having most of 
its coverage over Soviet territory. 

And the Soviets seemed to use their 
pledges to dismantle Krasnoyarsk as bar
gaining leverage in the ST ART negotia
tions-they will not finish the Krasnoyarsk 
dismantling unless the United States agrees 
to further concessions in START. Now the 
former Soviets have achieved U.S. agree
ment to allow the 40% intact Krasnoyarsk 
radar to be maintained as a "furniture fac
tory." 

But why should the U.S. have to pay any 
price at all in START in order for the Sovi
ets to correct their longstanding and admit
ted cheating on the SALT I ABM Treaty? 

As an example of the magnitude of Soviet 
cheating, there are now over 500 serious So
viet violations of the INF Treaty, and there 
seem to be more each year, such as a now 
confirmed total of over 1,000 Soviet covert 
INF missiles banned by the Treaty. 

This ever expanding pattern of confirmed 
and new Soviet arms control cheating and 
"bad faith" should preclude the signing of 
any new arms control treaties. Indeed, de
spite covering up the serious Soviet SS-23 
INF violations, the State Department wisely 
delayed presenting the already-signed CFE 
Treaty to the Senate until mid-July, 1991, 
due to the confirmed Soviet CFE data base 
deception, and to the Soviet attempts to ir
reversibly defeat the object and purpose of 
the CFE Treaty by means of their re-subordi
nation of the three divisions, and finally be
cause of the successful Soviet attempt to 
raise already-agreed sublimits so that they 

could get 500 more armored personnel car
riers in order to suppress freedom in the Bal
tic States. 

And as theoretical, ideological journal of 
the Communist Party of the Soviet Union, 
Kommunist, stated in 1991, the movement of 
vast amounts of weaponry beyond the Urals 
subverts the CFE agreement by maintaining 
Soviet advantages in conventional forces. 
U.S. CFE negotiator Woolsey has even called 
this "fraud." 

The Kommunist statement is a remarkable 
Soviet admission that they have already cir
cumvented the pending CFE Treaty, and 
have indeed engaged in fraud. 

II. SUMMARY OF START'S TEN FATAL FLAWS 

A. START's fundamental inequality 
A preliminary analysis of the provisions of 

the proposed START Treaty suggests that 
START will have essentially the same basic 
"fatal flaws" as it predecessor strategic 
arms control treaties-the Strategic Arms 
Limitation Treaties-SALT I and SALT II
primarily unequal levels of forces favoring 
the Soviet Union. 

Thus unequal U.S. and Soviet strategic 
forces under START, as codified in the 1972 
SALT I Treaty and Agreement, and in the 
unratified 1979 SALT II Treaty, will result in 
the perpetuation of the existing and long
standing Soviet strategic superiority over 
the United States. 

The Soviets have already preserved and ex
panded their existing and longstanding stra
tegic superiority through SALT I and II. 

This Soviet strategic nuclear superiority is 
documented in the attached official DOD 
graphics and summaries illustrating the 
growth of Soviet strategic superiority since 
SALT negotiations began in 1969. 

President Bush stated in September, 1989 
that the Soviets were modernizing their 
strategic forces "at a furious pace." 

Defense Secretary Cheney also stated in 
July, 1990, that: " ... the Soviet Union is 
still embarked on a deliberate and vigorous 
modernization of its strategic nuclear forces. 
Kommunist, the ideological journal of the 
Soviet Communist Party, reportedly stated 
the following in its 1991 number #6 edition: 

"The Soviet Defense Ministry is planning 
to increase military spending despite the 
changing international climate and the So
viet Union's economic problems ... Defense 
spending will rise in 1991 from 26% to 36% of 
the All-Union budget, [while] the military 
leadership has purposely ignored planned 
military and force reductions in the West." 

This authoritative statement supports 
President Bush's assessment on the "furious 
pace" of the "deliberate and vigorous" So
viet strategic build up. 

Moreover, the Soviet Union still has more 
than a 3 to 2 advantage over the United 
States in the number of intercontinental 
missiles and bombers, and also in the num
ber of nuclear warheads loaded on these stra
tegic nuclear delivery vehicles. 

Even more significantly, the Soviets also 
have a 6 to 1 advantage in nuclear first 
strike potential, together with a total mo
nopoly on strategic defenses. 

Finally, the former Soviets still have oper
ationally available over 3,000 Strategic Nu
clear Delivery Vehicles (intercontinental 
missiles and bombers), carrying over 13,600 
nuclear warheads, compared to less than 
only 1,831 U.S. Strategic Nuclear Delivery 
Vehicles, carrying less than only about 9,700 
nuclear warheads. (See charts.) 

[Charts not reproducible in the RECORD.] 
Former Soviet President Gorbachev was 

thus continuing to commandeer the scarce 
resources of the Soviet Union and con-
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centrate them in the military sector of the 
Soviet economy. Gorbachev's decision to 
continue to devote about 25 percent of the 
Soviet Gross National Product to the mili
tary has nearly bankrupted his country. But 
as a result of this military priority, Gorba
chev achieved military superiority over the 
West. 

Gorbachev was trying to use the former 
Soviet military superiority, especially his 
advantages in strategic forces, to blackmail 
or leverage the West into providing eco
nomic subsidies to the Soviet Union. 
B. Existing and growing Soviet strategic superi

ority leads to explicit Soviet nuclear blackmail 
threats 
Thus Soviet strategic superiority and the 

consequent growth of Soviet nuclear black
mail capabilities have naturally forced con
tinued U.S. negotiating concessions in 
ongong strategic arms negotiatons-first in 
SALT I, then SALT II, and finally START. 
There was clearly an element of Soviet nu
clear "blackmail" involved in the START 
endgame negotiations. 

[From ICBM Education Bureau, Reston, VA) 
SOVIET STRATEGIC MODERNIZATION CONTIN

UES: AS SOVIET CONVENTIONAL FORCES 
SHRINK, SOVIET STRATEGIC CAPABILITIES 
ARE INCREASING 

SINCE 1985 ••. 

Deployment of 60 BEAR H Strategic Bomb
ers with AS--15 Long-range ALCMs Current 
Deployment: 85 Aircraft. 

Deployment of 21 BLACKJACK Strategic 
Bombers Current Deployment: 21 Aircraft. 

Deployment of 3 TYPHOON SSBNs with 
SS--N-20 SLBMs Current Deployment: 6 
SSBNs. 

Deployment of 5 DELTA IV SSBNs with 
SS--N-23 SLBMs Current Deployment: 7 
SSBNs 

Despite recent drawdowns in the size of So
viet conventional forces in 1990, the U.S.S.R. 
continues to improve its strategic offensive 
forces. Since Mikhail Gorbachev came to 
power in March 1985, Soviet strategic mod
ernization has proceeded unabated. 

In recent months, Mikhail Gorbachev has 
realigned himself with the hard-line military 
leadership in the U.S.S.R. With the resigna
tion of Soviet Foreign Minister Edvard 
Shevardnadze in December 1990, the Soviet 
military has increased its influence in the 
arms control process, jeopardizing the com
pletion of a START treaty. 
SOVIET OFFENSIVE AND DEFENSIVE STRATEGIC 

FORCE MODERNIZATION 
Soviet offensive force modernization 

Despite improved relations with the United 
States, potential arms control agreements, 
and the dissolution of the Warsaw Pact, the 
Soviet Union is continuing to streamline and 
improve its offensive strategic nuclear force. 
While the pace is not as rapid as previous 
modernization programs of the 1970s and 
early 1980s (due in part to anticipation of a 
strategic arms reduction treaty and in part 
to the weakness of the Soviet economy), it is 
still very clear that the Soviets are firmly 
committed to producing a nuclear force that 
is far more modern, mobile, and lethal. 

Like our own strategic force, the Soviet 
strategic nuclear force is built on a Triad of 
intercontinental ballistic missiles, sub
marine launched ballistic missiles, and long 
range, intercontinental bombers. Each leg of 
the Triad is benefiting from the strategic 
modernization program. 

Intercontinental ballistic missile 
The ICBM component has historically been 

the strongest element of the Soviet Triad. 

Almost 1400 ICBMs, many of them with mul
tiple warheads, are deployed at roughly two 
dozen locations across the Soviet Union. In 
terms of sheer megatonnage, an important 
measure of strategic force destructive power, 
the Soviets have had a nearly two-to-one ad
vantage over the U.S. since 1975. 

This first chart shows that the Soviets 
have significant superiority in each category 
of deployed Strategic Nuclear Delivery Vehi
cles: 

[Charts not reproducible in the RECORD.) 
The Soviets have over 1,500 ICBMs, com

pared to only 1,000 for the United States; 
The Soviets have over 924 Submarine

Launched Ballistic Missiles, compared to 
only 616 for the United States; 

The Soviets have over 575 intercontinental 
strategic bombers, compared to only 215 for 
the United States. 

This second chart shows that the Soviets 
have over 6,600 nuclear warheads on Inter
continental Ballistic Missiles, compared to 
only 2,150 for the United States. This is the 
best measure of first strike capability, espe
cially when compared to hard targets. 

The U.S. has only about 1,200 strategic 
hard targets, yet the Soviets have about a 6 
to 1 ratio of ICBM nuclear warheads against 
this hard target set-this clearly indicates a 
strong Soviet first strike capability superi
ority of about 6 to 1. 

The bottom chart clearly indicates that 
the Soviets have been able to more than 
quadruple their number of nuclear warheads 
since SALT I in 1972. This means that strate
gic arms control to date has not succeeded in 
limiting Soviet nuclear warheads. But U.S. 
nuclear warheads have clearly been limited 
under strategic arms control agreements to 
date, and have remained static at the cur
rent level of about 9,600 since 1976. 

This chart shows that there is no "arms 
race," because the United States has not 
been keeping up. 

Since 1960; the Soviets have deployed 47 
new strategic systems, compared to only 22 
for the U.S. 

Analysis of DIA June 1991 De-classified 
Chart on Soviet versus U.S. ICBM Produc
tion During the Gorbachev Era. 

This chart shows that over the 198&--1990 six 
year period of Gorbachev's term in power, 
the Soviets have produced at least 715 
ICBMs, compared to the U.S. total ICBM pro
duction of only 68 ICBMs, or about over a 7 
to 1 ratio of Soviet advantage. 

The Deputy Commander of the Soviet 
Strategic Rocket Forces, Col. General 
Ryazhskikh, stated recently: 

"We are increasing the survivability of ex
isting missiles and command and control 
systems. We are increasing the number of 
mobile launchers ... As a result, the rocket 
forces should become mobile and reliably 
protected from attack." 

U.S. Defense Secretary Cheney stated the 
following in July, 1990: 

"Despite reductions in Soviet conventional 
forces, the Soviet Union continues to mod
ernize its strategic offensive and defensive 
forces . The Soviet leadership has repeatedly 
stated its commitment to strategic mod
ernization and President Gorbachev has 
taken steps to improve the Kremlin's nu
clear forces and strategic defense capability 
... The Soviet Union is still embarked on a 
deliberate and vigorous modernization of its 
strategic nuclear forces." 

Analysis of DIA June 1991 De-classified 
Chart on Soviet versus U.S. Bomber Produc
tion During the Gorbachev Era. 

This chart shows that the Soviets have 
produced over 140 bombers during the period 

of 1989 and 1990, compared by only 1 U.S. 
bomber produced in this same period. 

This is a ratio of bombers produced over 
the last two years of 140 Soviet bombers pro
duced, to only 1 U.S. bomber produced. 

Over the entire 198&--1990 period of 
Gorbachev's rule, the Soviets have produced 
450 bombers, compared to only 104 for the 
U.S. 

Analysis of DIA June 1991 De-classified 
Chart on Soviet versus U.S. Submarine Pro
duction During the Gorbachev Era. 

This chart shows that the Soviets have 
produced 54 submarines during the Gorba
chev era, compared to 23 for the U.S. in the 
same period. 

Analysis of DIA June 1991 Declassified 
Chart on Soviet versus U.S. Submarine 
Launched Ballistic Missile Production Dur
ing the Gorbachev Era. 

This chart shows that the Soviet have pro
duced 490 SLBMs during the Gorbachev era, 
compared to only 205 for the U.S. in the same 
period. 

This chart is all the more significant be
cause of the fact that the new U.S. Trident II 
submarine and SLBM program is the only 
U.S. strategic program in current deploy
ment, and yet the Soviets are even ahead in 
this area. 

Analysis of DIA June 1991 Declassified 
Chart on Soviet versus U.S. Short Range 
Ballistic Missile Production During the 
Gorbachev Era 

This chart shows that the Soviets have 
produced at least 3,900 total Short Range 
Ballistic Missiles CSRBMs) during the Gorba
chev era, compared to O (zero) for the U.S. 

The following five charts, from the 1986 So
viet Threat briefing book published by the 
U.S. Air Force Strategic Air Command, are 
self explanatory. 

ICBM reconstitutionl refire 
Contingency plans to reconstitute ICBMs, 

underscores nuclear war-fighting. capability 
and preparations for protracted nuclear war
fare. 

The Soviets do have contingency plans to 
deliver reserve missiles, warheads, and pro
pellants to surviving silos to reconstitute 
their ICBM force in order to regain their 
strategic advantage in the post-war period. 
The U.S. philosophy has always been 'one 
missile for one silo'; as our silos are not de
signed to be reloaded. 

U.S.IU.S.S.R. strategic weapons 
A comparsion of U.S. and Soviet weapons 

introduced since 1970 and projected into the 
1990s shows the continued Soviet momen
tum. In the 1970s, the U.S. introduced the 
Trident I SLBM while Moscow deployed 10 
new weapon systems. The Minuteman III 
ICBM was introduced 15 years ago. Our 
bombers date back to the 1950s and 60s. The 
lead unit of the Trident-class submarine was 
our first SSBN launched inover 15 years. 

With the B-1, Peacekeeper, Trident, 
ALCM, and these future systems, the U.S. is 
moving to ensure future deterrence. We have 
no plans to match the Soviet one-for-one; 
rather our goal is to maintain a credible nu
clear deterrent to reduce the risk of nuclear 
war and to encourage the Soviets to come to 
the negotiating table to bargain in earnest. 

Moscow has long blamed the U.S. for fuel
ing the arms race because 'we develop new 
weapon systems . . . weapon systems 
that the Soviets must then also develop sim
ply to keep up with us.' The fact of the mat
ter is that the Soviets have not only 
matched the U.S. weapon-for-weapon but 
they develop and deploy far more weapons 
than the U.S. 
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The resulting U.S. concession have clearly 

helped the Soviets to achieve ever greater 
Soviet strategic superiority, which naturally 
will again be re-codified in START. 

Thus ST ART will once again increase So
viet strategic superiority, as SALT I and II 
did before it. 

The fact that the Soviets use nuclear 
blackmail is well known, but is not worthy 
of mention in "politically correct" circles. 

For example, just before the December 7, 
1987, U.S.-Soviet Summit meeting in Wash
ington to sign the INF Treaty, Gorbachev or
dered the firing of 2 Soviet super-extra
hea vy SS-26 first strike ICBMs toward Pearl 
Harbor, Hawaii. This provocative demonstra
tion of Soviet first strike capability clearly 
aimed at U.S. territory was obviously an ex
ercise of Soviet nuclear blackmail. That was 
why some observes named the December 7, 
1987, Summit the "Pearl Harbor" Summit. 
(See State Department unclassified analysis 
of this activity, attached.) 

Here is another good example of Soviet nu
clear blackmail threats in action. 

On April 5, 1991, in a Moscow interview 
published in the London New Statesman and 
Society, Soviet Army Colonel Viktor 
Alksnis, a member of the Supreme Soviet, 
stated: 

"The West is not aware of what danger the 
Soviet Union poses for it now-even more 
than in Stalin's time. If civil war here is un
avoidable, it will involve nuclear arms, and 
weapons of mass destruction. Yes, we shall 
perish, but we shall take the whole world to 
the grave. You will perish with us. There will 
be no borders. The conflict will splash over 
them, first into neighboring countries and 
then into a world catastrophe. When some 
people in the West rejoice at the collapse of 
the 'the last empire,' they are seriously mis
taken. You ought to be interested in preserv
ing the USSR, and securing its internal sta
bility." 

Colonel Alksnis is a spokesman for the 
hardline, traditionalist "Soyuz" or Union 
group, of solid reactionaries to "perestroika 
and glasnost" in the Supreme Soviet. 

But he must be taken seriously, because 
Colonel Alksnis is "the boy in Colonel's 
epaulettes" whom Eduard Shevardnadze 
himself personally attacked in his emotional 
Supreme Soviet speech in late December, 
1990, when he resigned as Foreign Minister. 

What is much more significant is the fact 
that Soviet President Gorbachev said almost 
the same thing as Colonel Alksnis. In 
Gorbachev's June, 1991, speech in Oslo, Nor
way, accepting the Nobel Peace Prize, Gorba
chev stated that the West must aid the So
viet economy unconditionally, and that the 
Soviet Union would not accept any restric
tions on the terms of the foreign aid that it 
accepted. 

More explicitly, Gorbachev stated in his 
speech that the Soviet Union sincerely wants 
to join the family of nations, but the West 
will have to pay. If the West does not pay, 
and Gorbachev's "perestroika" fails, "The 
prospect of entering a new, peaceful period in 
history will vanish, at least for the foresee
able future." But the Western tribute money 
to the USSR must have no strings attached. 
It would be "futile and dangerous" for the 
Western lenders to set conditions on their 
tribute money. 

This was, of course, Gorbachev's language 
of extortion and nuclear blackmail, not the 
language of peace. 

Therefore, it is clear that the former Sovi
ets naturally are using their nuclear superi
ority to engage in nuclear blackmail-the 
West must send blackmail payments-eco-

nomic aid, financial loans, "investments," 
trade credits, agricultural aid, subsidies, and 
advanced technology, as the required, equi
table financial tribute to Moscow that a su
perior military power demands from inferior 
military powers in recognition of its suprem
acy, in order for the West to avoid nuclear 
destruction. 

This nuclear blackmail attempt by the 
former Soviets is, in fact, clearly overt, as 
several U.S. Senators from both parties have 
already publicly recognized, and Soviet nu
clear blackmail is clearly the main reason 
that Gorbachev was invited to the Western 
"Economic Summit" in mid-July, 1991, in 
London, and that Russian President Yeltsin 
was invited to Washington on June 15, 1992. 

As Soviet Marshal 0. Losik boldly stated 
recently: 

" ... The Soviet Union in the future is 
going to have to rely much more heavily on 
its nuclear capability." 

This boastful statement is an ominous re
inforcement to Soviet nuclear blackmail 
threats, and its suggests either that the So
viet military did not want to sign START, as 
advantageous as it is to the Soviets, or that 
they will cheat on this otherwise advan
tageous treaty now that they have signed. 
Indeed, as noted, given the magnitude of U.S. 
unilateral disarmament detailed below, the 
former Soviets need not themselves comply 
with START, because the U.S. is already 
structuring its forces as if ST ART was al
ready ratified and fully in force. 

C. The ten fatal [laws of ST ART 
The ten main defects or "fatal flaws" of 

the proposed START Treaty all enhance ex
isting and longstanding Soviet strategic su
periority. 

The ten main fatal flaws of START can be 
listed as follows: 

(1) START will fully legalize six Soviet 
heavy, extra-heavy, supra-extra-heavy, and 
mobile missiles, each of which violated 
SALT I and SALT II, giving the Soviets 
enormous military advantages. 

(2) With START, the Soviets will achieve a 
significant bonus in total nuclear warheads, 
because of U.S. concessionary agreements al
lowing warhead "discounting" and "down
loading"-seriously undercounting Soviet 
missile and bomber warhead loadings. 

(3) With START, the Soviets also get an
other significant bonus from allowed "non
deployed," stockpiled strategic reserve 
forces that do not count. 

(4) The Soviets thus can legally have over 
twice as many warheads under START as 
START ostensibly allows. 

(5) This means that the Soviets also can 
have over twice as many warheads under 
START as the U.S. can have under START, 
which means START clearly codifies un
equal levels of forces. 

(6) In addition, the Soviets are allowed sig
nificant covert forces capabilities above 
their doubling of their allowed START level. 

(7) The Soviets will thus actually be able 
to maintain several thousand covert force 
warheads above their already more than dou
ble ST ART level. 

(8) In addition, START will more than dou
ble the existing overwhelming Soviet first 
strike advantage. 

(9) START will also allow further Soviet 
modernization of their forces to even further 
enhance their first strike advantage. 

(10) Finally, START will not be effectively 
verifiable, the Soviets have engaged in sig
nificant negotiating deception and data fal
sification in START, and U.S. intelligence 
knows that the Soviets have cheated and 
will continue to cheat in START. (End Sum
mary.) 

III. DISCUSSION AND DETAILS OF THE TEN FATAL 
FLAWS OF START 

Let us examine each of these ten fatal 
flaws of START in order of importance, and 
in more detail: 

(1) ST ART will fully legalize six Soviet 
heavy, extra-heavy, supra-extra-heavy, and 
mobile missiles, each of which violated 
SALT I and SALT II, giving the Soviets 
enormous military advantages. 

A. The illegal SS-19 
By means of top-level Soviet negotiating 

deception perpetrated in May, 1972, by the 
late Soviet leader Leonid Brezhnev himself, 
the Soviet heavy SS-19 Inter-Continental 
Ballistic Missile (ICBM) replaced the light 
SS-11 ICBM, contrary to SALT I's Article II 
prohibition on such replacement. 

This top level Soviet deception was re
vealed by sensitive communications intel
ligence intercepts long ago declassified-U.S. 
Intelligence listened in on the secret radio
telephone conversations from Soviet leader 
Brezhnev in his limosine to his military 
leaders during the SALT I Summit in Mos
cow on May 26, 1972. It is the best evidence of 
top-level Soviet intentions in arms control 
negotiations and compliance. 

Later in the 1970s, U.S. Intelligence ac
quired similar evidence that the Soviet SS-
19 ICBM was a "heavy ICBM" according to 
SALT I standards. 

Thus in 1983 the Soviet heavy SS-19 ICBM 
was judged by the President's General Advi
sory Committee on Arms Control to have de
feated the object and purpose of SALT I, by 
being a heavy ICBM replacing a light ICBM, 
in contradiction of SALT l's Article II. And 
U.S. Intelligence finally discovered in 1991 
that the Soviet SS-19 ICBM had always had 
a throw-weight even heavier than the SALT 
II definition of light ICBMs, based in turn 
upon the erroneous U.S. Intelligence esti
mate of the SS-19's throw-weight in early 
1979, at the time that SALT II was signed, es
tablishing the SALT II threshold between 
light and heavy ICBMs. In their START 
MOU on data, the Soviets declared that the 
SS-19 had a heavier launch-weight and a 
heavier throw-weight than the U.S. stated in 
1979 would be allowed in SALT II. 

Thus the SS-19 is clearly also a heavy 
ICBM violating the SALT II constraints on 
heavy ICBMs. 

B. The illegal SS-24 
According to the Soviet START MOU data 

declaration, the Soviet SS-24 extra-heavy 
ICBM has launch-weight greater than U.S. 
Intelligence's original 1979 estimate of the 
SS-19's launch-weight, and therefore the SS-
24 violates the SALT II heavy missile limit. 

C. The illegal SS-N-23 
Likewise, the Soviet extra-heavy SS-N-23 

SLBM has heavier throw-weight than al
lowed by SALT II. 

D. The illegal SS-26 
And the Soviet super-extra-heavy SS-26 

(also known as the "SS-18 
Mod 5") ICBM was reported by U.S. Intel
ligence to have been developed, flight-tested, 
and deployed in violation of SALT II as well. 

The SS-26 violated the SALT II prohibition 
on any increase whatsoever in ·the throw
weight of Soviet heavy missiles, and because 
this throw-weight increase is at least 10 to 20 
percent, it even exceeds the 5 percent throw
weight increase allowed by SALT II before 
being classed as a new type missile. 

Thus the SS-26 is both an illegal heavy and 
also an illegal new type missile, both devel
oped since the mid-1970s and tested in early 
1986, while the USSR still had a political 
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commitment to comply with SALT n. More
over, it was flight-tested with illegal telem
etry encryption. (See detailed discussion of 
SS-26 below.) 

But due to major American negotiating 
concessions, all four of these illegal heavy, 
extra-heavy, and super-extra-heavy missiles, 
which violated SALT I and SALT IT-the SS-
19, SS-24, SS-N-23, and SS-26--will be totally 
legal under START, thereby greatly increas
ing already existing Soviet advantages in 
first-strike, counterforce capabilities. 

E. The illegal SS-25 
In addition, the Soviet SS-25 light, mobile 

ICBM clearly violated SALT ll in many 
ways, but it too will be made fully legal 
under ST ART. 

F. The illegal SS-16 
And the Soviet SS-26 light, mobile ICBM 

also "probably" violated SALT ll in several 
ways, but it too will be fully legal under 
START. 

There are thus a total of six Soviet mis
siles which have been officially judged to 
have violated SALT I or SALT n or both (in 
the case of the the SS-19), but which will be 
legalized by START. 

G. Summary of the violations of the six illegal 
Soviet missiles 

To summarize in detail the SALT illegal
ities of these 6 Soviet missiles: 

1. The Soviet heavy SS-19 ICBM replaced 
the light SS-11, defeating the object and pur
pose of SALT I; the SS-19's actually ob
served throw-weight is also heavier than the 
U .S.-proposed and Soviet-agreed SALT n 
heavy ICBM throw-weight threshold (based 
on the U.S. 1979 estimate for the SS-19's 
throw-weight) which defined the heavy ICBM 
threshold in SALT n, and thus the SS-19 
also violated SALT ll's heavy ICBM limits; 

2. The Soviet extra-heavy SS-24 ICBM 
clearly had launch-weight and throw-weight 
heavier than that of the SS-19 as estimated 
in 1979, and therefore violated the SALT ll 
limits on heavy ICBMs, and also violated the 
prohibition on the encryption of telemetry, 
and finally it violated the prohibition on the 
concealment of the relationship between the 
rail-mobile SS-24 launcher and its missile; 

3. The Soviet extra-heavy SS-N-23 SLBM 
had throw-weight heavier than the SS-19, 
and therefore it too violated the SALT ll 
limits on no heavy or new type heavy 
SLBMs, as well as violating the prohibition 
on telemetry encryption; 

4. The Soviet super-extra-heavy SS-26 
ICBM violated the SALT II limits on heavy 
and new type ICBMs, as well as violating the 
prohibition on telemetry encryption; 

5. The Soviet light, mobile SS-25 ICBM 
clearly violated SALT II limits on new type 
ICBMs, encryption of telemetry, the RV to 
throw-weight ratio constraint, and the pro
hibition on the concealment of the relation
ship between the launcher and its missile; 

6. The Soviet light, mobile SS-16 ICBM 
"probably" violated the overall SALT ll con
straint on total missile launchers and bomb
ers, or Strategic Nuclear Delivery Vehicles, 
because the Soviets failed to disclose in 1979 
that they had deployed at least 50 and as 
many as 200 SS-16 mobile ICBMs. Moreover, 
the illegal and undeclared 1979 deployment of 
the mobile SS-16 ICBM was illegally camou
flaged and concealed, and the relationship 
between the road-mobile SS- 16 launcher and 
its missile was also illegally concealed. 

But to re-emphasize, SALT will fully legal
ize all 6 of these missiles, each of which was 
clearly illegal under the previous SALT I 
and SALT ll arms control treaties. 

(2) With SALT, the Soviets will achieve a 
significant bonus in total nuclear warheads, 

because of U.S. concessionary agreements al
lowing the serious under-counting of Soviet 
missile and bomber warhead loadings. 

The proposed SALT Treaty ostensibly al
lows only 1,600 Strategic Nuclear Delivery 
Vehicles (SNDVs)-ICBM launchers, SLBM 
launchers, and long-range bombers, carrying 
a total of only 6,000 nuclear warheads, on 
each side. 

But under START, the Soviets can actu
ally have, with complete legality, about 6,000 
extra nuclear warheads for their ICBMs, 
SLBMs, and long-range bombers, above the 
START warhead level of 6,000 on each side. 

This Soviet warhead bonus of over 6,000 
extra warheads arises quite simply because 

· the Soviets, using deceptive arguments, have 
secured U.S. agreement to seriously under
count their number of warheads carried on 
several types of Soviet ICBMs, SLBMs, and 
long-range bombers. 

Specifically, according to official, unclas
sified information, Soviet SS-18 and SS-26 
class ICBMs are under-counted by about 1,232 
warheads, Soviet SS-N-18 nd SS-N-23 SLBMs 
are under-counted by a total of about 1,664 
warheads, and Soviet Blackjack and Bear H 
Air-Launched Cruise Missile (ALCM)-carry
ing bombers are also under-counted by a 
total of about 2,136 warheads. 

This allowed bomber "discounting" and 
missile " down-loading" is because: 

Soviet deception has induced the U.S . to 
agree that each of the SS-18/SS-26 class 
ICBMs, are counted as carrying 10 warheads, 
but each actually carries at least four more, 
or 14 RVs; 

Soviet deception has sustained the argu
ment that each SS-N-18 SLBM should be 
counted as carrying 3 warheads, but each ac
tually carries four more, or 7 RVs; 

Soviet deception has induced the U.S. to 
agree that each SS-N-23 SLBM is counted as 
carrying 4 warheads, but each actually car
ries six more, or 10 RVs, and; 

Soviet deception has induced the U.S. to 
agree that each of the Bear Hand Blackjack 
bombers are counted as carryng 8 ALCMs. 
but each actually is reportedly ca·pable of 
carrying 10 more, or 18 Air-Launched Cruise 
Missile warheads. 

This under-counting thus results in a total 
Soviet START missile and bomber warhead 
under-counting of about 6,000 nuclear war
heads. 

When these approximately 6,000 totally 
legal, bonus, extra warheads are added to the 
6,000 warhead START ceiling, the Soviets 
will have an actual total of about 12,000 war
heads. 

Thus under START, the Soviets can quite 
legally have at least about 12,000 nuclear 
warheads. But as we shall see, they can and 
will have even still more. 

This official, unclassified conclusion was 
first published by the Committee on Armed 
Services of the United States House of Rep
resentatives, chaired by Congressman Les 
Aspin, Democrat of Wisconsin, in July, 1988. 

The House Armed Services Committee re
port was entitled Breakout, Verification and 
Force Structure: Dealing With the Full Im
plications of START. 

This excellent House report concluded on 
page 5: 

" In summary, the purported START limit 
of 6,000 weapons is an illusion. In addition to 
the limit of 6,000 weapons, the Soviets could 
' legally '-and are likely to-deploy another 
nearly 3,000 weapons, and could ' legally ' have 
available nearly 11 ,000 additional weapons 
that are a source for a sudden breakout from 
START. And, a ccording to that rough yard
stick of potential cheating, there could be an 

additional force of as many as 4,300 more 
weapons available to the Soviet attack plan
ner." 

This important conclusion that the former 
Soviets could have as many as 15,300 nuclear 
warheads fully legally under START will be 
elaborated below in more detail, but at
tached is the graphic from the July, 1988 
House Armed Services Committee Report 
showing Soviet legal and excess "break-out" 
warheads under ST ART. 
A. Evidence that SS-18 class carries 14 warheads 

U.S. Intelligence reportedly has long had 
evidence that the Soviet SS-18 class is de
signed to carry 14 warheads, not the 10 that 
will be counted in START. 

First, the SS-18 has reportedly been flight
tested several times in which 10 actual war
heads were released, but there were report
edly simulations of the release of 2 more 
warheads. The simulations of 2 stations were 
reportedly from different sets of additional 
stations. 

In sum, these simulations showed that the 
SS-18 could release up to 4 more warheads 
from 4 more stations, in addition to the 10 
warheads actually released. This indicated 
that the SS-18 class had 14 stations capable 
of carrying 14 warheads. 

Moreover, the U.S. was reportedly allowed 
to actually inspect a Soviet SS-18 post
boost-vehicle in November, 1990, in a trial 
START on-site inspection, and from this on
site inspection we reportedly observed that 
there actually were 14 stations for 14 war
heads on an SS-18 class ICBM. 

In sum, there is extensive hard evidence 
that each missile in the Soviet SS-18/SS-26 
class of super-extra-heavy ICBMs carries 14 
warheads, not the 10 that would be counted 
under START, and that President Bush and 
Secretary of State Baker both have direct 
knowledge of this fact. But the U.S. has nev
ertheless agreed to this Soviet counting-rule 
ruse by accepting deceptive Soviet assur
ances that only 10 warheads are deployed on 
each SS-18. 

(3) With START, the Soviets also get an
other significant bonus from allowed stock
piled strategic reserve forces that do not 
count. 

U.S. Intelligence has long had strong evi
dence that the Soviets produce at least 3 
strategic missiles for every launcher, and in 
most types of strategic missile classes, they 
produce 5 missiles for every launcher. Most 
of these extra missiles are stockpiled for re
load and refire , as well as for reliability and 
flight testing. Indeed, the START Treaty it
self allows 18 training, rail-mobile launchers 
for a total of 125 "Non-deployed" SS-24 
ICBMs, a ratio of over 6 missiles to each 
launcher. 

This ratio of about 5 missiles produced to 
launchers deployed was true for most of the 
missiles covered by the SALT I and SALT II 
agreements, and also the INF Treaty. More
over, we know that the Soviets made many 
false data declarations during the SALT I , 
SALT II, and INF negotiations, in order to 
preserve significant covert, stockpiled mis
sile forces . 

For example, we know that the Soviets 
have covertly preserved a total of at least 
1,000 banned INF missiles outside of their 
declarations under the INF Treaty. 

Thus under START, the Soviets will prob
ably also produce at least 5 missiles for 
every accountable launcher, which will be 
the basis for the Soviet covert ST ART mis
sile force. 

Thus under START, the Soviets can also 
legally keep over about several thousand 
more extra warheads on thousands of ICBMs, 
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SLBMs, and intercontinental bombers that 
are in the allowed but uncounted categories 
of being either " retired, " "non-deployed, " 
"obsolete," "in-operable," or already stock
piled. 

For example, under START the Soviets 
will be allowed to keep 125 extra SS-24 " non
deployed" rail-mobile ICBMs that will not be 
counted in their ST ART ceilings. This could 
give the Soviets 1,250 extra, uncounted, 
legal, bonus warheads, which is almost half 
of the approximately 3,000 warheads that the 
former Soviets allegedly may have to " re
duce" under START's ostensible 30 percent 
warhead reduction. 

Also under START, the Soviets will be able 
to keep 125 more uncounted, " non-deployed" 
SS-25, road-mobile ICBMs, which is at least 
125 more stockpiled warheads. 

Moreover, about 100 older Bear bomber 
variants, about 100 naval Bear bombers, and 
about 50 old Bison refueling tankers will also 
be explicitly excluded from the Soviet 
START ceilings, again with a significant 
strategic reserve force intercontinental 
bombing capability. 

In sum, we know that the Soviets probably 
produced about 5 strategic missiles for each 
launcher counted under the START limits, 
but most of these extra missiles intended for 
reload and refire will not be counted under 
START. They will remain as a strategic re
serve force, legally excluded from the Soviet 
START ceilings. 

All of these categories of stockpiled and 
reload/refire Soviet missiles and bombers are 
thus excluded from counting in the Soviet 
START force totals, due to further U.S. con
cessions, even though we know that the So
viets intend to maintain a very significant 
number of stockpiled and reload/refire 
START missiles. 

This bonus gives the Soviets another ap
proximately 3,000 or even more totally legal 
extra warheads, which are strategic reserve 
forces. · 

Therefore, when we add the about 12,000 
warheads that the Soviets already quite le
gally will retain to these about 3,000 also 
equally legal, excluded strategic reserve 
force warheads, the Soviets will have at least 
about 15,000 totally legal warheads. 

Thus the Soviets can quite legally have 
over about a total of 15,000 nuclear warheads 
under START. 

(4) The Soviets thus can legally have well 
over twice as many warheads under START 
as START ostensibly allows. 

Therefore under START, the Soviets can 
legally more than double the 6,000 warheads 
they are ostensibly allowed under START, to 
give them at least over 15,300 warheads, 
without even cheating or maintaining covert 
forces, merely due to multiple U.S. conces
sions allowing the Soviets significant advan
tages in missile and bomber and warhead 
counting rules, and allowing a significant 
uncounted strategic reserve force of missiles 
and bombers. 

These U.S. START counting rule conces
sions have thus allowed the Soviets to le
gally exclude a large force of extra, bonus 
warheads or strategic reserve reload/refire 
missiles and bombers carrying at least about 
9,000 warheads. 

Thus with allowed total of about 15,300 
warheads, the Soviets can thereby legally 
have over twice their legal allocation. 

(5) This means that the Soviets also can 
have over twice as many warheads under 
START as the U.S. can have under START, 
which means ST ART clearly codifies un
equal levels of forces. 

START thus clearly entails unequal levels 
of forces between the United States and the 
Soviet Union. 

Under START, the Soviets can thus have 
more than 15,300 totally legal nuclear war
heads, in two categories-uncounted extra, 
" nondeployed, " bonus warheads, and also un
counted strategic reserve force covert war
heads. But under START, the United States 
can have only at most 6,000 warheads. 

Moreover, due to U.S. strategic program 
decisions already made, resulting in U.S. 
unilateral strategic disarmament, the U.S. 
actually plans to have only about 4,700 war
heads under START, and we appear to be 
complying with START even now, as if 
START were fully in force already. The Sovi
ets clearly already know that the U.S. is en
gaged in unilateral disarmament. 

Thus START explicitly codifies over a 3 to 
1 numerical advantage in the key strategic 
measure-number of warheads-for the Sovi
ets-in clear violation of the Jackson 
Amendment to SALT I. 

But the SALT I Jackson Amendment le
gally requires equal levels of U.S. and Soviet 
strategic forces under START. 

A. U.S. unilateral nuclear disarmament 
As noted, the U.S. is behaving as if a 

START Treaty were already ratified and 
fully in force. We are planning to conform 
our strategic force structure strictly even 
now to START, as if START was already 
signed, given advice and consent for Presi
dential ratification by two thirds of the Sen
ate, and already ratified by the President 
and entered into force. This is clearly U.S. 
unilateral disarmament. 

In contrast, the Soviets are continuing 
their relentless strategic force buildup well 
beyond START limits. As President Bush 
stated in September, 1989, the Soviet Union 
is modernizing its strategic forces "at a furi
ous pace." 

The Soviets are producing annually hun
dreds of: 3 new types of ICBMs; 3 new types 
of intercontinental bombers; 2 new types of 
strategic ballistic missile submarines; and 3 
new types of SLBMs. 

Moreover, the Soviets are developing fol
low-ons to all of these systems, some of 
which are about to be flight-tested for the 
first time soon. 

The magnitude of U.S. unilateral disar
mament, compared to the existing Soviet 
strategic superiority and to the continuing 
superior Soviet strategic buildup, is as fol
lows: 

(1 ) The U.S . is accelerating the unilateral 
dismantling of at least 75 Minuteman II 
ICBMs, while in contrast, the Soviets are ac
celerating the deployment annually of sev
eral hundreds of three new types of ICBMs. 
According to recently declassified data from 
the DIA, since Gorbachev came to power, the 
Soviets have produced 715 ICBMs, compared 
to only 68 ICBMs for the U.S.; 

(2) The U.S. is continuing and accelerating 
the unilateral dismantling of 11 Poseidon 
ballistic missile submarines carrying 176 Po
seidon C-3 SLBMs, while in contrast, the So
viets are converting most of their com
parable Yankee Class ballistic missile sub
marines into cruise missile submarines with 
an equal or even greater threat value than 
the original ballistic missile submarines; 

(3) The U.S. is unilaterally closing down 
the production line for the vital MX ICBM, 
the only existing ICBM production line in 
the Free World, while in contrast, the Sovi
ets are mass producing several hundreds of 
three types of new ICBMs each year at three 
active ICBM production lines; 

(4) The U.S. is unilaterally "moth-balling" 
and deferring indefinitely the development 
and deployment of the MX ICBM in the rail
garrison mode, as well as cancelling the de-

velopment and eventual deployment of the 
road mobile Midgetman small ICBM, while 
in contrast, the Soviets are deploying up to 
600 or more launchers of two new types of 
mobile ICBMs, and are developing and are 
about to flight-test even newer follow-ons to 
their SS-24, SS-25, SS-26 ICBMs, and also to 
their SS-N-20 SLBM; 

(5) The U.S. is continuing the unilateral 
dismantling of many B-52 bombers, while the 
Soviets have three open production lines for 
producing hundreds of the intercontinental 
Backfire, Bear H, and Blackjack bombers. 
For example, in the period 1989-1990, the So
viets produced 140 intercontinental bombers, 
while the U.S. produced only 1 interconti
nental bomber, according to recently declas
sified data from the DIA. During the entire 
period of Gorbachev's 1985 to 1990 rule, the 
Soviets have produced a total of 450 inter
continental bombers, compared to only 104 
for the U.S. 

(6) In sum, the Soviets are producing 15 
strategic systems for deployment, while in 
contrast, the U.S. is producing only one stra
tegic system for deployment-the Trident 
submarine and the Trident II SLBM. But 
even the U.S. Trident II SLBMs are being 
equipped with a smaller number of warheads 
than they were designed to carry, and they 
are being equipped with older, Trident I war
heads. Indeed, in the area of SLBMs, during 
the entire period of Gorbachev's 1985-1991 
rule, the Soviets have produced well over 490 
SLBMs, compared to only 205 for the U.S. 

Thus the U.S. is behaving as if START was 
already in effect, while as usual, the Soviets 
are continuing their relentless, " break out" 
strategic buildup well beyond projected 
ST ART levels in order to increase their stra
tegic superiority. 

Moreover, the United States is currently 
unable to produce any new nuclear materials 
or any new nuclear warheads, whatsoever, 
while in contrast, the Soviets have over a 
dozen active nuclear reactors producing a 
great amount of new nuclear material for 
new Soviet nuclear warheads. 

The dire fact that our new Trident II 
SLBMs are being equipped with older Tri
dent I warheads stems from the total U.S. in
ability to fabricate any new nuclear war
heads whatsoever. 

In sum, under ST ART the Soviets never
theless can legally maintain more than 
twice as many warheads as are allowed the 
U.S. 

This makes a mockery of the ostensible 
START reductions of 30 to 50 percent, down 
to only 6,000 warheads allowed on each side, 
because the Soviets can legally more than 
double the legal limit of 6,000 warheads, to 
over 15,000 warheads, while the U.S. plans to 
have only 4,700 warheads at most. 

(6) In addition the Soviets are allowed sig
nificant covert forces capabilities above 
their doubling of their allowed START level. 

In addition to the Soviets' legal allowance 
for over 9,000 extra, legal, bonus, and also 
strategic reserve force warheads , the Soviets 
have in addition been allowed under START 
to maintain their capability to covertly and 
illegally keep almost two thousand more 
Strategic Nuclear Delivery Vehicles (SNDVs) 
carrying several thousand warheads totally 
outside of START levels. 

For example, the Soviets can covertly 
keep: 

Their already-illegal 200 covert SS-16 mo
bile SLBM launchers and missiles; 

Several hundred SLBM launchers with 
thousands of multiple warheads at test 
ranges, which are known to have operational 
capability in a crisis, but which are un
counted in START; 
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Thousands of several generations of older 

SLBMs and SLBMs which have been replaced 
by retrofits of newer missiles and are cov
ertly stored; 

About 500 intercontinental Backfire bomb
ers, and over 100 older Bear and older 
variants of intercontinental bombers, and 
the several thousand more warheads carried 
on these covert Strategic Nuclear Delivery 
Vehicles, which are completely excluded 
from START constraints. 
A. Confirmation of over 1,000 covert INF missiles 

The history of Soviet deception and con
firmed cheating in arms control treaties sug
gests that the Soviets intend to maintain 
significant illegal, covert START forces. 

Moreover, U.S. Intelligence reportedly has 
strong evidence which confirms that the So
viets have covertly retained many hundreds 
of illegal, stockpiled missiles banned by the 
INF Treaty: 

At least 300, to over 600, covert SS-20s; 
Many covert SS-12s; At least several thou
sand covert, stock-piled SS-4s; A few covert 
SS-5s; About 200 to 300 covert SS-CX-4s; And 
finally, at least 72 to over 120 covert SS-23s; 
all of which constitute well over a thousand 
covert INF missiles banned by the INF Trea
ty, which the Soviets never declared, as re
quired by the INF Treaty. 

Thus, taking reasonable estimates for So
viet covert INF forces , the Soviets probably 
have covertly retained as many as well over 
1,000 covert INF missiles. If the many thou
sands more SS-4s known to have been pro
duced are assumed to still exit, then under a 
worst case estimate the total of covert So
viet INF forces could extend into the several 
thousands. 

The Soviets will probably likewise fail to 
declare hundreds or even thousands of 
START missiles, as they did in INF. 

(7) The Soviets will thus actually be able 
to maintain several thousand covert force 
warheads above their already more than dou
ble ST ART level. 

The Soviets have therefore also succeeded 
in gaining U.S. START concessions explic
itly allowing these many covert Soviet Stra
tegic Nuclear Delivery Vehicles and their 
several thousand more warheads, all to be 
covertly excluded from START constraints. 

Moreover, in light of the confirmed fact 
that we know that the Soviets retained sig
nificant illegal covert missile forces under 
the INF Treaty, the Soviets will almost cer
tainly exploit their capability to maintain 
these excluded intercontinental strategic 
forces as covert ST ART forces, thus allowing 
the Soviets enormous options to maintain 
significant numbers of covert ST ART forces 
of launchers and warheads. 

Including these estimated covert forces 
numbering at least over 3,000 warheads on 
top of their legal 15,300 warheads, the Soviets 
will have at least about 18,300 warheads, 
compared to a grand total of only about 4,700 
warheads under START for the U.S. 

(8) START will more than double the exist
ing Soviet first strike advantage. 

The grossly asymmetrical force structures 
resulting from the mostly unilateral U.S. 
strategic force cutbacks in the proposed 
START Treaty, such as the Soviet capability 
to legally maintain over 15,300 extra war
heads, plus at least about 3,000 more that are 
covert, when combined with the unequal 
U.S./Soviet targeting requirements, will thus 
make it much easier for the Soviets to strike 
the U.S. first with nuclear weapons against 
American missile, bomber, and submarine 
bases. 

Thus in sum, START will make it much 
more easy for the Soviet Union to hit the 

U.S. first, because START will not even 
count or reduce existing Soviet quantitative 
strategic advantages, or constrain the sig
nificant Soviet modernization of several 
kinds of missiles, bombers, and nuclear first 
strike weapons that the Soviets possess and 
the U.S. does not. 

The open press recently published many 
quotations from a classified 1988 CIA memo 
on the Soviet SS-18 Mod 5---the SS-26. 

This 1988 CIA memo reportedly stated: 
"The Soviets have been able to achieve two 

important objectives in START. First, they 
can accept a provision which reduces the 
number of heavy missiles by 50 percent and 
hopefully obtain a major U.S. concession in 
return. Second, with the larger SS-18 Mod 5 
Re-entry Vehicle, they can still maintain the 
capability to destroy all U.S. silo-based 
ICBMs with the SS-18. The Soviets probably 
agreed to the U.S. 50 percent reduction pro
posal only after assuring themselves that 
this capability could be maintained. " 

For example, under START, the Soviets 
could easily have many more than 15,000 
warheads available for a first strike, in order 
to attack only about 1,500 existing U.S. stra
tegic targets, thereby giving the Soviets 
over a 15 to 1 strategic first strike advan
tage. This Soviet advantag·e more than dou
bles the already existing, pre-START Soviet 
6 to 1 first strike advantage. 

Moreover, even with only half the number 
of SS-18/SS-26s, 154 allowed under START, 
the Soviets will still have about the same 
first strike capability that they had with the 
full 308 launchers of the SS-18/SS-26 class. 

To re-emphasize, even with START's os
tensible halving of the SS-18 force from 308 
to 154 SS-26 launchers, the Soviets will still 
have about the same first strike capability 
as they had with 308 SS-18s. This is due to 
the SS-26's much increased throw-weight, 
accuracy, and warhead carrying capacity. 

If the Soviets were to deploy 20 warheads 
on each of their allowed 154 SS- 26 ICBMs, 
then only 154 SS-26s would give the Soviets 
more accuracy, and more effective first 
strike capability, and the same number of 
warheads, as the already-existing 308 SS-18s 
force with 10 allowed warheads each, aimed 
at fewer U.S. hard targets. 

(9) START will also allow further Soviet 
Modernization of their forces to even further 
enhance their first strike advantage. 

But due to even additional major U.S. con
cessions, under START the Soviets will be 
allowed to significantly modernize all of 
their strategic missile and bomber forces, 
and the U.S. will effectively be denied these 
same qualitative modernization options. 

For example, the Soviets are reportedly al
ready developing and even testing so-called 
" follow-on" missile variants to their SS-24, 
SS-25, and even SS-26 ICBMs, ·and also to 
their SS-N-20 SLBM. 

There are indications that these four new 
missiles will soon be flight-tested this year 
and next, and that they will be quickly de
ployed, with or without START. These four 
new missiles will surely have even heavier 
throw-weight than their predecessors, and 
they will be able to carry even more extra, 
bonus warheads, especially if the U.S. con
cedes to recent Soviet proposals on " down
loading" counting rules and new type missile 
definitions. 

For example, the Soviet SS-25 follow-on 
will probably be deployed with 3 covert 
MIRV warheads, but START will count it 
with only 1 warhead. This deployment alone 
could give the Soviets almost 1,000 more cov
ert warheads. In addition, the Soviets may 
deploy more than the 14 warheads that are 

already probably on each SS-18. If the Sovi
ets deployed 20 warheads on each of their 154 
SS-18-class ICBM launchers, credited with 
only 10 warheads each, the Soviets could 
have 1,540 more covert warheads even than 
listed above. 

These further U.S. force structure conces
sions will greatly enhance already existing 
Soviet strategic advantages and first strike 
capabilities. 

(10) Finally, START will not be effectively 
verifiable, and U.S. Intelligence knows that 
the Soviets have cheated and will continue 
to cheat. 

Even with augmented U.S. National Tech
nical Means of START monitoring and ver
ification capabilities, and even with exten
sive U.S. on-site inspections and other so
called "co-operative verification measures" 
under a proposed START Treaty, START 
will still not be effectively verifiable. 

The START verification regime is full of 
loopholes inserted deliberately by the Sovi
ets, in order to simplify their deception and 
cheating. 
A. Monitoring Soviet mobile missile production: 

not enough perimeter-portal continuous mon
itoring (PPCM) 
The Soviets have already deployed over 400 

solid propellant mobile ICBM's both SS-25 
road-mobile ICBM's and SS-234 rail-mobile 
ICBMs. 

Thus continuous on-site monitoring of the 
portals and perimeters of all of the many So
viet production facilities for the first stage 
solid rocket motors for these two mobile 
ICBMs are crucial to monitoring START. 

And in addition there are several Soviet 
solid propellant SLBMs-the SS- N- 23 and 
SS-N-20-which are also being massed pro
duced at several first stage solid rocket 
motor production facilities. 

But START will entail many problems in 
monitoring the production of these missiles 
proposed to be constrained by START limits. 

For example, as currently agreed, START 
will only allow two " perimeter-portal con
tinuous monitoring" systems to verify So
viet solid propellant missile final assembly. 
And as a further problem, these two mon
itoring facilities will definitely not be able 
to verify the many Soviet first stage solid 
rocket mobile missile production facilities 
inside the Soviet Union used to produce 
these 4 Soviet mobile, solid propellant mis
siles. 

Yet first stage solid rocket motors for mo
bile ICBMs are the unit of account in 
START. 

Indeed, the two allowed solid rocket final 
assembly monitoring systems will be totally 
inadequate to monitor Soviet START mis
sile production, because they will only mon
itor two missile final assembly facilities , 
rather than the several first stage solid rock
et motor production facilities which actually 
produce the SS-N-20, SS-N- 23, SS-24, and 
SS-25 solid propellant mobile missiles and 
their stages which are allowed and counted 
under START. 

Moreover, the Soviets can accomplish mis
sile final assembly anywhere, such as at the 
test ranges, so it will not do us much good go 
monitor the two allowed final assembly fa
cilities. 

In addition, under START the U.S. may 
not be able to weigh and measure Soviet mis
siles and their stages. This failure could be a 
serious U.S. monitoring shortcoming in 
START. And under START, the Soviets will 
probably be able to continue the full 
encryption of all their electronic telemetry 
signals for missile tests. 

B. Soviet negotiating deception in ST ART 
The already confirmed history of Soviet 

deception and cheating on all existing arms 
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control treaties, including Soviet " fraud in 
the inducement" in negotiating SALT I, 
SALT II, "bad faith" in the negotiation of 
the recent Intermediate-range Nuclear 
Forces Treaty, and Soviet falsification of 
data in the proposed Conventional Forces in 
Europe Treaty and the possible START Trea
ty, and other serious confirmed Soviet cheat
ing on SALT I-II and the ABM Treaty, the 
INF Treaty, and the proposed CFE Treaty, 
altogether suggest that the Soviets will per
sist in cheating on START, and that the U.S. 
will continue to have great difficulty in de
tecting Soviet deception and cheating under 
START. 

According to press reports, in their Octo
ber, 1990 START data exchange the Soviets 
claimed that they had zero new ballistic mis
sile submarines under construction. But U.S. 
NTMs have reportedly detected components 
for four new Soviet ballistic missile sub
marines under construction. 

Moreover, also in November, the Soviets 
reneged on their long-agreed warhead count
ing rule for their SS-N-18 SLBM. Thus the 
Soviets have clearly engaged in data fal
sification and negotiating deception in 
START, just as they did in all previous arms 
control negotiations and treaties. 

Here is a description of each of the seven 
serious cases of reported Soviet negotiating 
deception in ST ART: 

1. The Soviets falsely claimed that each of 
their SS-18/SS- 26 class of ICBMs carried only 
10 warheads, when in fact U.S. Intelligence 
knows that each ICBM of this class has the 
capability to carry at least 14 warheads; 

2. The Soviets falsely claimed that each of 
their SS-N- 23 SLBMs carried only 4 war
heads, when in fact U.S. Intelligence knows 
that each such SLBM has the capability to 
carry 10 warheads; 

3. The Soviet falsely claimed that each of 
their SS-N-18 SLBMs carried only 3 war
heads, when in fact U.S. Intelligence knows 
that each such SLBM has the capability to 
carry 7 warheads; 

4. The Soviets falsely claimed that they 
did not have any SLBM submarines under 
construction, when in fact, reportedly ac
cording to U.S. Intelligence National Tech
nical Means of monitoring, they had at least 
4 ballistic missile submarines under con
struction; 

S. For years in the START negotiations, 
the Soviets claimed that they could not de
clare the launch-weights and the throw
weights of their individual strategic missile 
types, because these declarations would 
prove that they had systematically devel
oped, tested, and deployed several missiles in 
violation of SALT II constraints, and the 
U.S. acquiesced in this Soviet refusal ; 

6. The Soviets claimed that their new type 
missile, the super-extra-heavy SS-26 ICBM, 
was only a legal modification of their old 
type SS-18 extra-heavy missile under SALT 
II, when in fact the SS- 26 was developed, 
tested, and deployed in violation of SALT II 
constraints. The Soviets also falsely claimed 
that their SS-26 was fully legal under SALT 
II, when in fact it was not, and the Soviets 
are deceptively trying to " grandfather" 
their illegal SS-26 under START. 

7. Then-Soviet Foreign Minister 
Shevardnadze claimed in July, 1990, that the 
Soviets would stop their deployment of rail
mobile SS-24 ICBM launchers at 36, but U.S. 
Intelligence has reportedly just detected the 
deployment of a new train carrying 3 more 
SS-24 rail-mobile launchers above the de
clared level of 36, and according to press re
ports, the Soviets have also recently de
ployed 18 additional SS-24 rail-mobile 

" training" launchers which are indistin
guishable from regular SS-24 rail-mobile 
launchers. Thus instead of having only the 36 
SS-24 rail-mobile launchers that the Soviets 
pledged that they would have, the Soviets 
now have at least S7 such launchers. 

And very significantly, all have a refire ca
pability, doubling the force . 

Finally, there is further evidence, at least 
an eighth case, of Soviet negotiating decep
tion in START. 

C. Further Soviet ST ART deception 
The Soviets tried to exploit the " end

game" START negotiations over the defini
tion of new type missiles to their advantage, 
by allowing all their new type options under 
development, and to allow the further 
" down-loading" of all their " new type" mis
siles, in order to maximize their options to 
have new heavier missiles, which will also be 
counted as carrying many fewer warheads 
than they are capable of carrying. 

Indeed, it is clear that the Soviets have en
gaged in " fraud in the inducement"-data 
base deception-in negotiating all existing 
arms control treaties. In particular the So
viet-supplied data bases in SALT I, SALT II, 
MBFR, INF, CFE, and now START, have all 
had significant fraudulent and deceptive ele
ments. 

D . The details of the SS-26 deception case 
The Soviet new-type, super-extra-heavy 

SS-26 ICBM should be regarded as an impor
tant violation of the Soviet political com
mitment to abide by SALT IL Moreover, 
through negotiating deception in START. 
the Soviets have succeeded in convincing 
U.S. negotiators that this missile is merely 
the fifth "modification" of the old type So
viet SS-18 ICBM, and therefore the " SS-18 
Mod .5" is "grandfathered" under START as 
merely a completely legal old type ICBM. 
But in reality, the Soviet SS-26 is a missile 
which violated SALT II in several ways, is 
legalized under START through Soviet nego
tiating deception, and which poses about 
twice the first strike threat as the old SS-18 
class ICBMs. 

In 1987, the Commander of the Soviet Stra
tegic Rocket Forces state in an interview 
with Pravda that the Soviet SS-18 Mod S (or 
the SS-26, as it should properly be called) 
ICBM was developed and tested in accord
ance with SALT II limits. The Soviets still 
consistently claim that they have always 
been in full compliance with SALT II. 

But this Soviet statement and frequent 
claims are another example of a Soviet total 
lie. 

These Soviet false statements and claims 
constitute another clear example of Soviet 
START negotiating deception. 

In the 1988 CIA memo recently revealed in 
the press, CIA's top analysts reportedly stat
ed that the characteristics of the SS-18 Mod 
S (SS-26) " differ from the characteristics of 
the SS-18 Mod 4 in some important ways. " 
The CIA memo reportedly went on to say 
that the SS-18 Mod S's (SS-26's) throw
weight increased by " 10 to 20 percent above 
the operational throw-weight of the SS-18 
Mod 4. " The memo reportedly concluded that 
" we are highly confident that the SS-18 Mod 
S's [SS-26's] throw-weight has increased." 

The most important difference between the 
SS-18 Mod 4 and the SS-18 Mod S (SS-26) is 
the fact that the SS-18 Mod s (SS-26) has 
much heavier throw-weight than the SS-18 
Mod 4. Moreover, as we shall see, this 10 to 
20 percent increase in throw-weight makes 
the SS-26 a third " new type" ICBM, under 
SALT II's definition. 

The 1988 CIA memo reportedly concluded 
that: 

"Under the terms of the unratified SALT 
II Treaty, the Soviets were prohibited from 
any increases in the launch-weight or throw
weight of the SS-18 Mod 4. It is apparent 
that they planned to flight-test the SS-18 
Mod S with a throw-weight in excess of SALT 
II limits before the U.S. formally announced 
it would abandon the SALT II Treaty in 
May, 1986." 

This is a clear CIA conclusion that the SS-
26 was developed and tested in violation of 
SALT II. 

In fact, the SS-26 was first flight-tested in 
March, 1986, while the Soviets were still po
litically committed to observe SALT II. 

Moreover, besides being super-extra-heavy 
in throw-weight, there is a second reason 
that the SS-26 should be classed as a new 
type ICBM. The SALT II definition of a " new 
type ICBM" is any missile with more than a 
S percent increase in throw-weight. The SS-
18 Mod S should have been classed as a new 
type, super-extra-heavy ICBM and des
ignated the SS-26, because of CIA's assess
ment that its throw-weight was 10 to 20 per
cent greater than that of the SS-18 Mod 4. 

This heavier throw-weight, of which the 
CIA is highly confident, thus has two impor
tant implications: 

(1) Because CIA states that the SS-18 Mod 
S/SS-26 was first flight-tested in March, 1986, 
while the U.S. and the Soviet Union still 
maintained their political commitment to 
abide by SALT II, its heavier throw-weight 
means that the Soviet SS-18 Mod S is a mis
sile which was developed and tested in viola
tion of the 1979-1986 Soviet legal and then po
litical commitment to observe the limits of 
the unratified SALT II Treaty; 

(2) and, the SS-18 Mod S's heavier throw
weight means that this missile should have 
been designated the SS-26 as a new type 
ICBM in terms of both SALT II and START, 
because the SS-26 exceeds both the SALT II 
limit on increased throw-weight for heavy 
ICBMs, and also the SALT II definition of a 
new type ICBM. 

To re-emphasize, the 1988 CIA memo stated 
that CIA was "highly confident that the SS-
18 Mod 5's throw-weight has increased" over 
the throw-weight of the older SS-18 Mod 4 by 
" 10 to 20 percent." 

This clearly means that the SS-18 Mod S 
(SS-26) is a SALT II violation, and a new 
type ICBM in terms of SALT II and START, 
which should carry the designator of SS-26. 

Thus the Soviets lied again-the top CIA 
analysts believe that the Soviet SS-18 Mod S 
was developed and tested in violation of 
SALT II as an illegal third new type ICBM, 
and also as an illegal new heavier ICBM, de
spite Soviet claims to the contrary. And as a 
third new type, super-extra-heavy ICBM, the 
SS-26 should be treated as such in the 
START negotiations. 

In sum, according to the CIA's own 1988 
memo, the SS-18 Mod S should really be des
ignated the SS-26, and should be regarded as 
a missile developed and tested in violation of 
SALT II, and as such also as a super-extra
hea vy ICBM and a new type ICBM in terms 
of the START negotiations. But instead, as a 
result of Soviet START negotiating decep
tion, the SS- 26 is classed merely as the SS-
18 Mod S, and is therefore "grandfathered" as 
a completely legal old or existing type of 
ICBM under START. 
E. The details of the case of the U.S. acquies

cence in Soviet refusal to reveal their missile 
throw-weights 
In addition to the SS-26 case of Soviet 

ST ART deception, there is the further case 
of the Soviet refusal to reveal their ballistic 
missile throw-weights, for fear of confessing 
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to their serious violations of SALT I and 
SALT II. 

The Soviets have consistently refused to 
reveal to the U.S. the specific throw-weights 
of each of their ballistic missiles in the 
START negotiations, in regard to discus
sions of limitations on new missile throw
weights. 

The U.S. has accepted this Soviet refusal 
to reveal each specific missile's throw
weight, because we have conceded that all we 
need for negotiating the presumed 50 percent 
reduction in aggregate ballistic missile 
throw-weight is the Soviet aggregate ballis
tic missile throw-weight, in order to have a 
baseline from which to calculate the 50 per
cent reduction. 

Until this recent U.S. concession to accept 
only a Soviet aggregate throw-weight, one 
element of the U.S. approach to throw
weight limits was for each side to declare the 
throw-weight of each of its existing ballistic 
missiles. 

But on March 1, 1990, Soviet Deputy 
START negotiator, Ambassador Masterkov, 
was asked why the Soviets were reluctant to 
exchange throw-weight values for specific 
missiles. 

Ambassador Masterkov reportedly stated 
that: "The Soviets feared that if they re
vealed their specific throw-weight values for 
each of their missiles, these revelations 
might be used by the U.S. to raise SALT II 
compliance concerns." 

It is extremely important to note that this 
Soviet admission is tantamount to a Soviet 
admission that the throw-weights of many of 
their existing missiles violated SALT II. 

The Soviets evidently feared revealing the 
throw-weights of their SS-24 extra ICBM and 
their super-extra-heavy SS-26 ICBM. As 
noted, U.S. Intelligence believes that the 
launch-weight of the SS-24 clearly violates 
SALT II, and that both of these missiles 
have throw-weights that violate SALT II. 
And in addition, if the Soviets revealed the 
true throw-weight of their SS-19 heavy 
ICBM, it would clearly be greater than the 
SS-19 throw-weight that the U.S. attributed 
to the Soviet SS-19 in the SALT II negotia
tions, which was regarded by the U.S. as 
marking the boundary between light and 
heavy missiles. 

In response to this Soviet reluctance to re
veal the truth about Soviet deception and 
cheating in SALT II during the START nego
tiations, U.S. START negotiators stated that 
the U.S. no longer made formal compliance 
judgments with regard to SALT II, and that 
we regarded SALT II as a closed chapter. The 
U.S. also said that it was looking forward, 
not backward toward SALT II, and that the 
U.S. was not interested " in engaging in a 
major debate over the accuracy of specific 
Soviet throw-weight values." This was a sig
nificant U.S. concession-in effect the U.S. 
negotiators stated that they were not inter
ested in finding out whether the Soviets 
were going to admit that they had cheated 
on SALT I and SALT II. 

Instead, U.S. negotiators stated that the 
U.S. approach was a " pragmatic" one-that 
the U.S. was willing to let the Soviets mis
lead and deceive the U.S. once again. 

U.S. negotiators stated that they remem
bered the December, 1987, Washington Sum
mit, at which time the Soviets declared a 
value of only 44 warheads to be attributed to 
the Soviet SS-N-23 SLBM. But U.S. Intel
ligence even then had clearcut evidence that 
the Soviet SS-N-23 instead carried 10 war
heads. 

The U.S. negotiators then stated that 
while this Soviet declaration of only 4 war-

heads for the Soviet SS-N-23 had surprised 
the U.S., the U.S. had nevertheless accepted 
this Soviet deception. 

The U.S. negotiators further stated that in 
the case of the Soviet reluctance to provide 
their specific missile throw-weights, the U.S. 
would display the same attitude as had been 
shown regarding the Soviet SS-N-23 warhead 
number deception. 

In other words, the U.S. negotiators told 
the Soviets to go ahead and lie again to us 
on their specific missile throw-weights, as 
the Soviets had already done regarding their 
SS-N-23 SLBM warhead number, and the 
U.S. would again believe the Soviet lies like 
we had done regarding their SS-N-23 SLBM 
warhead loading. 
F. Difficulties in monitoring Soviet mobile ICBM 

deployment 
There are several other serious ST ART 

verification issues, especially those involv
ing the monitoring of Soviet mobile ICBMs. 

In particular, given the confirmed facts 
that: 

-Soviet mobile ICBMs constitute about 22 
per cent of the Soviet legal allowance for 
Strategic Nuclear Delivery Vehicles under a 
possible START Treaty; 

These mobile ICBMs carry about 13 per 
cent of the Soviet legal allowance for nu
clear warheads under ST ART; 

The SS-25 road-mobile ICBMs are carried 
on truck launchers that are almost identical 
to the Soviet-supplied SCUD mobile truck 
launchers that were deployed in Iraq and 
that were so extremely difficult for the U.S. 
to detect even in the open desert during op
eration Desert Shield/Desert Storm, using 
both satellite and aerial reconnaissance; 

And General Schwarzkopf compared the 
task of finding Iraqi mobile SCUD missiles 
to " looking for a needle in a haystack." 

It is therefore clear that the U.S. will not 
be able to effectively monitor and verify So
viet road-mobile ICBM deployment under 
START using only satellite reconnaissance. 

Moreover, it is also a fact that the Soviet 
SS-24 rail-mobile ICBM is deployed in decep
tive rail trains made to appear identical to 
normal Soviet civilian trains. 

As a result of this confirmed Soviet SS-24 
rail-mobile ICBM deception, the U.S. Intel
ligence community has reportedly concluded 
in a formal written assessment, that it will 
be totally impossible to effectively monitor 
and verify Soviet SS-24 rail-mobile ICBM de
ployment under START. 

This will be especially true if 125 "non-de
ployed" SS-24 missiles are allowed, and also 
if there is no " Perimeter-Portal Continuous 
Monitoring" of SS-24 first stage solid rocket 
motor production facilities. 

Finally, we should realize that the pro
posed START mobile missile monitoring 
areas in the USSR are several times larger 
than the SCUD monitoring areas in Iraq 
(which were already about the size of several 
large U.S. states), and instead of being large
ly open desert, the Soviet mobile missile de
ployment areas are mostly forest, where 
camouflage and concealment is much easier. 

There are also many more monitoring and 
verification problems with START, which 
will emerge as more details about START 
become known. These monitoring problems 
include such thorny issues as telemetry 
encryption and data denial , monitoring ~f 
"down-loading," and monitoring of defim
tions of new type missiles and bombers. 

Conclusion 
In sum, there are at least ten serious de

fects in the draft, proposed START Treaty. 
But even these ten " fatal flaws" in START 

are only the " tip of the iceberg" of the prob
lems with the START Treaty. Many more 
defects and flaws will emerge as more details 
about the proposed, 280 page , draft START 
Treaty become known. 

IV. START WILL BE MORE DESTABILIZING 
THAN SALTII 

Most seriously, the currently envisioned 
draft START Treaty will clearly further en
hance the Soviet first-strike capability. 

A proposed START Treaty will thus fur
ther erode the survivability of the U.S. retal
iatory deterrent capability. 

Indeed, by allowing a further increase in 
the already overwhelming Soviet first strike 
capability, a proposed START Treaty seems 
to be worse and more destabilizing than the 
SALT II Treaty, which the United States 
Senate refused to give its advice and consent 
for the President to ratify. 

President Bush should be urged to correct 
these 10 serious START defects before he 
ever signs a proposed START Treaty. 

REPORT ON SOVIET BALLISTIC MISSILE TESTS 
NEAR HA WAH AS REQUIRED UNDER SECTION 
1201 OF THE FY '88-89 STATE DEPARTMENT 
AUTHORIZATION BILL 
DESCRIPTION OF EVENTS RELATED TO SOVIET 

FLIGHT TESTS 
On September 26, 1987 1 the Soviet Union 

notified the US Embassy in Moscow that the 
Soviet Union intended to conduct missile 
launches between September 29 and October 
8, 1987. In addition , the Soviets provided co
ordinates of two impact areas in the north
ern Pacific Ocean: a circular area (referred 
to below as the "southern impact area"), 
which was 60 nm in radius and located about 
350 nm southwest of Honolulu; and a large 
trapezoidal area (referred to below as the 
"northern impact area") , whose southern 
limit was located about 600 nm northwest of 
Honolulu (see attached map). The Soviet 
news agency TASS announced the upcoming 
tests on September 27. 

On the day of the Soviet notification to 
Embassy Moscow-Saturday, September 26-
the Embassy cabled the notification to the 
Department of State and other routine ad
dresses for such notifications. US officials 
identified the proximity of the impact area 
to Hawaii and prepared a formal protest to 
the Soviet representative in Washington. On 
Wednesday, September 30 the Soviets were 
called in to the State Department to receive 
the protest. 

On September 29, at approximately 7:00 
p.m., the Soviet Union launched an SS-18-
class ICBM from the Tyuratam missile test 
complex. The test was a failure. The Soviets 
launched a second SS-18-class ICBM at ap
proximately 9:00 p.m. on September 30. This 
test appears to have been successful, with 
several RVs landing in the northern impact 
area. No RVs or missile debris from the Sep
tember 29 or September 30 tests landed in the 
southern impact area. Shortly after the Sep
tember 30 test, the Soviet Union announced 
that this series of tests was complete. 

The announced impact points for the Sep
tember 29-0ctober 8 tests, and the 
prepositioning of Soviet auxilia~y shi~s 
(used for test monitoring purposes) m the vi
cinity of both the northern and southern im
pact areas, indicates that the Soviets ~ere 
prepared to have their re-entry ve~1c~es 
(RVs) pass in unprecedented close prox1m1ty 
to major populated islands of the Hawaiian 
chain, an unnecessary and provocative act. 

i All dates are referenced as Eastern Daylight 
Time. 
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In addition, since failures can and do occur 
during Soviet missile tests, a Soviet attempt 
to target RVs in the southern impact area 
would have carried the inherent risk that a 
deviation in the missile's trajectory or other 
technical problems could have resulted in 
RVs landing much less than 350 nm from, or 
perhaps on, sovereign US territory. 

During both the September 29 and Septem
ber 30 tests, Soviet naval craft illuminated 
US military aircraft operating in inter
national airspace with what we believe to be 
lasers. On September 29 a US Air Force air
craft, which was observing Soviet activities 
related to the missile tests in the northern 
impact area, reported seeing a bright light 
from an undetermined source near the Soviet 
Navy's experimental auxiliary ship 
"Chukotka." The light disturbed the copi
lot's vision for ten minutes. On the following 
day, a US Navy aircraft was illuminated by 
an intense light from the "Chukotka." 

The potentially hazardous use by the Sovi
ets of directed-energy devices against US 
personnel raises serious concerns. It should 
be noted that, prior to the occurrences relat
ed to the Soviet missile tests, there had been 
worrisome incidents involving probable So
viet use of lasers against military uni ts of 
the US and other Western nations. 

US DEMARCHES AND SOVIET RESPONSES 
After interested agencies reviewed the 

facts, the highest ranking Soviet diplomat 
present in Washington was called in to re
ceive a demarche protesting the Soviet tests. 
The demarche was presented by the Director 
of the Office of Soviet Union Affairs to the 
Deputy Chief of Mission of the Soviet Em
bassy at about 4 p.m. 

By early morning on October 1 (roughly 
thirteen hours after the US protest and 8 
hours after the second ICBM test), Tass re
ported the completion of missile launches. 
The Soviet Foreign Ministry, in an October 6 
statement, claimed that the tests had posed 
no hazard to US territory and did not involve 
a trajectory that passed over the Hawaiian 
Islands. 

On the basis of conclusions reached from 
intelligence and the debriefing of the US air
crews, the State Department's Office of So
viet Union Affairs, on November 4, 1987, 
lodged a formal protest with the Soviet Em
bassy regarding the incidents in which di
rected energy devices were used to interfere 
with US reconnaissance aircraft. Both the 
Soviet missile tests and the potentially haz
ardous use of directed energy devices were 
also raised in high level meetings with the 
Soviets both before and during the Washing
ton Summit. 

PREVENTING FUTURE INCIDENTS 
Two agreements currently in force are rel

evant to the prenotification of ballistic mis
sile flight tests as a means of reducing pos
sible misinterpretation or misunderstanding. 
Under Article VI of the 1972 Agreeme.nt be
tween the Government of the United States 
of America and the Government of the Union 
of Soviet Socialist Republics on the Preven
tion of Incidents on and over the High Seas 
(INCSEA Agreement), the Parties are obli
gated to "provide through the established 
system of radio broadcasts of information 
and warning to mariners, not less than 3 to 
5 days in advance as a rule, notification of 
actions on the high seas which represent a 
danger to navigation or to aircraft in 
flight." 

In addition, under Article IV of the 1971 
Agreement on Measures to reduce the Risk 
of Outbreak of Nuclear War between the 
United States of America and the Union of 

Soviet Socialist Republics ("Accidents Meas
ures" Agreement), each Party is obligated 
"to notify the other Party in advance of any 
planned missile launches if such launches 
will extend beyond its national territory in 
the direction of the other Party." Al though 
the Soviets (as is their customary practice) 
did not specify the agreement under which 
the September 26 notification was given, the 
substance of the notification was consistent 
with either-or both-the INCSEA and "Ac
cidents Measures" Agreements. 

All states have the right to conduct mis
sile tests on the high seas in conformity with 
applicable international legal restrictions. 
At present, there are not specific treaty re
strictions on conducting missile tests in the 
direction, or within a specified distance, of 
foreign territory. Customary international 
law, however, would prohibit the flight of 
RVs or other objects through US airspace 
without prior consent. Thus, a missile 
launch and RV descent that involved the 
overflight of US territory into an impact 
area in close proximity to the state of Ha
waii could have raised issues in this regard. 
However, the Soviet tests of September 29 
and September 30 were conducted in compli
ance with international law and existing 
agreements. 

While we cannot state with certainty that 
the end of the Soviet series of tests on Octo
ber 1 was the result of US protests, or that 
such incidents could not occur in the future, 
we believe the series of high level US pro
tests, through both diplomatic and military 
channels, has clearly conveyed the serious
ness of the US position in this regard. 

SOVIET MISSILE IMP ACT AREAS 
Possible impact areas announced by the 

Soviet Union for the period between Septem
ber 29 and October 8 were described as: 

(1) The circumference of a circle with a ra
dius of 60 nautical miles, with a center hav
ing the coordinates of 18 degrees, 00 minutes 
north latitude and 163 degrees, 00 minutes 
west longitude; 

(2) A trapezoid with coordinates of 39 de
grees, 30 minutes north latitude and 173 de
grees, 00 minutes West longitude; 30 degrees, 
30 minutes north latitude and 165 degrees, 15 
minutes west longitude; 28 degrees, 15 min
utes north latitude and 170 degrees, 00 min
utes west longitude; 38 degrees, 30 minutes 
north latitude and 176 degrees, 00 minutes 
west longitude. 

SOVIET VIOLATIONS OF SALT I AND SALT II 
WITH TWO REA VY ICBMS ARE CONFIRMED 
BY NEW SOVIET-PROVIDED START DATA, 
BUT START WILL Now LEGALIZE THESE 
PREVIOUSLY ILLEGAL HEAVY MISSILES 
Throughout the 1969-1991 period of strate-

gic arms limitations and reduction negotia
tions between the United States and the 
former Soviet Union, the United States has 
tried to restrict Soviet heavy missiles. One 
of the most important objectives of the Unit
ed States has been to prohibit Soviet Inter
continental Ballistic Missiles-ICBMs
which were heavy, from replacing Soviet 
light ICBMs. The United States has also 
tried to prevent the Soviets from moderniz
ing their ICBMs by developing and deploying 
"new type" heavy ICBMs. Both of these key 
American objectives have aimed at prevent
ing the Soviet Union from increasing its 
heavy ICBM first strike threat. 

But the Soviets used negotiating deception 
and "fraud in the inducement" during Stra
tegic Arms Limitation Treaty I-SALT !
negotiations to deploy illegal heavy ICBMs 
to replace light ICBMs in violation of the 
SALT I agreements. The Soviets have also 

used negotiating deception and "fraud in the 
inducement" in SALT II in order to illegally 
develop and deploy a "new type" heavy 
ICBM. 

For a cumulative total of almost 20 years, 
in diplomatic channels the Soviets have 
falsely denied that two of their ICBMs were 
heavy, and were illegally replacing their 
light ICBMs in violation of SALT I and 
SALT II. 

Fortunately, now unclassified Soviet-pro
vided data in the recent START Treaty fi
nally confirms these past Soviet heavy ICBM 
deceptions and violations of SALT I and 
SALT II. Eleven cases of Soviet deception 
and violations related to this data are now 
confirmed. 

But unfortunately, START will fully legal
ize two previously illegal Soviet heavy 
ICBMs and several other previously illegal 
missiles. Thus Soviet deceptions and viola
tions on heavy ICBMs in SALT I and SALT 
II have finally triumphed · in the proposed 
SALT Treaty. 

SOVIET SALT I HEAVY ICBM DECEPTION AND 
VIOLATION 

In the SALT I Interim Agreement signed 
in May 1972, the Soviets agreed to a key pro
vision prohibiting heavy ICBMs from replac
ing light ICBMs. But there was no agreed 
definition of a heavy ICBM. 

Soon after signing SALT I, the Soviets 
began long-range flight testing and deploy
ment of a heavy ICBM-their SS-19-to re
place their light SS-11 ICBM. The Soviet 
heavy SS-19 thus defeated the object and 
purpose of SALT I. 

According to now declassified, but once ex
tremely sensitive communications intel
ligence intercepts, Soviet leader Brezhnev 
himself in May, 1972 secretly regarded their 
SS-19 ICBM to be a "heavy" ICBM. More
over, this evidence explicitly shows that 
Brezhnev wanted to keep the "heavy" SS-19 
ICBM secret from the United States until 
after SALT I was signed, because Brezhnev 
stated that he planned to illegally deploy 
this heavy missile to replace Soviet light 
SS-11 ICBMs on a large scale. 

In order to induce the United States to 
agree to such a prohibition on heavy ICBM 
deployment without a definition of a heavy 
ICBM, the Soviets engaged in negotiating de
ception. The Soviet negotiators falsely as
sured the United States several times that 
an agreed definition of a heavy ICBM was 
not necessary, because they falsely claimed 
that they had no intention to deploy heavy 
ICBMs to replace light ICBMs. Soviet nego
tiators actually even told United States ne
gotiators that the United States could 
"trust" the Soviets not to replace light 
ICBMs with heavy ICBMs. 

But their later large scale deployment of 
SS-19 heavy ICBMs to replace their SS-11 
light ICBMs proved that they not only de
feated the object and purpose of SALT I; it 
also proved that they fraudulently induced 
the United States to sign SALT I by falsely 
claiming that they did not intend such re
placement. The large scale Soviet deploy
ment of heavy SS-19 ICBMs increased the 
Soviet first strike threat by a factor of five. 
Other evidence indicates that throughout 
the 1970s the Soviet leaders continued to se
cretly refer to their SS-19 ICBM as a 
"heavy" ICBM. Indeed, recent Soviet-sup
plied START data has now confirmed that 
this sensitive intelligence accurately re
vealed that the SS-19 was in fact a "heavy" 
ICBM. 

In sum, the Soviets not only negotiated de
ceptively to deploy their heavy SS-19 ICBM, 
but they also violated SALT I with this de-
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ployment. Moreover, ever since 1972, in dip
lomatic channels the Soviets have continu
ously and falsely denied that their heavy SS-
19 ICBM was a heavy ICBM. 

This experience in SALT I taught the Unit
ed States that any effort in SALT II to con
strain heavy ICBMs from replacing light 
ICBMs, and also to constrain heavy ICBM 
modernization, must be accompanied by an 
agreed definition of a heavy ICBM. 

SOVIET SALT II HEAVY ICBM DECEPTION AND 
VIOLATIONS 

In the SALT II Treaty signed in 1979, the 
United States once again succeeded in gain
ing Soviet agreement to the key provision 
that heavy ICBMs could not replace light 
ICBMs. Moreover, the United States also 
succeeded in gaining Soviet agreement to 
prohibit development and deployment of 
"new type" heavy ICBMs. But having 
learned our lesson from SALT I, this time we 
also tried to secure Soviet agreement to a 
definition of a heavy ICBM, which was cru
cial to making these prohibitions on heavy 
ICBMs into effective constraints. 

The United States therefore put forward a 
definition of a heavy ICBM that was based 
upon the U.S. Intelligence estimate in 1979 of 
the launch weight of the Soviet SS-19 heavy 
ICBM. U.S. Intelligence estimated then in an 
unclassified assessment that the SS-19 had a 
launch weight of 90,000 kilograms. 

The United States thus proposed that in 
SALT U, any ICBM on either side with a 
launch weight greater than 90,000 kilograms 
would be classed as a heavy ICBM. 

SALT II thus again prohibited any heavy 
ICBMs from replacing light ICBMs, and in 
addition it went on to prohibit " new types" 
of ICBMs that were heavy. Only one "new 
type" ICBM was to be allowed to be devel
oped and deployed on each side, and it had to 
be light-with a launch weight less than 
90,000 kilograms. 

The Soviet Union did not respond to this 
SALT II launch weight definition of a heavy 
ICBM proposed by the United States, but the 
United States avowed that it interpreted the 
Soviet silence on this definition to be assent. 

Thus the United States signed SALT II in 
· 1979 believing that there was at least a tac
itly agreed launch weight definition of a 
heavy ICBM, and that the Soviet Union had 
agreed not to deploy heavy ICBMs with 
launch weight greater than 90,000 kilograms 
to replace light ICBMs, and had agreed not 
to develop, test, and deploy any " new type" 
heavy ICBMs with launch weight greater 
than 90,000 kilograms. 

In 1982, the Soviets suddenly began flight 
testing two new types of ICBMs-the SS-24 
and the SS-25. 

But the SS-25 ICBM turned out to be a pro
hibited second new type light ICBM, and it 
was illegal for several reasons-it had about 
ten times more than the allowed 5 percent 
increase in throw weight, its telemetry was 
fully encrypted (encoded) illegally, and it 
violated the prohibition on the proportion of 
throw weight used by the single warhead. 

Moreover, the SS-24 also turned out to be 
illegal, because its electronic telemetry sig
nals were fully encrypted in violation of 
SALT II prohibitions against such 

·encryption. 
But there was another aspect of the new 

SS-24 that we have long suspected-it too 
has turned out to be another illegal heavy 
ICBM. Its launch weight has turned out to be 
heavier than 90,000 kilograms. 

Moreover, during the 1979-1986 period when 
both the United States and the Soviet Union 
claimed a joint "political obligation" to 
comply with the unratified SALT II Treaty, 

the Soviets continued to replace light SS-lls 
with heavy SS-19 ICBMs, which now were 
the threshold between heavy and light 
ICBMs. 
SOVIET START DATA CONFIRMS EARLIER DECEP

TION AND VIOLATIONS ON HEAVY ICBMS, WHILE 
LEGALIZING THE SS-19 AND SS-24 HEAVY ICBMS 
The United States and the Soviet Union 

signed the START Treaty on July 31, 1991. 
(Since then; the former Soviet Union 
changed its name to the "Commonwealth of 
Independent States," and changed the struc
ture of legal and political control of strate
gic nuclear weapons, complicating the legal 
status and the ratification prospects of 
START.) 

Like SALT I and SALT II before it, 
START's Article V again tries to prohibit 
heavy ICBMs from replacing light ICBMs. 
START's Article V also prohibits the devel
opment, testing, and deployment of "new 
type" heavy ICBMs. The START Treaty also 
finally contains a fully agreed definition of a 
heavy ICBM. 

As an integral, legal part of the ST ART 
Treaty, in the START Memorandum of Un
derstanding (MOU) on Data, the Soviets were 
obliged to provide data on the characteris
tics and numbers of their missiles and bomb
ers. But throughout the 1982-1991 START ne
gotiations, the Soviets were very reluctant 
to provide this data, because they repeatedly 
stated that to provide this data would entail 
admitting their heavy ICBM deceptions and 
violations regarding SALT I and SALT II. 

Nevertheless, just before START was 
signed on July 31, 1991, the Soviets finally re
vealed the launch weights of their SS-19 and 
SS-24 ICBMs. And the Soviet reluctance to 
provide this data was well founded-their 
MOU data provided under the START Treaty 
did in fact confirm several Soviet deceptions 
and violations of SALT I and SALT II. 

In the unclassified START MOU on data, 
the Soviets finally revealed that the unclas
sified launch weight of their SS-19 ICBM was 
105,600 kilograms, as compared to the 1979 
U.S. Intelligence estimate in the SALT II 
definition of a heavy ICBM as any ICBM with 
a launch weight greater than 90,000 kilo-

gr~;~over, the unclassified START defini
tion of a heavy ICBM is any ICBM with a 
launch weight greater than 105,600 kilo
grams, that is, any ICBM with launch weight 
heavier than the SS-19. 

Finally, the Soviets also revealed that the 
unclassified launch weight of their SS-24 
new type ICBM was 104,500 kilograms, as 
compared to the 90,000 kilogram launch 
weight which defined a heavy ICBM under 
SALT II. 

The Soviets thus finally revealed that the 
launch weight of the SS-19 indicates that the 
SS-19 was a heavy ICBM which defeated the 
object and purpose of SALT I. Moreover, the 
finally revealed launch weight of the SS-19 
violated the U.S.-proposed and tacitly agreed 
definition in SALT II for heavy ICBMs. Fur- · 
ther, the finally revealed launch weight of 
the Soviet SS-24 shows that it, too, was an 
illegal new type heavy ICBM under the terms 
of SALT II. 

In sum, the newly revealed Soviet-provided 
START data confirms the following eleven 
significant facts: 

1. The Soviet SS-19 was heavy ICBM which 
illegally replaced the light SS-11 ICBMs on a 
large scale, defeating the object and purpose 
of SALT I and therefore violating SALT I. 

2. The Soviets engaged in fraud in the in
ducement or negotiating deception in SALT 
I, by falsely claiming that they did not in
tend to replace light ICBMs with their heavy 
SS-19 ICBMs. 

3. The repeated Soviet denials for almost 20 
years in diplomatic channels that their SS-
19 was a heavy ICBM were false. 

4. The Soviet SS-19 was a heavy ICBM 
which also violated the U.S.-proposed SALT 
II definition of a heavy ICBM. 

5. The Soviets engaged in fraud in the in
ducement or negotiating deception in SALT 
II, by allowing the United States to believe 
that their non-response to the U.S.-proposed 
heavy ICBM launch weight definition con
stituted their tacit agreement with this defi
nition. 

6. The Soviet SS-19 was a heavy ICBM 
which violated the SALT II prohibition on 
heavy ICBMs from replacing light ICBMs. 

7. The Soviet SS-24 was a "new type" 
heavy ICBM which violated the SALT II pro
hibition on "new type" heavy ICBMs. 

8. The Soviets also engaged in fraud in the 
inducement or negotiating deception in the 
case of their heavy "new-type" SS-24 ICBM, 
which was under advanced development in 
1979 when they signed the SALT II Treaty 
containing prohibitions against it. 

9. The repeated Soviet denials in diplo
matic channels that their SS-19 was a heavy 
ICBM in violation of SALT II were false. 

10. The repeated Soviet denials in diplo
matic channels that their SS-24 was a "new 
type" heavy ICBM prohibited by SALT II 
were also false. 

11. The Soviets have engaged in fraud in 
the inducement yet again in START, because 
they induced the United States to sign a 
START Treaty with a definition of a heavy 
ICBM that proves that both the Soviet SS-19 
and SS-24 ICBMs violated both SALT I and 
SALT II. But now the Soviet SS-19 and SS-
24 ICBMs are fully legal under START, incor
rectly and fraudulently defined as "light" 
ICBMs. This continued Soviet negotiating 
deception on heavy ICBMs suggests that the 
Soviets will once again violate attempts in 
START to constrain heavy ICBM replace
ment and modernization, by developing even 
newer heavy ICBMs. And yet again, the Sovi
ets will continue to deny the facts in diplo
matic channels. 

Finally, it must be noted that the U.S. 
Peacekeeper or MX ICBM deployed in 1986 is 
a clearly legal light ICBM in terms of both 
SALT II and START, because it was delib
erately designed to have a launch weight of 
88,000 kilograms, which is less than the 90,000 
kilogram 1979 U.S. Intelligence estimate of 
the SS-19's launch weight. 

In sum, the former Soviet START data 
confirms that the Soviet SS-19 and SS-24 
heavy ICBMs violated SALT I and SALT II, 
while fully legalizing these two previously il
legal heavy ICBMs under START. Moreover, 
START will also fully legalize several other 
Soviet missiles confirmed to be illegal, such 
as the SS-25 ICBM and the SS-16 covert mo
bile ICBM. 

Russian President Yeltsin was correct in 
June 1991, and again in June 1992, when he 
stated that the leaders of the then Soviet 
Union had repeatedly lied and deceived the 
United States on arms control data over 
many years. 

ANALYSIS OF START TREATY PROVISIONS RE
VEALS SIGNIFICANT SS-25 MOBILE ICBM 
"RETIREMENT" LOOPHOLE AND TwO POTEN
TIAL NEW START VIOLATIONS RELATED TO 
THE "FOLLOW-ON" TO THE SS-25 
Summary: The START Treaty explicitly 

omits any requirement for each side to de
stroy a single strategic ballistic missile, 
with one exception pertaining to some mo
bile missiles. ST ART also does not require 
either side to destroy a single nuclear war-
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head. The ST ART Treaty also allows each 
side to produce and retain an unlimited num
ber of strategic ballistic missiles and missile 
stages, and to produce and retain an unlim
ited number of nuclear warheads. 

The START Treaty only "reduces" missile 
launch silos, submarine missile launch tubes, 
and heavy bombers which are launch plat
forms for air-launched cruise missiles and 
nuclear bombs. START thus requires only 
the destruction of these excess missile 
launchers above ST ART ceilings-only silos, 
submarine tubes, and bombers will be de
stroyed under ST ART. 

No missiles themselves are required to be 
destroyed under START, with one excep
tion-some "non-deployed missiles" for mo
bile ICBM launchers are the only missiles 
specified for destruction in START. 

But even in this unique case requiring 
some "non-deployed" mobile missile destruc
tion, the former Soviets have secured U.S. 
agreement to an explicit exemption from 
START's required destruction of these mo
bile missiles. The former Soviets can easily 
and simply declare that their approximately 
594 currently existing and allowed mobile, 
single warhead, SS-25 missiles and launchers 
are "retired." This "retirement" would com
pletely exempt all SS-25's from destruction. 

This exemption constitutes a significant 
loophole in the Treaty. 

Moreover, if the former Soviets decide to 
take advantage of this loophole, which would 
be easy and relatively inexpensive to exploit, 
it would allow them to legally have more 
than 1,192 single warhead missiles for mobile 
ICBM launchers. There is evidence that the 
former Soviets intend to exploit this loop
hole shortly after the START Treaty enters 
into force. Thus by "retiring" their SS-25 
force of mobile ICBM's and by replacing it 
with the probable "new type" mobile ICBM 
nick-named "Fat Boy," the former Soviets 
could have over 1,192 mobile ICBMs and still 
fully comply with START. 

The Administration has failed to notify 
the Senate about the existence and status of 
the "Fat Boy." In addition, the failure of the 
former Soviets to notify the U.S. that -more 
than 20 "Fat Boy" prototypes have exited 
from its production facility, and their failure 
to discuss the "Fat Boy" in the START 
Joint Commission on Implementation and 
Compliance may also constitute two serious 
new violations of START's requirements on 
notification and discussion of new type mo
bile ICBMs. 
A. The ST ART Treaty explicitly allows each 

side an unlimited number of "non-deployed 
missiles" for ICBM silo launchers and SLBM 
launchers. 
Thus an unlimited number of missiles for 

ICBM silos and SLBM submarines area al
lowed. 
B. But ST ART does contain a limit on the num

ber of mobile missiles that the former Soviets 
can have. 
Article IV of the START Treaty states in 

part: 
"(a) Each Party shall limit the aggregate 

number of nondeployed ICBMs for mobile 
launchers of ICBMs to no more than 250." 

This provision means that the former Sovi
ets cannot legally have more than 250 "non
deployed missiles" for launchers of mobile 
ICBMs. The former Soviets would have to 
"eliminate" or destroy any "non-deployed 
missiles" for mobile ICBM launchers above 
the limit of 250. 

But according to the START MOU on Data 
on page 151 of the START Treaty, the former 
Soviets only declared 60 "non-deployed mis-

siles" for mobile ICBM launchers, and hence 
they have the "head-room" or the oppor
tunity to legally build 190 more "non-de
ployed missiles" for mobile ICBM launchers. 

Thus because of this "head-room," even 
now the START limit on 250 "non-deployed 
missiles" for mobile ICBMs would not re
quire the former Soviets to destroy a single 
"non-deployed missile" for a mobile ICBM 
launcher, and instead of requiring the de
struction of "non-deployed" mobile ICBMs, 
ST ART allows 190 more to be legally pro
duced. 
C. The ST ART Treaty does not require the de

struction of any missiles, with one exception
only missiles for mobile ICBM launchers are 
required to be destroyed in one general cir
cumstance. 
Article VII .2 of the START Treaty states 

in part that: 
"2. ICBMs for mobile launchers of ICBMs 

. .. shall be subject to the limitations pro
vided for in this Treaty until they have been 
eliminated ... " 

This is the only general requirement in the 
START Treaty to destroy a ballistic missile. 
Notice that missiles for mobile ICBM 
launchers are the only missiles mentioned in 
START for elimination. 

The Administration's "article by article" 
analysis of the letters associated with the 
START "signature protocol" states suc
cinctly: 

"START requires the destruction of silo 
launchers; it does not require the destruc
tion of ballistic missiles, except as necessary 
to remain within numerical limits on non
deployed mobile ICBMs." 

D. The only specific missile that START 
requires to be destroyed is a mobile missile. 

The START Treaty Protocol on Conversion 
and Elimination states in part I. That: 

"Elimination of ICBMs for mobile launch
ers of ICBMs ... [shall entail that] ... the 
stages shall be destroyed by explosive demo
lition or burned ... " 

This is the only specific missile destruc
tion procedures mentioned in the START 
Treaty whatsoever. Notice again that mis
siles for mobile ICBM launchers are the only 
missiles mentioned in START with specific 
procedures for elimination and destruction. 

The Administration's own "article by arti
cle" START analysis states: 

"Note that the [250) limit in this [Article 
IV.] subparagraph [(a)] is the only provision 
in the Treaty which actually requires de
struction of any ballistic missile . . . " 

The Administration's own "article by arti
cle" analysis of START also states: 

"The absence of specific elimination proce
dures is appropriate since there are no limits 
on the numbers of ICBMs for silo launchers 
or on SLBMs and thus no requirement ever 
to eliminate such ICBMs or SLBMs by any 
means." 
E. ST ART contains a specific exemption for the 

only requirement for missile destruction-some 
mobile missiles destruction. 
The Thirty-seventh Agreed Statement of 

START states that: 
''The Parties agree that-
(a) The limitations provided for in subpara

graph I (a) of Article IV of the Treaty [i.e. 
the limitation on no more than 250 "non-de
ployed missiles" for mobile ICBM launchers] 
shall not apply to ICBMs of retired types of 
ICBMs for mobile launchers of ICBMs to each 
of which one warhead was attributed ... 

(f) Procedures contained in the Conversion 
or Elimination Protocol for the elimination 
or removal from accountability of ICBMs for 
mobile launchers of ICBMs shall not apply to 

ICBMs of retired types of ICBMs for mobile 
launchers of ICBMs to each of which one 
warhead was attributed ... 

The former Soviet SS-25 single warhead 
mobile ICBM is the only single warhead mo
bile ICBM that was deployed on either side 
at the time of the signature of the START 
Treaty on July 31, 1991. So this provision in 
effect applies only to the SS-25. 

The Administration's own "article by arti
cle" analysis of START states: 

"Subparagraph (a) of the Thirty-seventh 
Agreed Statement provides that the limita
tions of [Article IV.] subparagraph 1 (a) do 
not apply to retired mobile ICBMs attributed 
with only one warhead ... Since the SS-25 
is the only single-reentry vehicle mobile 
ICBM that was deployed at the time of the 
signature of the Treaty, this provision ap
plies in effect, only to it ... Since retired 
mobile ICBMs attributed with only one war
head are not subject to the 250/125 limits, the 
Thirty-seventh Agreed Statement also ex
empts them from the elimination procedures 
in the Conversion or Elimination Protocol." 

This Administration analysis thus con
firms that there is in fact a major loophole 
in the ST ART Treaty regarding the allowed 
retirement of the SS-25. 

In fact, the above analysis strongly sug
gests that no ballistic missiles will be de
stroyed under START, because the only bal
listic missile that might potentially have to 
be eventually destroyed is the SS-25. 

But as noted, the former Soviets can actu
ally build 190 more SS-25s before would come 
up against the 250 limit on "non-deployed 
missiles" for mobile ICBMs. Moreover, in the 
likely event that the SS-25 will be declared 
"retired" after entry into force, even the SS-
25 will not have to be destroyed, because it is 
specifically exempted from destruction if it 
is declared "retired." Thus this exemption 
means that there is actually an incentive for 
the former Soviets to declare the SS-25 to be 
"retired." 

In sum, the SS-25 is the only ballistic mis
sile that might potentially have to be de
stroyed under START, but the former Sovi
ets can build up to 190 more SS-25s before 
they might have to destroy any, and in the 
likely event that the SS-25 will be declared 
"retired," no SS-25s at all will probably have 
to be destroyed because of the "retirement" 
exemption. 

This exemption permits the former Soviets 
to declare approximately all 350 of their cur
rently deployed SS-25 single warhead ICBMs 
and mobile launchers, together with their 565 
declared "non-deployed missiles" for the SS-
25, together with the 190 more "non-deployed 
missiles" for SS-25 mobile launchers that 
they are still allowed to build, to be "re
tired." 

The allowed "retirement" of these 596 SS-
25 mobile ICBMs would mean that they 
would be completely outside of START and 
all START ceilings. Their locations and 
movements would have to be reported under 
ST ART provisions, and the approximately 
350 mobile truck launchers would have to be 
marginally modified so that they could not 
launch SS-25s. But then even these 350 
trucks could be used as support vehicles for 
another, new mobile ICBM program. 

Moreover, they could keep 20 "test launch
ers" for the "retired" mobile SS-25. 

Finally, under Paragraph lO(b) of Article 
V, they would have to stop producing the 
SS-25, although this production stoppage is 
unverifiable, due to the fact that SS-25 
stages can be produced at several facilities, 
and can be assembled at several other facili
ties. 
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In sum, simply by "retiring" the mobile 

SS-25, the former Soviets could avoid having 
to destroy a single mobile missile, and they 
could easily gain an extra 596 mobile mis
siles completely uncounted in START. 
F. ST ART then also allows the farmer Soviets to 

build an entirely new force of over 596 mobile 
missiles to replace the force of 596 "retired" 
SS-25s. 
The Definitions Annex of the START Trea

ty states in definition number 69. that: 
"The term 'new type' means, for ICBMs or 

SLBMs, a type of ICBM or SLBM, the tech
nical characteristics of which differ from 
those of an ICBM or SLBM, respectively, of 
each type declared previously in at least one 
of the following respects: 

(d) length of either the assembled missile 
without front section or length of the first 
stage, by ten percent or more; 

(f) throw-weight, by an increase of 21 per
cent or more, in conjunction with a change 
in the length of the first stage by five per
cent or more . . . " 

This definition means that the new "Fat 
Boy" missile, over 100 of which have report
edly already exited without U.S. inspection 
from the Votkinsk Perimeter-Portal Contin
uous Monitoring facility, can probably qual
ify as a "new type" single warhead, mobile 
ICBM. 

Reportedly. several new garages which are 
25 percent shorter than SS-25 garages are 
being built for the "Fat Boy" at an ICBM 
test range where mobile ICBMs are tested. 
The correspondence of the "Fat Boy's" 
length being 25 percent shorter than the SS-
25's length, and the new garages' lengths 
being 25 percent shorter than the SS-25's ga
rages means that the new garages are prob
ably intended to house the "Fat Boy," which 
in turn is probably a prototype " new type" 
mobile missile being prepared for flight-test
ing. 

This suggests that the former Soviets in
tend to exploit the SS-25 "retirement" loop
hole after START's entry into force, by test
ing and producing a "new type," single war
head mobile missile to replace the soon-to
be-retired SS-25s. 

Thus the "Fat Boy" will probably differ in 
length from the SS-25 by about 25 percent, 
more than enough to qualify it as a "new 
type." Moreover, the thickness of the " Fat 
Boy's" stages suggest that it will carry more 
solid propellant and will therefore have over 
21 percent more throw-weight than the SS-
25, also qualifying it as a "new type. " 
G. The "Fat Boy" mobile "now type" ICBM 

must be a single warhead ICBM, and it must 
be properly notified and agreed to as an al
lowable " new type" mobile ICBM in the 
ST ART Joint Compliance and Inspection Com
mission. 
Article V. Paragraph 4. of START states: 
"Each Party undertakes not to deploy on a 

mobile launcher of ICBMs an ICBM of a type 
that was not specified as a type of ICBM for 
mobile launchers of ICBMs in accordance 
with paragraph (2) of Section VIL of the Pro
tocol on Notifications Relating to this Trea
ty ... unless it is an ICBM to which no more 
than one warhead is attributed and the Par
ties have agreed within the framework of the 
Joint Compliance and Inspection Commis
sion to permit deployment of such ICBMs on 
mobile launchers of ICBMs. . . " 

This means that the "Fat Boy" must be a 
single warhead mobile ICBM, and that it 
must be properly notified and agreed to as an 
allowable "new type" mobile ICBM in the 
Joint Commission on Implementation and 
Compliance. 

But the Senate has not been informed by 
the Administration of even the existence of 
the "Fat Boy," nor has the Senate been in
formed of its status and characteristics, nor 
informed of the garage construction activi
ties at the mobile missile test range. Nor has 
the Administration notified the Senate that 
the former Soviets have met these JCIC noti
fication and discussion requirements for the 
"Fat Boy." 
H. The former Soviets may already have commit

ted two new major violations of ST ART by 
failing to notify the U.S. about the "Fat Boy" 
Section VII. of the Protocol on Notifica-

tions states: 
"Each Party shall provide the other Party, 

pursuant to subparagraph 3(g) of Article 
vm. of the Treaty [on notifications concern
ing strategic offensive arms of new types and 
new kinds] the following notifications con
cerning strategic offensive arms of new types 
and new kinds: 

(2) notification, no later than five days 
after the first flight test of a prototype 
ICBM of a particular type from a mobile 
launcher of ICBMs, or after the eighth flight 
test of a prototype ICBM of the same type 
from a fixed launcher of ICBMs, or after the 
exit of the twentieth prototype ICBM of the 
same type from a production facility, which
ever is earlier, of whether ICBMs of that 
type shall be considered ICBMs for mobile 
launchers of ICBMs." 

The fact that over 100 " Fat Boy" probable 
" new type," single warhead, mobile ICBMs 
have already reportedly exited from their 
missile production facility at the Votkinsk 
PPCM site without U.S. inspection and with
out former Soviet notification or discussion 
in the JCIC under the above language sug
gests that two new violations of the START 
Treaty may already have occurred. These 
two new violations would be in addition to 
the former Soviet flight test with full 
encryption of the SS-19 last December, 
which the Administration has already con
ceded was inconsistent with START obliga
tions. 

I. Conclusion: major ST ART loophole and two 
new ST ART violations confirmed 

The former Soviets could produce, test, 
and deploy at least another 596 "Fat Boy" 
single warhead mobile ICBMs, to completely 
replace their " retired" SS-25 force of 596 
missiles. All they would need to do is have a 
"new type" or even a "converted" mobile 
launcher, which must merely be " distin
guishable" from the current SS-25 mobile 
launcher. Because the former Soviets have 
the freedom to compose their START force 
structure within the START limit of 1,100 at
tributable warheads for mobile ICBMs any 
way they wish, they could legally have many 
more than 596 " Fat Boy" mobile ICBMs. 

Thus by " retiring" their SS-25 force, the 
former Soviets could have well over 1,192 sin
gle warhead mobile ICBMs and still be fully 
complying with START. 

The Senate should have a complete CIA 
briefing on the " Fat Boy" loophole, and the 
Senate should conduct a closed session on 
this issue before it votes to give its advice 
and consent to the START Treaty. 

Mr. SYMMS. Mr. President, I yield 
the floor. 

The PRESIDING OFFICER (Mr. 
BRYAN). The Senator from Wyoming 
[Mr. WALLOP] is recognized. 

Mr. WALLOP. Mr. President, the 
Senator from Wyoming I am sure will 
be forgiven a little dose of paranoia. I 
have ref erred to this as the Steal th 

Treaty, because of the arrangement 
made yesterday first to debate it dur
ing a holiday and then to constrain its 
free debate for an hour today in the 
presence of few if any Senators. 

Then I discovered I have now made 
seven parliamentary inquires the an
swers to which were not made avail
able, and I would say to the Chair now 
that the earlier indications that the 
Senator received as to how those might 
be ruled upon have all been changed. 
So I will not seek the response to 
those, because I think the rulings 
would set bad precedents for the Sen
ate. 

The Senate at least is operating 
under a set of rules which it supposes 
would be somewhat permanent and 
able to be relied upon. 

Then, Mr. President, yesterday I 
asked unanimous consent that papers 
by two experts whose testimony was 
not allowed, was specifically refused to 
be inserted into the RECORD, and I find 
on examination of that RECORD that 
they are not and were not put into the 
RECORD. 

Mr. President, I had hoped in the off
hand chance somewhere, somehow, 
that some Senator might be just cas
ually interested enough in this treaty 
to have read, if not my words, at least 
theirs. That was not to be. 

So, Mr. President, I now ask again 
unanimous consent that the two pa
pers, one by Dr. Sven Kraemer and the 
other by Mr. Frank Gaffrey of the Cen
ter for Security Policy be printed in 
the RECORD and this time with my fer
ven t prayer that they actually appear. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

[From The National Interest, Fall 1992) 
RE: START-ADVISE, DON 'T CONSENT 

(By Sven Kraemer) 
The Strategic Arms Reduction Treaty 

(START) signed by Mikhail Gorbachev and 
George Bush on July 31, 1991 and now before 
the United States Senate involves the Amer
ican people in deadly strategic gambles. 
START's flawed foundation and erratic chro
nology are as yet little understood. START 
has been a "stealth" treaty, essentially un
noticed and unexamined by Americans pre
occupied by domestic electoral issues and 
caught up by high hopes about the end of the 
Cold War and a New World Order. 

START was launched at the wrong time 
and on the wrong foot. It was signed in a 
'mad rush at a Moscow summit before it was 
quite ready, and it required further detailed 
work before the administration could submit 
it to the Senate on November 25, 1991. The 
treaty was negotiated under summit dead
lines at a time when the hardliners around 
Gorbachev largely determined the soviet po
sitions. Thus START is marked by conces
sions to those hardliners-concessions that 
radically weakened key elements of the trea
ty earlier proposed by President Reagan. 
Reagan's START, in turn, contrasted sharply 
with President Carter's illfated, unratified 
Strategic Arms Limitation Treaty (SALT II) 
of 1979. 

Gorbachev and the Soviet Union are long 
gone and the 1991 treaty is now obsolete. 
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Major new strategic arms control proposals 
were subsequently tabled in Moscow and 
Washington, notably at the June 17, 1992 
Yeltsin-Bush summit meeting. Yet on July 2, 
1992, the Foreign Relations Committee of the 
United States concluded its hearings on the 
1991 treaty with a unanimous recommenda
tion in favor of its ratification. 

The full Senate will consider START at a 
time of national reassessment and new be
ginnings, which invariably come after a na
tional election-whether it be followed by a 
new administration or the start of a second 
term. The Senate's consideration will 
present a unique opportunity to set things 
right with START, to safeguard American 
security and global stability, and to estab
lish the enduring foundation of a new strate
gic framework for the post-Cold War era. 
That opportunity must be seized. 

BASIC FLAWS 

The administration's chief argument for 
START's ratification is that the treaty 
would "lock in" the foundation for future 
arms control progress in a volatile world. As 
we shall see, however, the old START needs 
a new start, for, as it now is, it rests Ameri
ca's security on crumbling foundations. The 
1991 treaty signed under the aegis of the So
viet Union and Gorbachev's hardline associ
ates is not a sound Strategic Arms Reduc
tion Treaty. The treaty's flaws are magnified 
by three dangerous strategic realities that 
require special safeguards: 

First, Russia remains a nuclear super
power. The collapsed Soviet Empire has left 
the fnture of 12,000 strategic weapons (and 
18,000 tactical nuclear weapons) in doubt. In 
the wrong hands, these weapons have the ca
pacity to destroy the United States and the 
entire globe. General Colin Powell, the 
chairman of the Joint Chiefs of Staff, spoke 
of this to senior Soviet generals in 1991 in 
words that ring true for the foreseeable fu
ture: " Even with the START treaty, you will 
have the capability to destroy us in 25 min
utes. 

Second, there is new and increased vola
tility in the former Soviet Union. It would 
be suicidal for the United States to rest its 
security either on the flawed START Treaty 
or on hopes about irreversible changes in the 
former Soviet Union. Boris Yeltsin and his 
fellow reformers face enormous obstacles. 
They may not succeed in irreversibly estab
lishing full democracy, civilian control of 
military and intelligence operations, and 
conformity to international law and treaty 
obligations. Future coup attempts may well 
bring aggressive forces to power ready to ex
ploit START's fatal flaws. Eight civil wars 
are currently being fought within the former 
empire, and large scale strife and new 
threats cannot be precluded. 

And third, the end of the Cold War signals 
increased global weapons proliferation and 
reduced U.S. defenses. Indeed, the genie of 
advanced weapons proliferation is out of the 
bottle, even as U.S. and allied defense forces 
are being sharply reduced in the post-Cold 
War era. These two powerful historical reali
ties make it imperative that America's fu
ture defense capabilities are exceptionally 
effective-and cost-effective-against a wide 
range of contingencies, and that arms con
trol agreements such as START support 
rather than undercut such capabilities. 

These strategic realities and START's high 
stakes have not been reflected in the actions 
of the Senate Foreign Relations Committee, 
which has primary jurisdiction on treaty 
ratification. The full Senate will now need to 
address the serious substantive flaws of the 
treaty as well as the serious flaws in the 
ratification proceedings . 
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Unfortunately, the Foreign Relations Com
mittee appears to have prejudged its work on 
the treaty. On July 2, 1992, it unanimously 
recommended a Resolution of Ratification. 
(Senator Jesse Helms was hospitalized). The 
committee voted " yes" despite the fact that 
key elements of the START package were 
obsolete, incomplete, and inconsistent. It 
heard no critics and accepted no amend
ments. Few of its members attended the 
hearings and most avoided tough questions, 
although committee staff had prepared 
many. The committee did not wait for Sen
ate Armed Services and Intelligence Com
mittee hearings. 

Though the committee's Resolution of 
Ratification includes numerous "condi
tions, " these merely paper over problems 
and are essentially expressions of wishful 
thinking. They are not real " conditions" or 
preconditions since they require no treaty 
amendments and provide no effective safe
guards. Following the administration's lead, 
the committee 's resolution limits Senate 
consideration to only two of at least six key 
integral legal elements of START. These two 
are the bilateral July 1991 US-USSR treaty 
and a multilateral protocol of May 23, 1992, 
involving four of the former Soviet Union 's 
successor states. 

This bits-and-pieces approach to START 
ratification is designed to disguise the obvi
ous inconsistencies between START's ele
ments. It must be firmly rejected if the Sen
ate is to fulfill its constitutional responsibil
ity of advice and consent. Senators need to 
review, and vote on, a single, comprehensive, 
and fully integrated START package which 
includes-at the least-all of the following 
six of the treaty's major and interdependent 
legal elements: 

1. The July 31, 1991 bilateral US-USSR 
START Treaty and its associated declara
tions and protocols. This set of documents 
was signed in Moscow by Presidents Gorba
chev and Bush. Committee members and ad
ministration officials call this " START I. " 

2. The May 23, 1992 multilateral "Signature 
Protocol." This was signed in Lisbon, Por
tugal, by the United States and the four So
viet nuclear successor states-Russia, 
Byelarus, Ukraine, and Kazakhstan. The four 
pledged as yet unspecified and perhaps 
unachievable future "arrangements to be 
worked out among themselves" on: (a) future 
implementation of START (e.g., its verifica
tion provisions); (b) the commitments of the 
three smaller states to adhere "as early as 
possible" to the Nuclear Non-Proliferation 
Treaty and (c) the future status of the nu
clear weapons on their soil. 

According to the protocol, the tactical nu
clear weapons were to be relocated into Rus
sia by mid-1992, but the strategic weapons 
need to be relocated or destroyed only by the 
end of the seven-year treaty period. (In one 
of START's loopholes, however, " non-de
ployed" mobile missiles are permitted to re
main outside of Russian even after that 
time. ) 

3. Side letters to the Signature Protocol 
addressed to President Bush from the heads 
of state of Ukraine (May 7, 1992), Kazakhstan 
(May 19), and Byelarus (May 20). These fur
ther spell out views and conditions of imple
mentation of START, accession to the Nu
clear Non-Proliferation Treaty, etc. Al
though, in an official statement on the Sig
nature Protocol, Russia indicates it will not 
implement START unless the other three 
nuclear successor states join the NPT, 
Ukraine and Byelarus indicate in their side 
letters that they will not join the NPT un
less nuclear weapons (missiles and warheads) 

are destroyed under international guaran
tees, a step not required by START. 

4. The June 17, 1992 bilateral US-Russia 
Joint Understanding signed by Yeltsin and 
Bush at the Washington summit. This super
seded key provisions of the 1991 treaty, but 
consisted of only a two-page framework and 
required weeks of additional negotiations to 
be put into treaty text form. It was not ex
pected to be completed until at least Sep
tember 1992. It is not a treaty, but adminis
tration officials and committee members 
call it " START II, " or "The Deep Cuts, De
MIRVing Treaty. " 

5. The June 17, 1992 letter from Secretary 
of State Baker to Russian Foreign Minister 
Kosyrev. The document further changes key 
provisions by waiving the requirement that 
the warhead-carrying "platform" of 
" downloaded" missiles needs to be disman
tled and replaced by smaller units and by the 
U.S. pledging, in effect, never to use its (97) 
B- 1 bombers in a nuclear role. 

6. The June 17, 1992 Joint U.S.-Russian 
Statement on A Global Protection System 
(GPS). This establishes a bilateral high-level 
group to develop a GPS "concept" within the 
framework of a modified ABM Treaty and fo
cuses on ground-based systems, early-warn
ing centers, and space-based sensors, but not 
space-based interceptors under U.S. control. 

The administration and the Senate For
eign Relations Committee insist on a START 
ratification sequence that would begin with 
the bilateral treaty of July 31, 1991, would 
then take up the multilateral protocol 
signed with the successor states on May 23, 
1992, and would altogether omit the Yeltsin
Bush Joint Understanding of June 17, 1992. 
The intent appears to be two-fold: to avoid 
waiting for the Joint Understanding's thorny 
details to be negotiated into treaty text and 
to avoid having the full Senate consider the 
problematic Signature Protocol and associ
ated side letters (with their caveats) before 
political ratification momentum has been 
built up by "locking in" the old 1991 U.S.-So
viet treaty. 

The proposed sequence makes neither legal 
nor arms control sense. For one thing, the 
Soviet contracting parties of 1991 are gone 
and Gorbachev's signature and the former 
Soviet Union's treaty are obsolete and retain 
no legal standing. Furthermore, the gains of 
the post-coup Yeltsin reforms and the 1992 
summit's Joint Understanding are ignored 
by this approach and consigned to a future 
negotiations limbo. 

The July 1991 treaty has no legal standing 
and therefore no ratification standing, ex
cept by virtue of the subsequent Signature 
Protocol and its associated side letters. 
Therefore, it is clear that the protocol, with 
all its problems and inconsistencies, must be 
considered and resolved by the Senate before 
the Senate can turn to the 1991 treaty. 

In any legitimate START ratification pro
cedure, the Gorbachev-signed treaty of July 
1991 cannot validly be considered apart from 
the Joint Understanding or as a separate 
" START I" unconnected to the Understand
ing's "START II." The Joint Understanding 
is by no means a separate treaty, but an up
dating protocol to the obsolete 1991 docu
ment, a number of whose key provisions it 
clearly supersedes. 

The Senate should scrupulously examine 
and resolve inconsistencies not only in the 
280-page START Treaty of 1991, but also in 
all of its interdependent associated docu
ments. For reasons of logic and legality, it 
should do so in the following sequence: first, 
a package including the June 1992 Joint Un
derstanding in treaty text form, the Baker 
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letter, new multilateral commitments to the 
Understanding from the successor republics, 
and the GPS and other related summit state
ments; second, the May 1992 Signature Pro
tocol and side letters; and last, the July 1991 
START Treaty itself. 

SEVEN SAFEGUARDS FOR THE SENATE 

A responsible Senate assessment of START 
ratification issues must face up fully to the 
treaty's major loopholes and missed opportu
nities and should consider key safeguards for 
a safer new START and a sound new strate
gic framework. 

It is important to note that the safeguards 
proposed below apply to the Soviet Union's 
successor states but need not be applied re
ciprocally to the United States. This is be
cause, although Yeltsin and the other re
formers may have good intentions, there is 
as yet no democratic political parity be
tween the successor states and the United 
States-no firmly established commitment 
to democracy, no equivalent checks and bal
ances, or a record of full treaty compliance. 

The proposed ST ART safeguards to be ap
plied to the successor states, together with 
the significant loopholes and the way in 
which the Senate might set about plugging 
them, are as follows: 

1. EFFECTIVELY ELIMINATE MISSILES AND 
WARHEADS 

Loophole: The July 1991 ST ART Treaty re
quires destruction only of launchers and not 
of a single missile or warhead (possibly ex
cepting some mobiles). Further START loop
holes permit the designation of many "re
tired" missiles as no longer START account
able, and permit a massive "downloading" of 
warheads without destroying missiles or 
their "front-end" warhead carriers that 
could be reloaded under new circumstances. 

Many hundreds of missiles and warheads 
are thus exempt from destruction and are po
tentially available for use (e.g., with covert 
mobile launchers) by aggressive future lead
ers. 

It is therefore significant that in their side 
letters to the May 23, 1992, Signature Proto
col, two of the Soviet Union's successor 
states have, as part of their formal position 
on their own compliance with START and 
their commitments to join the Nuclear Non
Proliferation Treaty, asked for the verifiable 
international "elimination" or "destruc
tion" of nuclear weapons: In a May 7, 1992, 
letter to President Bush, Ukraine's Presi
dent Leonid Kravchuk requested that the 
"elimination of nuclear weapons ... be car
ried out under reliable international control 
which should guarantee the non-use of nu
clear charge components for repeated pro
duction of weapons." A similar letter from 
Belarus' President Shushkevich states that 
"the destruction of nuclear weapons should 
be carried out under rigorous and effective 
international control." 

At the June 1992 Yeltsin-Bush summit, the 
United States offered technical and financial 
assistance for weapons dismantlement in ad
dition to the S400 million already allocated 
from Pentagon funds under the Nunn-Lugar 
Act of November 1991. But much of this is for 
chemical and tactical nuclear weapons, not 
strategic weapons, and it appears likely that 
problems and costs of strategic warhead dis
mantlement could prove overwhelming. 

Safeguard: The Senate should require that 
all four of the USSR's nuclear successor 
states, in undertaking START reductions, 
should rapidly dismantle or permanently 
bury in deep underground sites all launchers, 
missiles (including those being designated as · 
"retired" or for "training," and all warheads 

on such missiles, to be accomplished with 
U.S. assistance and under continuous on-site 
U.S. inspection. The fissile material could be 
sold to energy companies, earning hard cur
rency. 

2. ELIMINATE ALL HEAVY MISSILE LAUNCHERS 
AND MISSILES NOW 

Loopholes: The single most destabilizing 
strategic weapons are the "heavy" missiles, 
ideally suited for a first strike. The United 
States has none. The former Soviet Union 
has developed 308-204 in Russia and 104 in 
Kazakhstan, each with between 10 and 14 
warheads. 

President Reagan's START proposed to 
correct this dangerous imbalance through a 
50 percent cut in numbers and a "no mod
ernization" ban for heavy missiles. This 
would have banned all of the Soviet Union's 
current heavy missile force of SS-18s de
ployed with upgraded "Mod-5" and Mod-6" 
warheads. But the July 1991 START aban
doned this position and retroactively legal
ized the entire upgraded force-which the 
Pentagon considers twice as lethal as prior 
versions-and wiped out any arms control 
gains from a 50 percent cut in numbers. The 
1991 ST ART permits even more modern SS-
18 warhead upgrades and would leave half the 
heavy missile force (154 missiles with at lest 
1,500 of the world's most lethal warheads) 
even after the conclusion of START in the 
year 2000. 

START's heavy missile loopholes include 
two other elements. First, START permits 
the "relocation" (i.e. new construction) of up 
to 50 new launch silos for Soviet heavy mis
siles. Second, the ST ART data base may be 
askew since the Soviet Union consistently 
provided false data on the throwweight and 
launchweight cut-off points which define a 
heavy missile in terms of existing missiles 
such as the SS-19, and doubts persist. In per
mitting any heavy missiles under such dubi
ous definitions, it is possible that large num
bers of additional missiles currently de
ployed or planned in the former Soviet Union 
may exceed anticipated heavy missile 
thresholds. 

The June 1992 summit's Joint Understand
ing protocol moves to ban all SS-18s by the 
year 2000 or 2003, but while it mentions 
"elimination" and "missiles," it states that 
all reductions are to be carried out under 
July 1991 START procedures, which do not 
require elimination of missiles. Yeltsin stat
ed at the June 1992 summit that he would 
take some SS-18s "off alert, " but this means 
neither dismantlement nor even retirement. 

SS-18 launchers are currently scheduled to 
be eliminated only very slowly-at the rate 
of 22 per year under the 1991 START, or at 
the rate of 44 per year under the 1992 Joint 
Understanding. Very substantial heavy mis
sile capability will therefore be retained over 
most of the next 7-10 years, available to po
tentially hostile forces who may come into 
power during that time. 

Safeguard: The Senate should set a high 
START priority on rapidly eliminating the 
SS-18 knock-out threat once and for all 
within the next 12-24 months. It should re
quire the early removal of all SS-18 missiles 
from their silos to be followed by the use of 
high explosives within all 308 SS-18 silos and/ 
or the filling of the craters with concrete. 
The missiles and warheads (whether defined 
as deployed, non-deployed, deactivated or 
not) should be dismantled or buried as rap
idly as possible under continuous U.S. onsite 
inspection. U.S. defense dollars (e.g. one-half 
million per silo) could be dedicated in sup
port of this purpose. 

3. BAN ALL MOBILE MISSILES NOW-DON'T RELY 
ON "DOWNLOADING" 

Loophole: A second key strategic asym
metry and loophole in START involves mo
bile intercontinental ballistic missiles. The 
United States has no such missiles and plans 
none, the Bush administration having can
celed the small ICBM and rail-garrison MX 
programs during the past year. But over 370 
mobile strategic missiles-rail-mobile ten
warhead SS-24s and truck-mobile single-war
head SS-25s-are deployed in Russia and 
Ukraine. 

Consistent with his "zero option" for the 
Intermediate-Range Nuclear Force (INF) mo
bile missiles, President Reagan's START re
quired a ban on all strategic mobile missiles. 
Two national security reasons still relevant 
today confirmed this position: the existing 
imbalance and the fact that the hard-to-find 
mobiles of whatever range or armament are 
destabilizing and not effectively verifiable
e.g., Iraq's Scuds, 72 covert Soviet SS-23 mis
siles, and possible Soviet SS-20 missiles de
ployed in violation of the INF Treaty of 1987. 

The July 1991 ST ART abandoned the prior 
U.S. position and legally permits 1,100 war
heads on deployed mobile missiles and poten
tially many more warheads on "non-de
ployed," "retired," and "training" mobile 
missiles-provisions that are asymmetric 
and cannot be monitored with high con
fidence. The June 1992 Joint Understanding 
retains the 1,100 warhead limit. It goes after 
the multiple-warhead SS-24 mobile missiles, 
not by eliminating them or the SS-25, but by 
permitting them to be "downloaded" or " de
MIRVed" from ten warheads to one. 

Downloading, however, cannot be mon
itored with high confidence, a situation fur
ther exacerbated by a U.S. decision cited in 
a June 17, 1992 letter from Secretary of State 
Baker to Russian Foreign Minister Andrey 
Kozyrev. This letter indicates that the U.S. 
has canceled the earlier START requirement 
to destroy and replace the platform contain
ing the warheads in the downloaded missiles. 

In sum, large numbers of SS- 25 mobile mis
siles designated as "non-deployed" and "re
tired," and large numbers of SS- 24 mobile 
missiles designated as " downloaded" are 
likely to remain available to potentially ag
gressive new leaders. 

Safeguard: The Senate should require a 
total ban, to be implemented within two 
years, on all mobile missile launchers and 
their missiles-whether multiple warhead or 
single warhead, deployed or non-deployed, 
downloaded or not, and to include those des
ignated "retired" or for "training." Launch
er destruction should begin at once and the 
missiles and warheads should immediately 
be stored away from their launchers and dis
mantled or buried under continuous U.S. on
site inspection. The United States could 
offer to pay U.S. defense dollars (e.g. one
third of a million each) to cut up all of the 
mobile missiles and launchers within a two
year time period. 

4. COUNT ALL THE MISSING BOMBERS 

Loopholes: The 1991 START has a number 
of bomber loopholes not improved by the 
June 1992 Joint Understanding. The 1991 
START permits the former USSR 180 
"heavy" bombers but permits the United 
States only 150. It has counting rules which 
cannot be monitored with high confidence 
for limiting the air-launched cruise missile 
(ALCMs) to be carried on such bombers and 
it limits ALCM ranges far below the 1,500 
kilometer range considered most cost-effec
tive for U.S. bombers. It gives a free ride to 
500 Soviet "Backfire" bombers, which the 
U.S. government has long officially de-
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scribed as having inter-continental range 
and which President Reagan wanted to 
counter under START's bomber limits. So
viet steps taking (now Russian- and Ukrain
ian-based) heavy bombers off alert status 
have not altered these loopholes. 

Safeguard: The Senate should set equal 
bomber limits to include all bombers the 
U.S. government has previously defined as 
having either strategic or intercontinental 
range, therefore including all Backfire bomb
ers. The Senate should reject all ALCM lim
its, including present ones, which the presi
dent and the U.S. intelligence community 
cannot certify as monitorable with high con
fidence. 
5. DON'T LIMIT SEA-LAUNCHED CRUISE MISSILES 

(SLCMS); DON'T RELY ON "DOWNLOADING" OF 
SUBMARINE-LAUNCHED BALLISTIC MISSILES 
(SLBMS) 

Loopholes: The Bush administration re
cently abandoned the Reagan administra
tion's opposition to SLCM and SLBM limits 
which cannot be verified effectively, and 
which affect our most secure deterrent 
forces. 

For SLCMs, binding U.S. and Soviet dec
larations to the 1991 START set a limit of 880 
on deployment of nuclear-armed SLCMs ex
ceeding 600 kilometers in range. This limit 
captures most U.S. systems, but excludes 
most deployed by the Soviet Union and its 
successors and it cannot be monitored effec
tively. Additionally, such missiles are con
sidered particularly stabilizing and cost-ef
fective and they could prove to be increas
ingly valuable multi-mission alternatives to 
other flexible deterrent systems being cur
tailed, like the B-2 bomber or carrier forces. 
For such national security reasons, which 
are still persuasive, President Reagan did 
not agree to SLCM limits in START. 

For SLBMs, the June 1992 Joint Under
standing permits "downloading" of multiple
warhead SLBMs to a ceiling of 2,160 war
heads during START and to 1,750 warheads 
by the year 2000 or 2003. Such "downloading" 
cannot be monitored with high confidence. 

Safeguards: SLCMs should be kept out of 
START since SLCM limits are not effec
tively verifiable and the SLCMs offer poten
tially highly cost-effective and stabilizing 
U.S. deterrent and defense capabilities for a 
range of future contingencies. For SLBMs, 
vital strategic stability and verification is
sues also require extreme caution in imple
menting any limitations on U.S. SLBMs. 
SLBM downloading provisions clearly should 
be kept out of START as they are not effec
tively verifiable and invite future disputes 
and cheating. 

6. REQUIRE MANDATORY ON-SITE INSPECTIONS 
AT SUSPECT SITES 

Loophole: Notwithstanding pages of de
tailed verification protocols and assertions 
that START is effectively verifiable, key 
ST ART elements simply cannot be mon
itored with high confidence-e.g., mobile 
missiles, SLCMs, ALCMs, "downloading," 
"new types," ect. Furthermore, START does 
not authorize mandatory inspections at sus
pect sites involving undeclared facilities and 
activities. START's Joint Committee and In
spection Commission does not impose inspec
tions on a party which rejects such inspec
tions and it cannot enforce compliance. 

Safeguard: The Senate should require man
datory suspect site inspections by the United 
States for the Soviet Union's nuclear succes
sor states. Such a requirement need not 
apply reciprocally to the United States. The 
Senate should tie economic assistance to the 
former Soviet Union to full inspection ac-

cess, including continuous monitoring and 
mandatory suspect site investigations. 

7. INSIST ON FULL ARMS CONTROL COMPLIANCE 

Loophole: If to be serious about arms con
trol is to be serious about compliance, the 
proposed 1991 START Treaty, the 1992 Joint 
Understanding, and initial Senate Foreign 
Relations Committee actions do not qualify. 
The abysmal record of Soviet violations of 
major arms control treaties has been well 
documented by a series of White House re
ports and by the General Advisory Commit
tee on Arms Control and Disarmament. As 
recently as April 9, 1992, in a report to Con
gress, President Bush cited continuous prob
lems of Russia's violations, including presen
tation of false data and covert activities, in
volving the INF Treaty, the Conventional 
Forces in Europe (CFE) Treaty, the Chemical 
and Biological Weapons conventions, the 
Limited Nuclear Test Ban Treaty, the ABM 
Treaty, and other agreements. 

Safeguard: The Senate should insist on the 
arms control safeguard set forth by Presi
dent Reagan in a March 1987 report to Con
gress: "Compliance with past arms control 
commitments is an essential prerequisite for 
future arms control agreements .... Strict 
compliance with all provisions of arms con
trol agreements is fundamental, and this ad
ministration will not accept anything less." 

In following up Boris Yeltsin's June 1992 
summit statement that Russia has stopped 
lying to us, the Senate should require, as a 
precondition of START ratification, that 
President Bush certify the immediate cor
rection of false data for INF, GFE, START, 
Chemical and Biological agreements, and 
correction of all other violations of treaty 
obligations (excepting the obsolete ARM 
Treaty). 

MAD, SDI, ABM 

If strategic arms control and the June 1992 
summit's proclaimed "Global Missile Protec
tion System" are to be taken seriously, it is 
necessary to eliminate ST ART's MAD poison 
pill against the U.S. Strategic Defense Ini
tiative (SDI); to put aside the 1972 ABM 
Treaty, which is broken, obsolete, and no 
longer legal; and to accelerate U.S. deploy
ment of space-based missile defenses. 

The July 1991 ST ART carries forward the 
Soviet hardliners' poison pill against U.S. 
deployment of advanced missile defense sys
tems under SDI. The Soviet position explic
itly tied future Soviet compliance with 
START to U.S. compliance (albeit unilat
eral) with the 1972 ABM Treaty which bars 
advanced defenses. Absent such U.S. compli
ance, says a Soviet START declaration of 
June 13, 1991, START would not be "effective 
and viable." 

Yet the ABM Treaty is a broken Humpty 
Dumpty of a treaty, irretrievably breached 
since 1983 by a central Soviet violation (con
struction of the Krasnoyarsk radar), first ac
knowledged by former Soviet Foreign Min
ister Edwuard Shevardnadze in October 1989. 
The treaty is also undercut in at least five 
other areas of noncompliance cited in Presi
dent Bush's April 9, 1992 report to the Con
gress. 

At the same time, the ABM Treaty is obso
lete in its underlying assumptions about the 
assured effectiveness of global nonprolifera
tion efforts and against the technological 
possibility of cost-effective missile defenses. 
The ABM Treaty also has an obsolete and in
creasingly questionable ethical base in its 
reliance on the doctrine of nuclear deter
rence based on the threat of mutual assured 
destruction. 

Furthermore, since no successor state pro
tocol exists for the ABM Treaty comparable 

to START's multilateral "Signature Proto
col" of May 23, 1992, its legal status has ex
pired. In an added twist, systems limited 
under the ABM Treaty now include a large 
phased-array radar based in Skrunda, Lat
via, an independent country which does not 
want any independent country which does 
not want any Soviet or Russian installations 
on its soil and which has not assumed Soviet 
treaty obligations. 

The June 1992 Yeltsin-Bush summit proved 
quite inadequate in handling these issues or 
the additional global reality of the increas
ing threat of proliferation of weapons of 
mass destruction. The summit's "Joint US
Russian Statement on a Global Protection 
System" (GPS) signed by Yeltsin and Bush 
did not reject the ABM Treaty as expired, 
broken, or obsolete. It sets aside nothing, 
but merely establishes a high-level group to 
explore potential avenues in developing a 
"concept" for a GPS. The proposed high
level group will apparently be bound by a 
commitment to the obsolete ABM Treaty 
and will be limited in its focus. An impor
tant indicator is that the group will be head
ed for the United States by a State Depart
ment planning official, Dennis Ross, a Mid
dle East expert, rather than, for example, by 
the knowledgeable head of the Pentagon's 
Strategic Defense Initiative Organization 
and former U.S. ambassador to the Defense 
and Space Talks, Henry Cooper. 

The group's "concept" focus is expected to 
be on ground-based systems, warning cen
ters, and space-based sensors, rather than on 
space-based interceptors like SDI's promis
ing "Brilliant Pebbles." Yet only space
based interceptors and U.S. control can ef
fectively assure engagement of missiles 
going to any direction from any direction 
(e.g. from submarines or Third World loca
tions). Space-based interceptors are alone 
able to counter missiles near their launch 
point or in midcourse rather than over one's 
own territory close to the missiles' expected 
point of impact. 

The American people, Boris Yeltsin and his 
fellow reformers, and, indeed, the entire 
globe all need a far more assertive and 
stronger pro-SDI U.S. position than the June 
1992 summit's against the Soviet hardliners 
or than Congressional approaches focused on 
"narrow" interpretations which gut timely 
deployment of advanced defenses. The world 
is marked by unprecedented volatilities in 
the former Soviet Union, an ABM Treaty 
long broken in its provisions and assump
tions, continued treaty violations, increas
ing proliferation problems, and the suicidal 
madness of MAD. 

As part of any START framework, the 
United States should therefore insist on set
ting aside the ABM Treaty (as it set aside 
the broken SALT I and SALT II agreements 
in 1986) and accelerate a spaced-based SDI 
system fully under U.S. control. There can 
be no doubt that it is in the supreme na
tional interest of the American people and in 
the highest interest of global security and 
stability that the United States rapidly pro
vide the global insurance safeguard only ad
vanced anti-missile defenses can assure. To 
guard against adverse developments the im
plementation of U.S. START cuts (particu
larly in the latter phases) should be tied by 
the Senate to the pace of U.S. deployment of 
advanced, space-based interceptors. 

A NEW STRATEGIC GRAND BARGAIN 

The administration and the Senate For
eign Relations Committee are pressing for 
early ratification of the obsolete July 1991 
START Treaty. They insist the Senate vote 
without resolving START's fundamental pro-
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cedural, substantive, and legal inconsist
encies, and without waiting for a critical ex
amination of the June 1992 summit's Joint 
Understanding and its final treaty text. 
They are proceeding without testimony from 
START critics, without the assessments of 
the Senate Armed Services and Intelligence 
Committees, and without establishing any 
effective safeguards to assure American se
curity and global stability. 

Such an approach to an immensely impor
tant issue endangers U.S. security and loses 
a historic opportunity for shaping a far
reaching new strategic framework, even as 
Boris Yeltsin and his fellow reformers face 
staggering obstacles and aggressive elements 
maintain the hope of gaining control in the 
former Soviet Union. 

At this historic juncture, the Senate 
should undertake an integrated judgment on 
START and on the evolution of a new strate
gic framework. Budgets and treaties are 
drastically cutting U.S. strategic capabili
ties even as we face an increasingly volatile 
globe and a stumbling nuclear superpower in 
the former Soviet Union. At the same time, 
START ratification proceedings and national 
elections bring special requirements and op
portunities for reassessment. The required 
strategic decisions should include assess
ments of the globe's new strategic realities, 
expert critiques of the START and Anti-Bal
listic Missile (ABM) treaties, and develop
ment of safeguards and alternative strate
gies for a new framework based on the fol
lowing elements: 

First, restart START as a single coherent 
treaty, building on the 1991 Gorbachev agree
ment, the 1992 Signature Protocol, Side Let
ters and summit Understanding, and other 
associated START elements and new safe
guards, to achieve a truly far-reaching, sta
bilizing, and effectively verifiable START 
treaty with key elements changed as pro
posed above. 

Second, set aside the obsolete 1972 ABM 
Treaty and commit to rapid U.S. deployment 
of advanced strategic defenses. Agreement 
should be sought, and greater economic as
sistance could be offered as an inducement 
for such an agreement. But whether or not 
agreement is forthcoming, the United States 
should declare, notably in conjunction with 
any START package, that for reasons of su
preme national security interests and to 
strengthen global arms control, security, 
and stability, it will set aside the ABM Trea
ty and will accelerate the testing and de
ployment, under U.S. control, of advanced 
strategic defenses to include space-based, 
anti-missile interceptors by the year 2000. 

Third, insist on fundamental institutional 
changes in the former Soviet Union. The 
United States must finally act as if it really 
won the Cold War and wants to keep it that 
way, and while there is still time, exercise 
decisive leadership to consolidate and safe
guard that victory for democracy and peace. 
The United States must, therefore, use all 
available diplomatic and economic leverage 
to work with Boris Yeltsin and his fellow re
formers to set the terms for a far-reaching 
partnership against the Soviet hardliners 
and for the transformation of the successor 
states to full democracy at home and peace
ful behavior abroad. 

In such a new Grand Bargain, U.S. eco
nomic assistance under the Freedom Support 
Act of 1992 or the Nunn-Lugar Soviet Nu
clear Threat Reduction Act of November 
1991, as well as implementation of major 
START reductions or consideration of new 
arms control agreements (e.g. on chemical 
weapons or nuclear testing), should be condi-

tioned on fundamental institutional changes 
certified by the U.S. president and Congress. 
Such changes should include: full civilian 
parliamentary control and transparency of 
military and intelligence programs and 
budgets equivalent to those in the Western 
democracies; full treaty compliance, includ
ing accurate data; immediate Soviet/Russian 
military withdrawal from the Baltic coun
tries; verifiable dismantling, within the next 
two years, of the former Soviet Union's stra
tegic weapons and force structure below 
START levels; and conversion to private ci
vilian production and ownership under a 
legal system which fosters and protects full 
democracy at home and international law 
abroad. 

As the Berlin· Wall and the Iron Curtain 
came down and the military coup failed in 
Russia, the first fine flush of victory left 
many optimistic about the beginning of a be
nign new era in which the United States 
could afford to be more relaxed about the 
control of nuclear weapons and about serious 
military threats to ourselves and to our 
friends and allies. Many months later, with 
the old Soviet Union in turmoil and the dis
tinct possibility of more turmoil and aggres
sive new leaders to come, with the prolifera
tion genie out of the bottle, and with the 
knowledge of how close Saddam Hussein, and 
perhaps others, have come to acquiring 
weapons of mass destruction and their deliv
ery systems, there can be no excuse for such 
dangerous illusions. 

We are living in a world in which the prob
lem is more, not less acute. Only with the es
tablishment of a new strategic framework 
and a new Grand Bargain-restarting 
START, deploying advanced strategic de
fenses, and pressing with all available lever
age to establish the institutions of full de
mocracy in the successor republics of the 
former Soviet Union-can the freedom and 
security of America and the world be safe
guarded for future generations. 

[From the Center for Security Policy, Sept. 
24, 1992] 

STOP "START": THE CASE AGAINST RATIFI
CATION OF THE STRATEGIC ARMS REDUCTION 
TREATY 
I. AN INSTITUTIONAL CRISIS: THE SENATE AS 

RUBBER-STAMP? 
Fifteen months after the Strategic Arms 

Reduction Treaty (START) was signed in 
Moscow by President George Bush and then
Soviet President Mikhail Gorbachev, the 
United States Senate is preparing to give its 
advice and consent to the Treaty. On the 
face of it, this seems bizarre. 

After all, the government with whom the 
Treaty was negotiated no longer exists; its 
successors are, moreover, behaving in ways 
that do not encourage confidence about their 
future compliance with its terms. Serious 
defects incorporated into the START agree
ment at the insistence of the ancien Soviet 
regime persist. And an agreement that would 
go some ways toward correcting ST ART's 
flaws-initialled with much fanfare at the 
June summit between President Bush and 
Russian President Boris Yeltsin-appears, at 
present, unlikely to be translated into a 
binding accord. 

The fact that the Senate could con
template agreeing to the ratification of the 
START Treaty under these circumstances is 
a sorry indictment of the degree to which 
the institution no longer performs its con
stitutional responsibilities in the treaty
making process. Instead, it merely goes 
through the motions; the outcome-Senate 
advice and consent-is preordained well in 
advance. 

To be sure, quite some time has passed 
since the START Treaty was submitted to 
the Senate for ratification. The lapse of so 
much time should not be confused, however, 
with a careful and rigorous examination of 
and debate on the accord and its terms. In
stead, the delay has largely been due to the 
uncertainty and disarray caused by the col
lapse of the Soviet Union. During most of 
this period, the Senate has simply been un
able to act on ST ART as the Bush Adminis
tration engaged in a series of desperate nego
tiations aimed at salvaging a treaty in which 
the latter had invested immense political 
capital. This has larg·ely been accomplished 
through the device of papering over those 
problems inherent in the accord that were 
exacerbated by the Soviet empire's dissolu
tion. 

To be sure, a number of hearings have been 
held by the Senate Foreign Relations, Armed 
Services and Intelligence Committees. With 
the active connivance of the Bush Adminis
tration, however, no expert witnesses who 
believe the Treaty's defects to be sufficiently 
serious as to justify withholding ratification 
have been permitted to testify. 

To be sure, amendments have been drafted 
and approved by the Foreign Relations Com
mittee. Still others may be offered and ac
cepted when the resolution of ratification 
reaches the Senate floor in the near future. 
If so, such amendments will-all other things 
being equal-be like those already adopted: 
By definition, they are not "killer amend
ments," i.e., those that would require re
negotiation of the Treaty's terms with the 
Russian or other Soviet successor govern
ments. They are instead cosmetic modifica
tions, intended not to corrsct important de
fects in the Treaty but rather to provide po
litical cover to Senators. 

In short, the United States Senate is in se
rious jeopardy of being reduced to a rubber
stamp for the Bush Administration's seri
ously flawed arms control agreements. The 
absence of a rigorous Senate review of 
START is symptomatic of a much larger 
problem: the atrophying of that all-impor
tant check-and-balance on the executive in
tended by the framers of the Constitution 
when they divided treaty-making power be
tween it and the Senate. Such a corruption 
of the constitutionally mandated ratifica
tion process creates conditions likely to 
produce not only unwarranted approval of 
the present Strategic Arms Reduction Agree
ment but future accords that are even more 
defective. The upcoming, wholly unverifiable 
and ill-conceived Chemical Weapons Conven
tion is a case in point. 

The Center for Security Policy believes 
that-for both these immediate and longer
term reasons-the Senate must be given an 
opportunity to consider the unvarnished 
facts about the START accord. Since none of 
its cognizant committees have permitted 
such facts to be made a part of the record of 
their review of the Treaty, the Center be
lieves it imperative to provide the Senate, 
the media and the American public at large 
with the following, brief arguments against 
ratification of the START agreement in its 
present form. 

II. UNDERSTANDING THE POLITICAL CONTEXT 
The general absence in the Senate of seri

ous challenge-or even rigorous question
ing-of the Bush Administration's assertions 
about the START Treaty appears to reflect 
the almost euphoric reaction of official 
Washington to the end of the Cold War and 
certain assumptions about the future of 
U.S.-Russian relations. Three of these inter
related assumptions warrant especially close 
scrutiny: 
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First, the contention that-with the dis

solution of the Soviet Union-Russia is be
coming an open society that can simply not 
afford to continue to invest heavily in its 
strategic forces , at least to the degree it has 
in the past. In short, according to this rea
soning, START's exact provisions, and any 
defects it may have, do not matter. 

Second, Russia is now a reliable negotiat
ing partner, determined to comply with its 
arms control obligations. And 

Third, the follow-on agreement to START, 
negotiated as a "Joint Understanding" at 
the June Washington summit, will solve any 
problems which may exist with the present 
Treaty. 

Unfortunately, when subjected to rigorous 
analysis, these assumptions simply do not 
stand up to scrutiny: 
Just how "former" is the former Soviet Union? 
In important respects, the battle for the 

heart and soul of the new Russia and the 
other Soviet successor states is not over. The 
forces committed to systemic political and 
economic reform in each of the former re
publics are a long way from consolidating 
their claim to power, to say nothing of 
achieving their goals. They are increasingly 
confronted with the determined resistance of 
reactionary elements anxious to preserve
and, if possible, restore to their former 
glory-many of the institutions, policies and 
capabilities of the old order. 

In particular, the jury is still very much 
out as to whether the Civic Union coalition
comprised of communist apparatchiks, fig
ures from the military-industrial complex 
and KGB and disaffected reformers in Rus
sia-will succeed in their campaign to sus
tain vast defense expenditures and programs 
wholly inconsistent with Russia's legitimate 
security needs. There are, however, worrying 
signs. For example, on 11 September 1992, 
Interfax reported that purchase orders from 
the Russian government for military hard
ware will be greater in 1993 than this year. 

Moreover, a number of hard-line figures 
are actually receiving appointments to influ
ential positions in the Yeltsin government. 
Notably, one of these is a General Ladygin 
whose calculated obstreperousness and in
flexibility as a member of the Gorbachev 
START negotiating team induced the Bush 
Administration to make many of the last 
minute concessions that seriously weakened 
the Treaty. As a reward for his useful recal
citrance, Ladygin has been promoted and put 
in charge of the GRU, Russia's military in
telligence service. The ominous symbolism 
of such personnel decisions is not being lost 
on others in the former Soviet Union, nor 
should it be on members of the U.S. Senate. 

In short, it is certainly premature, and 
quite probably irresponsible, to predicate 
long-term U.S. security policies on the as
sumption that the transformation of the So
viet Union into democratic and peaceable 
successor states is an accomplished fact. 
Even if the intentions of those who claim to 
want such a transformation are genuine, 
they have not been realized to date and may 
never be. 
Russia is not going out of the nuclear business 
Meanwhile, the United States must remain 

concerned about the military capabilities in
herited from the Soviet Union which are still 
largely in place. While some strategic pro
grams have been eliminated as a result of 
the breakup of the Soviet Union, major re
sources continue to be devoted to facilities 
and programs intended to fight and win a nu
clear conflict with the West. Worse yet, as a 
result of a lack of discipline and trans-

parency in U.S. approaches to aiding the 
former USSR, the United States is now actu
ally subsidizing, indirectly if not directly, 
Russia's operational nuclear forces-forces 
that are still directed against the United 
States. 

For example, some of the $400 million in 
U.S. Defense Department funds set aside by 
the Congress last year to support nuclear 
weapons safety, security and dismantling ac
tivities in the former Soviet Union are being 
spent on enhanced survivability transporters 
for Russian nuclear weapons. In practice, 
these rail cars and tractor trailers will likely 
be used to support deployed missile and 
bomber units as well. Similarly, the recently 
announced decision to purchase Russian ura
nium at market prices without stipulating 
that on-going, state-subsidized production of 
this special nuclear material be halted is a 
formula for underwriting such production. 

"Business as usual" in arms control 
To those who maintain that these uncer

tainties are all the more reason for ratifying 
START (i.e., in the interest of "locking in" 
the former Soviet Union and prevent un
pleasant surprises), a "sanity check" is in 
order: The conduct of the present, putatively 
open and honorable regime in Moscow does 
not inspire great confidence in its willing
ness-to say nothing of its successors'-to 
comply fully with arms control obligations. 
Consider the following illustrative examples 
of the problem: 

Russia has already violated agreements as
sociated with START (e.g., the encryption of 
telemetry on strategic test vehicles). 

Russia is walking, if not running, away 
from the Joint Understanding agreed upon 
by President Yeltsin at the Washington sum
mit in June (e.g., by linking their ultimate 
adoption to continued observance of the 
ABM Treaty-a proposition recently stated 
explicitly as a precondition by hard-line De
fense Minister Pavel Grachev-and by argu
ing against elimination of the heavy SS-18 
force). 

Russia is continuing to violate the Biologi
cal Weapons Convention's ban on production 
and stockpiling of such weapons despite 
their repeated promises by the Yeltsin gov
ernment to cease and desist. Recently an
nounced undertakings about inspection of ci
vilian facilities are not likely to eliminate 
concerns about the use being made of them 
for illegal biological weapons-related pur
poses-to say nothing of proscribed activities 
at still-closed military facilities. 

Russia is violating CFE verification/in
spection provisions precluding Western in
spectors from conducting on-site inspections 
of all equipment and facilities that are sup
posed to be open to such monitoring. 

Russia is also walking away from the de
struction provisions of the Chemical Weap
ons Convention-on which the ink is scarcely 
dry. 

Russia is even stalling on the implementa
tion of START itself, insisting that Ukraine 
and the other Soviet states now parties to 
ST ART under the Lisbon Protocol accede to 
the Non-Proliferation Treaty as non-nuclear 
weapon states before START enters into 
force. 

The best that can be said about current 
Russian policy with regard to arms control 
is that it is both inconsistent and uncertain. 
At worst, it appears to be consistent with 
the cynical practice of the predecessor com
munist regimes: agree only to accords that 
significantly advantage Moscow's interests 
and ensure that such advantages are 
compounded by selective compliance. 

This syndrome and the aforementioned 
manifestations of it argue strongly that, at a 

minimum, the United States must proceed 
with caution, undertaking a full and realis
tic assessment of any new commitments 
which would affect the present and future se
curity of the United States. This is espe
cially true of an agreement like START 
whose impact would be both sweeping, pro
found and lasting. 

III. AN OVERVIEW OF THE START TREATY 

At the outset of the START negotiations 
in 1982, the United States publicly articu
lated a number of key objectives against 
which the final treaty can now be assessed: 

"Real reductions" in offensive arms-par
ticularly in the then-Soviet land-based mis
sile force; 

"Equal and stabilizing" force postures; and 
"Effective verification" of the develop

ment, production and deployment of Soviet 
strategic systems. 

Claims by the Bush Administration to the 
contrary notwithstanding, the START agree
ment signed in July 1991 fails to achieve any 
of its original goals: 

Not the advertised "deep reductions": The 
true effect of ST ART in reducing the former 
Soviet Union's strategic arms is sure to be 
substantially less than claimed by the Trea
ty 's proponents. The combined effect of 
START's counting rules, inaccurate data 
supplied by Moscow, allowed "downloading," 
unverifiable limits (e.g., on mobile missiles) 
and the absence of limits (notably on non-de
ployed non-mobile ICBMs) will be to permit 
the old USSR to reduce substantially the 
practical impact of such reductions as the 
Treaty requires. 

Not "equal": The Treaty provisions grossly 
favor Russia. Three blatant inequities codi
fied in the Treaty are: the attribution rules 
for warhead counting; granting Russia a de 
facto monopoly on mobile ICBMs; and grant
ing Russia a de jure monopoly on heavy 
MIRVed ICBMs. These inequalities were ac
cepted on the basis of certain assumptions 
concerning U.S. strategic modernization
notably, that there would be a deployment of 
132 B-2 bombers and, if mobile ICBMs were to 
be allowed, deployment of U.S. mobile mis
siles-assumptions that have not been borne 
out. 

Not so "stabilizing": START limits are in 
fact destabilizing as a result of leaving in 
place the preponderance of the massive So
viet-now Russian-ICBM force, particularly 
the heavy missiles designed for a first strike 
against the United States. Stability is fur
ther undermined by the cheating and break
out potential inherent in the Treaty due to 
the absence of effective verification. 

Not "verifiable" : Finally, the verification 
provisions of START-although many in 
number-are either cosmetic, ineffective or 
easily spoofed. 

In sum, there are certain direct parallels 
between the "fatal flaws" found in the SALT 
II Treaty-flaws considered sufficiently 
grievous to justify the Senate's refusal in 
1979 to agree to ratification of that accord
with the flaws in START. If anything, the 
fatal flaws of START are even greater in 
number and considerably exceed in t~rms of 
their strategic significance those of SALT II. 

IV. START' S FATAL FLAWS 

The following bill of particulars is in
tended to illuminate with greater specificity 
the serious defects in the START Treaty. It 
is meant to be neither all-inclusive nor an 
exhaustive treatment of each of the issues 
raised here. Instead, it offers a sample of the 
problems inherent in this agreement which
if, with the Senate's agreement, are left un
corrected-will cause potentially grievous 
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harm for U.S. security in the future and cre
ate precedents and strategic conditions 
which may give rise to still more deficient 
arms accords down the road. 

Three generic aspects of the ST ART Trea
ty bear special mention: those governing bal
listic missiles, air-breathing systems and 
verification. 

Ballistic missiles 
Mobile Missiles 

A central element of the original U.S. 
START negotiating position was a total ban 
on mobile missiles. The Intermediate-range 
Nuclear Forces (INF) experience with SS-20s 
and shorter-range ballistic missiles dem
onstrated the impossibility of monitoring 
mobile missiles. This reality was the major 
factor in U.S. insistence on the "zero op
tion" in INF. 

The lessons of the Gulf war also make 
clear the difficulties inherent in monitoring 
mobile missiles by National Technical Means 
(NTM) of verification. In that conflict, the 
United States had complete air superiority 
and a panoply of reconnaissance assets at its 
disposal. The job of monitoring the Iraqi 
force. moreover, was manageable compared 
to that of tracking and verifying its counter
part in the former Soviet Union. 

For example, U.S. intelligence was looking 
for a relatively small number of Scuds, sys
tems whose concealment in the deserts of 
Iraq was substantially more difficult than 
would be the job of successfully hiding much 
more mobile systems-like the SS-25-in the 
immense forests of Siberia. Even so, the 
United States was unable to determine the 
numbers, to say nothing of the location and 
readiness, of Saddam Hussein's mobile mis
sile arsenal. Effective use by Iraq of decoys 
also demonstrated the gravity of the prob-

. lem associated with spoofing caused by look
alikes and count-alikes. 

The Soviet Union consistently argued to 
permit mobile ICBMs under START, with 
limits on warheads and launchers. In 1989, 
the Bush Administration lifted the ban on 
mobiles contingent upon agreement on effec
tive verification and congressional support 
for U.S. mobile programs. In 1990, the Ad
ministration unceremoniously dropped that 
precondition-even as Congress balked at 
spending money on mobile ICBM systems 
and as little progress was made in defining, 
to say nothing of actually agreeing upon, ef
fective verification measures. 

In the negotiating "end game," the United 
States accepted the Soviets' proposals con
cerning numerical limits for deployed mo
biles and for monitoring mobile missiles. In 
short, the U.S. position on mobile missiles 
evolved from a complete ban to allowing 
ceilings of 1,100 warheads without effective 
verification. 

Thus, given the termination of the U.S. 
mobile programs, START will not only grant 
the Russians a monopoly on mobiles, but 
also simple avenues for militarily significant 
cheating. For example, only assembled mis
siles are accountable under the Treaty and 
only final assembly plants have portal mon
itoring. As will be discussed at greater 
length below, this arrangement allows Rus
sia to produce an unlimited number of states 
for mobile missiles, which can then be as
sembled covertly. 

Heavy ICBMS 
A key objective for the United States prac

tically from the beginning of the SALT nego
tiations was that of achieving substantial re
ductions in Soviet heavy ICBMs. The SS-18 
force, whose only mission can be a first
strike against the United States, has, since 

it was first deployed, been considered the 
most destabilizing element of the Soviet 
force posture. Accordingly, from the outset 
of the START talks, the U.S. insisted upon a 
ban on production, flight-testing and mod
ernization of existing or "new types" of 
heavies-including the now deployed SS-18 
Mod5. 

At the 1987 Washington summit meeting 
between President Reagan and Mikhail 
Gorbachev, the sides agreed to limit Soviet 
heavy missiles to 1,540 warheads on 154 de
ployed SS-18s. The decision to permit Mos
cow to retain half its most deadly first
strike force was bad enough; after 1988, how
ever, the remainder of the U.S. position on 
heavies was seriously eroded. 

For one thing, the Bush Administration 
accepted the deployment of the SS-18 Mod 5, 
a major qualitative improvement over the 
Mod 4. In fact, so great was the improvement 
in performance associated with this new mis
sile that a force of 154 Mod 5s was judged 
roughly comparable in capability to the 
then-existing deployment of 308 earlier gen
eration SS-18s. In short, the START Treaty's 
vaunted halving of the Soviets' most dan
gerous missile capabilities was largely viti
ated. 

For another, the Bush Administration 
agreed to drop flight test limits on heavies 
and permit modernization. The ban on flight 
testing and modernization of heavies was in
tended to remove this class of weapons by 
forcing the Soviets' heavy missiles to atro
phy over time. Without the ban on mod
ernization, the agreed-upon numerical re
strictions on heavies will basically prevent 
only the quantitative expansion of the Rus
sian SS-18 force. 

Permitted modernization also allows the 
Russians to upgrade significantly qualitative 
capabilities in an area where the U.S. has no 
equivalent force. In the absence of the sort of 
outright ban on SS-18s envisioned in the 
June 1992 Washington summit agreement, 
the effect of START is to allow Russia to 
produce still more advanced follow-ons, each 
with greater capability than the previous 
modification. While an effective prohibition 
on new types would preclude such mod
ernizations, the START Treaty-like the 
SALT agreements before it-has no such pro
hibition. Instead it leaves the former Soviet 
Union ample leeway to introduce essentially 
new missiles under the pretense that exist
ing ones are simply being upgraded. In short, 
START prevents only the U.S. from deploy
ing heavies now and in the future, an ar
rangement clearly inconsistent with the 
spirit and the letter of the 1972 Jackson 
amendment to the SALT I Treaty. 

Non-Deployed Missiles and Launchers 
A major flaw of SALT II was that the re

ductions it required could be easily reversed 
because of the absence of limits on non-de
ployed missiles and launchers. For this rea
son, the United States long sought to re
strict the numbers and locations of all non
deployed land-based missiles (NDMs) and 
non-deployed launchers (NDLs). 

In yet another reversal of the Reagan posi
tion, the Bush Administration agreed to the 
Soviet position of no numerical limits on 
non-mobile NDMs. Thus, Russia has the 
right to produce and stockpile as many land
based ICBMs as they desire, including 
MIRVed heavy ICBMs. This allows unlimited 
refire and breakout capability. 

The Bush Administration did slightly bet
ter when it came to achieving limits on the 
number of NDMs and NDLs associated with 
mobile missiles. And yet, these limits (e.g., 
250 for mobile NDMs) were set so high under 
ST ART as to make them meaningless. 

Unfortunately, the restrictions on NDMs/ 
NDLs in the START Treaty designed to pre
clude rapid reload are unlikely to have any 
real effect on Russian capabilities. Mobiles 
provide for easy refire. Meaningful NDL/ 
NDM limits, therefore, are crucial to pre
venting major breakout avenues. Such limits 
and geographic restrictions as are imposed 
by START for mobile NDMs/NDLs clearly do 
not serve this purpose. 

Warhead Attribution 
Russian warheads deployed under START 

are substantially undercounted. A 10-reentry 
vehicle (RV) payload is attributed to the SS-
18-even though it is capable of carrying 14 
RVs. The SS-N-23 is counted as carrying four 
warheads, but may be capable of carrying 
twice as many. This means that the former 
Soviet Union can legally have thousands of 
warheads beyond the levels nominally per
mitted under the START Treaty. 

What is more, the ex-USSR added insult to 
potential strategic injury by changing their 
own data. In the December 1987 Washington 
Summit Joint Statement, the Soviets stated 
that the SS-N-18 carried seven warheads. In 
the Memorandum of Understanding accom
panying the START Treaty, however, the 
SS-N-18 is listed as carrying only three re
entry vehicles. 

Overall, the START counting rules allow 
Russia to maintain a much larger force of 
launchers and platforms than has been ex
pected. Thus, the SS-N-18 attribution num
bers could decrease the number of account
able warheads by about 1,000-allowing the 
Russians to retain up to 40 ballistic missile 
submarines, over twice the number the Unit
ed States will retain. 

This enormous undercounting, which is 
fully legitimized by the START Treaty, also 
allows the Russians a ready-made breakout 
avenue through RV-uploading. The potential 
RV breakout resulting from the attribution 
rules on the SS-18, SS-N-18, and SS-N-23 
could be measured in the thousands of war
heads. 

Downloading 
The RV breakout problem is compounded 

by ST ART's prov1s10ns allowing for 
downloading of up to 500 RVs. By nominally 
reducing the number of warheads these two 
missile types can carry, a larger quantity of 
each missile can be retained than would oth
erwise have been the case. 

The downloading provisions also allow the 
Russians another path to breakout. Stock
piled RVs, legal in START, could be 
uploaded in a crisis or during a conflict. 
Combined with the agreement to undercount 
the SS-N-18, the Soviet successor states are 
allowed a total of about 2,500 downloaded 
warheads on three types of ballistic missiles. 
It seems likely that all of these additional 
warheads could be uploaded in a matter of 
weeks, at most, months. 

Throw-weight 
A long-held U.S. position was that the ag

gregate throw-weight of the Soviet ballistic 
missile force must be reduced by roughly 50 
percent. Here again, the Bush Administra
tion agreed to several Soviet-proposed 
changes which significantly and systemati
cally mis- and undercount throw-weight. 

For example, the START Treaty does not 
require that the parties' data concerning the 
throw-weight capabilities of their respective 
missile forces be measured by the other side. 
Instead, such data-and that concerning the 
throw-weight performance of new missiles-
is simply "declared." Moscow's representa
tions to date suggest that the Russians have 
chosen significantly to overstate their ac-
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tual throw-weight capabilities (i.e., 6.6 mil
lion kilograms vs. roughly 5.8 million kg). 

Such inflated estimates serve to make the 
actual effect of throw-weight reductions sub
stantially less than 50 percent. In addition, 
the formula contemplated for calculating 
throw-weight under START amounts to just 
70-80% of potential capability. As a result, 
the Russians could (assuming they were will
ing to make the necessary investment) field 
forces with a total capability of nearly 4 mil
lion kg throw-weight-roughly twice the cur
rent U.S. aggregate throw-weight and on the 
order of three times the capacity inherent in 
the missile forces the United States will de
ploy under ST ART. 

Air-breathing systems 
Backfire Bomber 

Another fatal flaw of SALT II repeated in 
START is the circumvention permitted by 
the absence of any real limits on Backfire 
bomber. The Backfire is capable of delivering 
a payload at strategic range, perhaps includ
ing long-range air-launched cruise missiles 
(ALCMs). The Soviets consistently con
tended that the Backfire is not an inter
continental heavy bomber. Under President 
Reagan, the United States insisted on this 
system's inclusion in START. The Soviets 
refused. 

Under President Bush, the U.S. position 
eroded to the point where Backfires were ul
timately exempted from START's limita
tions. Instead, they are dealt with under a 
separate, "politically binding" agreement. 
Under its terms, the number of Backfires 
were limited to a total deployment of 5~a 
number substantially larger than are cur
rently in the Russian inventory. A ban was 
also imposed on giving the Backfire an aerial 
refueling capability, something it has long 
been suspected of having. As a result of this 
jury-rigged extra-treaty compromise, there 
is no inspection or verification regime for 
the Backfire. 

Heavy Bomber Definition 
The initial U.S. position in START was to 

include, and hold accountable, all types of 
existing and future Soviet heavy bombers
including Backfire follow-ons. The U.S. ulti
mately agreed, however, that a new Back
fire-type bomber would not be limited by ei
ther START or the separate Backfire agree
ment unless the Russians agreed to do so. 
This would permit Russia to build a modern 
Backfire-type bomber in unlimited numbers. 
Should they choose to do so, they will be 
able legally to train air force personnel in 
aerial refueling on the follow-on. 

ALCM Counting 
Although the United States nominally 

achieved its objective of discounting air
breathing systems and of excluding conven
tional ALCMs, the benefits of the discount 
approach have been greatly undercut by the 
decision to reduce the number of B-2 bomb
ers from 132 to the proposed 20. In fact, the 
gutting of the B-2 program will leave the 
U.S. without a sufficient force of modern and 
effective bombers to permit it to exploit 
such advantages as it nominally obtained 
under the agreed discounting arrangements 
for air-breathing systems. Finally, the U.S.
Russian force asymmetry exacerbated by the 
cut in the number of B-2s is compounded by 
the fact that U.S. bombers would face mas
sive air defenses if they have to carry out at
tacks against the former Soviet Union. Rus
sian bombers face no such obstacle. 

ALCM Range 
A further concession-which also served 

dramatically to undermine the U.S. ap-
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proach in START with respect to air-breath
ing systems and stability-involved the 
range for START-accountable ALCMs. 
Throughout the Reagan Administration it 
was set at 1,500 km. This was a level meant 
to preserve maximum U.S. flexibility in 
fielding shorter-range systems and to recog
nize the need for American bombers to 
stand-off at considerable distances in 
launching ALCMs against unconstrained, 
forward-deployed Soviet air defenses. The 
1,500 km level was also seen as advantageous 
to the United States, a provision that would 
go some way toward offsetting provisions fa
voring Soviet strengths in the ballistic mis
sile area. 

The Soviet position throughout the 
START negotiations, however, was 600 km 
and never changed. The Bush Administration 
sought a series of compromises starting with 
lowering the range accountability limit to 
1,000 km. In the end, it accepted the ultimate 
"compromise"-the Soviet position of 600 
km. 

Verification 
The verification aspects of the START 

Treaty are among its most troubling. Un
precedented in their complexity, intrusive
ness and likely cost to the United States-
qualities that have prompted Bush Adminis
tration spokesmen and other Treaty support
ers to assert that this accord is verifiable
START's verification regime is in key re
spects, nonetheless, woefully inadequate to 
the task of monitoring Soviet successor 
states' compliance with its terms. 

Portal Monitoring 
At the beginning of the negotiations, the 

U.S. considered on-site monitoring of missile 
production facilities to be key to effective 
verification. The United States believes it 
was essential to monitor solid rocket motor 
production facilities-facilities with unique 
identifying signatures-as opposed to final 
assembly plants which typically have no 
such unique signatures. This arrangement 
differed from INF, where all missiles were to 
be eliminated and the discovery of any INF 
missile thereafter would constitute a viola
tion. Under START, strategic ballistic mis
siles would continue to be produced and de
ployed. Here again, the Bush Administration 
reversed the long-standing U.S. position and 
agreed to establish portal monitoring only at 
final assembly locations for mobile missiles. 

This central concession makes impossible 
monitoring Russian compliance with the 
limitations on mobile ICBMs. Without mon
itoring at solid rocket motor production fa
cilities, the United States simply has no 
hope of verifying the number of missile 
stages produced. Such stages can then be 
stockpiled, to be assembled (a relatively 
straightforward and rapidly accomplished 
task) when desired. Given that mobile mis
siles inherently lend themselves to oper
ations deployment away from fixed-and 
monitored-installations, such production 
could translate into substantially larger 
numbers of mobile ICBMs than permitted 
under START. 

Russia could also use covert assembly and 
storage to maintain a ready augmentation 
force of fixed ICBMs with minimal risk of de
tection. When the United States dropped 
limits on non-deployed missiles for such sys
tems, it rationalized away the need for mon
itoring of production facilities associated 
with such missile stages. The Russians are, 
therefore, legally able to produce as many of 
such missiles as they desire. 

On-Site Inspection (OSI) 
The United States has long believed that 

on-site inspections were necessary to deter 

the Soviets from establishing covert produc
tion and storage sites for START Treaty
limited items. However, the START Treaty 
contains a right to short notice inspections 
only for facilities on a list provided by the 
inspected side. Naturally, Russia is unlikely 
to place covert production and storage facili
ties on the list to be provided. 

The START Treaty contains no suspect
site inspection of non-declared facilities, a 
provision that might have deterred covert 
production and storage facilities. Instead, if 
the United States believes it necessary to 
visit a site not on Moscow's list, it must ob
tain Russian permission. Should that per
mission not be forthcoming, there is no re
course. 

ALCM Inspections 
Because ALCMs are produced in non

unique facilities and are easily moved and 
stored, the United States believed that no ef
fective verification regime could be found for 
ALCMs. From this reason the U.S. sought to 
prevent the Soviets from using the ALCM 
verification regime as an intelligence gath
ering tool to gain information on advanced 
U.S. programs. 

However, the START Treaty the United 
States has agreed to an intrusive ALCM in
spection regime-despite the fact that there 
are no numerical limitations on ALCMs. 
This contrasts starkly with the far less 
stringent inspection arrangements that 
apply to much more rigorous constraints. 

The ALCM inspection provisions are, more
over, drafted in such a way as to affect es
sentially only U.S. systems. The inspection 
regime will not have the effect of increasing 
the sides' confidence in compliance with the 
ALCM provisions of the Treaty. Instead, it 
will likely risk compromising U.S. "black" 
missile programs and sensitive long-range, 
conventionally armed ALCM programs. 

Tagging 
For years, the United States insisted that 

effective verification of production and de
ployment of missiles required "tagging" (a 
means of identifying objects in a tamper-re
sistant fashion). For mobiles, tagging was in
tended to monitor deployed launchers-in 
part to deter rotation of non-deployed 
launchers or covert introduction of illegal 
launchers into the deployment areas for 
operational checkout and crew training. 

In the ST ART negotiating end game, how
ever, the Bush Administration agreed to re
place the tagging provisions the U.S. had in
sisted upon with ineffective "unique identifi
ers," consisting of little more than the fac
tory number of the launch canister the first 
stage-information easily manipulated or 
spoofed. 

The sum of these numerous defects of the 
START Treaty are substantially more worri
some than they are individually. Collec
tively, they constitute an arms control re
gime that is neither equitable nor verifiable. 
The dramatic, and adverse, effect it will 
have on the size and quality of American 
strategic offensive forces is not likely to be 
matched by comparable changes in those of 
the former Soviet Union. 

In fact, provisions included in the Treaty 
at the insistence of hard-line elements in the 
Russian military-industrial establishment 
will-unless altered by Senate action-create 
loopholes and inequities certain to be ex
ploited if the influence of this faction con
tinues to grow in Moscow. Since such an un
savory development is very much in pros
pect, the recommendations to the Senate 
contained in the following section take on 
special urgency and importance. 
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V. CONCLUSIONS AND RECOMMENDATIONS 

This litany of issues on which the Bush Ad
ministration abandoned negotiating posi
tions adopted by its predecessor is of concern 
not only because it demonstrates the myriad 
times Soviet tenacity and obstreperousness 
were rewarded with substantive U.S. conces
sions. Far more important is the fact that 
the ground given up by the Bush team in 
order to "close" the deal on START was the 
difference between an accord that served 
U.S. interests and one that manifestly does 
not. 

The Center for Security Policy believes 
that, had the Reagan Administration been 
willing to accept so seriously defective and 
inequitable an agreement-had it been pre
pared to make the many unwarranted and 
dubious "compromises" with Moscow nego
tiated by its successor-an agreement as 
flawed as the START Treaty could have been 
accomplished years ago. It is especially stu
pefying that the United States would con
sider entering into such a deficient accord 
now, at a moment when the opportunity for 
far more satisfactory arrangements presents 
itself thanks to the collapse of the Soviet 
Union and the attendant increase in Mos
cow's need for U.S. assistance. 

Why ST ART must be improved 
Ironically, the Administration's own hand

iwork implicitly recognizes this reality. The 
Joint Understanding signed in June 1992, in 
effect, amends the START Treaty by cutting 
the number of strategic nuclear warheads 
~ach side is (nominally) permitted to have 
by roughly one-half. More importantly, it 
also eliminates the right the former Soviet 
Union was accorded under START to field 
and modernize 154 of the dreaded SS-18 
heavy intercontinental ballistic missiles and 
hundreds of other threatening multiple
warheaded ICBMs. 

The missile force Moscow could retain 
under the unamended START Treaty- but 
not under the accord as modified in June
would leave Russia with the ability to exe
cute a fearsome preemptive first-strike 
against the United States. While the threat 
that such an attack might actually be 
launched has receded for the moment 
(thanks to the collapse of Soviet totali
tarianism and the policies adopted by demo
cratic successors led by Boris Yeltsin), until 
the former Soviet Union's first-strike weap
onry is actually dismantled, that threat 
could quickly reemerge. 

Unfortunately, recent developments in the 
old Soviet empire have underscored the dan
gers of confusing permanent changes with 
ones that can be rapidly reversed. The re
newed assertiveness of imperialist ele
ments-evident in the increasingly bellig
erent rhetoric of the Russian Defense Min
ister, Gen. Pavel Grachev (among others}
has already translated into threats of sub
stantial Russian military involvement in 
Moldova, Georgia, Azerbaijan, Armenia and 
even the Baltic states. 

Other bloody crises may be in the making 
as Moscow " assists" ethnic Russians or 
Slavs elsewhere in the former USSR. The as
cendancy in the Yeltsin cabinet of leading 
figures from the Soviet military-industrial 
complex, moreover, augurs ill for the domes
tic transformation so urgently needed-to 
say nothing of the prospects for a perma
nent, peaceable realignment of Moscow's for
eign relations. 

The need for a revised approach to ST ART
and beyond 

Under these circumstances, it behooves the 
Senate to _use its unique sta tus under the 

Constitution-that of a partner with the ex
ecutive branch in treaty-making-to effect 
two changes in the Bush Administration's 
approach to strategic arms control: 

First, the Senate should insist that the Ad
ministration abandon its current two-track 
strategy involving prompt ratification of the 
present Treaty and then separate action on 
the amendments entailed in the Joint Under
standing in the form of a START II Treaty." 
Instead, President Bush should be directed to 
present as quickly as possible the fleshed-out 
agreements outlined in that Understanding 
as a protocol to START-an integral part of 
the original Treaty which would be consid
ered simultaneously by the Senate. 

In this manner. the danger would be re
duced that the United States will be stuck 
with a strategic arms reduction treaty bereft 
of changes even the Administration agrees 
(at least implicitly) are needed. Whereas an 
effort to fix a crucial defect in START by 
linking its ratification to the elimination of 
all SS-18s might once have been resisted on 
the grounds that it would be a deal-breaking 
" killer amendment," that argument no 
longer applies. Today. this defect can be 
fixed merely by formally affixing the Rus
sians' expressed commitment to dispense 
with their SS-18s before the Treaty is rati
fied. 

In the process of such a renegotiation, 
other problems with the START Treaty 
should also be revisited. Most of these prob
lems, like START's "grandfathering" of 154 
SS-18s, were incorporated when the Bush Ad
ministration acquiesced to Mikhail 
Gorbachev's intransigence. If the starkly 
contrasting spirit of cooperation and flexi 
bility Mr. Yeltsin seemed to exhibit in Wash
ington is real, it should be possible to cor
rect such other serious-but as yet 
unaddressed-deficiencies as: 

Moscow's right to deploy hundreds of mo
bile ICBMs-systems designed to defeat U.S. 
monitoring and verification techniques; 

the latitude Russia will enjoy to retain 
every single missile taken off-line pursuant 
to reductions requirements. If such systems 
are not destroyed, they could be used to field 
a significant covert offensive force; and 

limitations on verification activities that 
preclude continuous U.S. monitoring of 
former Soviet missile production facilities , 
tagging of missiles to assist in distinguish
ing between legal and illegal ones, and in
spection visits to sites other than those ap
proved by Moscow suspected of concealing 
proscribed activities or systems. 

Delay on U.S. ratification of the START 
Treaty would also permit an opportunity to 
clear up seemingly conflicting commitments 
made by Russia and the other three Soviet 
successor states now party to ST ART 
(Ukraine, Belarus and Kazakhstan). As it 
currently stands, it appears that Moscow is 
determined to delay the Treaty's entry into 
force until the latter accede to the Nuclear 
Non-Proliferation Treaty as non-nuclear 
states- something that may not happen any
time soon. 

A time for " new thinking " on arms control 
Second, the Senate should encourage the 

executive branch to engage in some " new 
thinking" about arms control. Specifically, 
the executive branch should be urged to con
centrate less on the symptomatic treatment 
of the residual Soviet threat (i.e., traditional 
arms control) and more on systemic thera
pies (i.e., approaches that address its under
lying cause). After all, it will only be when 
genuine democratic political and free mar
ket economic systems have fully displaced 
the persisting institutions of empire and mil-

itarism that the rest of the world can hope 
for real safeguards against a renascent dan
ger from the former USSR. 

In this regard, the Senate may wish, both 
as an incentive to swift completion of a 
START protocol based on the Joint Under
standing and as a catalyst to sweeping struc
tural reform, to urge the Bush Administra
tion to propose a deal: U.S. help in securing 
generous, multi-year relief of the $80-plus 
billion in international debt that was the 
crushing legacy of Soviet misrule once 
START's shortcomings have been formally 
fixed and the amended Treaty ratified. 

By these two initiatives, the Senate could 
help transform the START Treaty from a 
major liability into a useful instrument for 
constructive change in the former Soviet 
Union and for stable, peaceful relations be
tween this country and the successor states. 
Advice and consent to anything less would 
be an abdication of the Senate's constitu
tional role and a strategically reckless dis
service to the national interest. 

AMENDMENT NO. 3317 

(Purpose: To further the interests of the 
United States in connection with the 
START Treaty ratification) 
Mr. WALLOP. Mr. President, I send 

an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from Wyoming, Mr. WALLOP, 

proposes an amendment numbered 3317. 
Add at the appropriate place the following: 
The Senate's advice and consent to the 

ratification of the START Treaty is subject 
to the following condition, which shall be 
binding upon the President: 

" The START Treaty, including the May 23, 
1992, Protocol, the two Annexes, six Proto
cols, Memorandum of Understanding, and 
Corrigenda, shall not enter into force until 
the President certifies that all MIRVed 
ICBMs, and all launchers for MIRVed ICBMs, 
shall be eliminated in accordance with the 
agreement in the Joint Understanding on 
deep cuts of June 17, 1992, signed by the 
President of the United States of America 
and the President of the Russian Federa
tion. " 

Mr. WALLOP. Mr. President, I am 
prepared to debate this in a few min
utes but I note that my friend from 
New Hampshire has risen to address 
the Senate on the treaty and I yield 
the floor at this time. 

The PRESIDING OFFICER. The Sen
ator from New Hampshire [Mr. SMITH] 
is recognized. 

Mr. SMITH. I thank my colleague 
from Wyoming for his courtesy. 

Mr. WALLOP. Mr. President, will my 
friend yield for just a brief unanimous 
consent request? 

Mr. SMITH. Yes, I am happy to yield. 
AMENDMENT NO. 3260 

(Purpose: To further the interests of the 
United States in connection with the 
START Treaty ratification) 
Mr. WALLOP. Mr. President, I ask 

unanimous consent that the amend
ment No. 3317 that I sent to the desk be 
withdrawn and be replaced by amend
ment No. 3260 which qualifies as the 
pending amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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So the amendment (No. 3317) was fication. That is what advice and con-

withdrawn. sent in the constitutional sense really 
The amendment (No. 3260) is as fol- means. 

lows: As my colleagues know, the ST ART 
Add at the appropriate place the following: Treaty was signed by the United States 
The Senate's advice and consent to the and the Soviet Union on July 31, 1991, 

ratification of the START Treaty is subject ironically just a few days before the 
to the following condition, which shall be coup. After nearly a decade of cold war 
binding upon the President: 

"The START Treaty, including the May 23, haggling this action took place. The 
1992, Protocol, the two Annexes, six Proto- treaty establishes central limits on de
cols, Memorandum of Understanding, and ployed strategic nuclear delivery vehi
Corrigenda, shall not enter into force until cles, such as intercontinental ballistic 
the President certifies that all MIRVed missiles, submarine-launched ballistic 
ICBMs, and all launchers for MIRVed ICBMs, missiles, heavy bombers, and their ac
shall be eliminated in accordance with the countable warheads. Yet, there is no 
agreement in the Joint Understanding on 
deep cuts of June 17, 1992, signed by the requirement, I repeat, no requirement 
President of the United States of America for the destruction or the dismantle
and the President of the Russian Federa- ment of excess systems. In fact, both 
ti on." sides are free to retain an unlimited 

Mr. WALLOP. I thank my friend. stockpile of non-deployed missiles and 
The PRESIDING OFFICER. The warheads; only deployed systems are 

pending amendment is now 3260. accountable under START. 
Mr. SMITH. Mr. President, I rise Mr. President, the reality is that the 

today to offer some personal comments START Treaty will not require the de
concerning the START Treaty and to struction of one single ballistic mis
outline deep concerns I have with the sile. It will not require the destruction 
manner in which the Senate is dis- of a single nuclear warhead, with the 
charging its advice and consent prerog- possible exception of a few mobile mis
atives. siles. The only thing that START actu-

This advice and consent is a very im- ally limits is launchers. The qualifica
portant constitutional responsibility tions of "deployed" and "accountable," 
and under no circumstances should it provide a loophole whereby literally 
be taken lightly. thousands of missiles and warheads es-

Mr. President, let me begin my re- cape capture under this treaty. How 
marks with a question. Why on Earth can anyone seriously consider this ac
is the Senate moving to ratify the tion to be legitimate arms reduction? 
START Treaty at this time? Here we Mr. President, it is not. It simply is 
are, on the verge of adjourning for the not arms reduction. 
year, we have a mountain of appropria- Additionally, START explicitly al
tions bills, conference reports, and lows each side an unlimited number of 
other legislation to consider, yet we nondeployed missiles for ICBM silo 
are seeking to dispose of this ex- launchers and SLBM launchers, and 
tremely complex and flawed accord supposedly limits the sides to only 250 
with very limited debate. I simply can- nondeployed missiles for mobile 
not understand it. launchers. However, since the START 

Why have we not debated this treaty memorandum of understanding on data 
earlier when we could have spent more indicates that the former Soviet side 
time and Members could have had the possesses only 60 nondeployed mobile 
opportunity to actually read this trea- missiles, in actuality they could build 
ty? The treaty before us took nearly a an additional 190 mobile missiles under 
decade to negotiate, yet we are rushing the agreement. 
to ratify it within 2 short days in This aspect becomes increasingly 
which many Members are either out of problematic since agreed statement 37 
town or preoccupied with other busi- provides an exemption for so-called re
ness. I would say to my friends on both tired mobile missiles with a single war
sides of the aisle if this accord is not head. Under this scenario, the Russians 
worth spending more time on, it prob- could conceivably double that part of 
ably is not worth ratifying at all. their ICBM force by introducing a fol-

Unfortunately, it appears that the low-on to the SS-25, then retiring the 
will of the Senate is to proceed with entire SS-25 force. Recent reports sug
ratification. But I fear that the time gest that the Russians have already de
allotted for consideration is inadequate veloped and initiated production of a 
for Members to fully evaluate the trea- new ICBM known as Fat Boy which 
ty and the ramifications of it. I ask my could fit the definition of a new type 
colleagues, have each of you had an op- replacement for the SS-25. Moreover, 
portunity to review the various limits the so-called Fat Boy may already con
and sublimits, counting rules, verifica- stitute a START violation since re
tion provisions, and accompanying pro- ports indicate that more than 20 proto
tocols to the treaty? Have you read types may have already been produced. 
those? This accord will significantly Verification of compliance poses, per
affect our ability to respond to unfore- haps, the greatest challenge. The 
seen crises for years to come. We have START verification regime includes: 
a moral and constitutional obligation data exchanges prior to treaty signa
to fully and substantively consider its ture relating to numbers, locations, 
implications before we consent to rati- and technical characteristics. 

- - - . .. • • • - •i ----'-- - - - . - - - - - - - • -

It includes 12 types of onsite inspec
tions, including inspections to verify 
data and observe elimination of weap
ons and related facilities, short notice 
inspections at facilities related to stra
tegic offensive arms, suspect site in
spections, and inspections to verify the 
number of warheads on deployed ballis
tic missiles. 

It includes perimeter portal continu
ous monitoring; a ban on data 
encryption where national technical 
means are used; and creation of a Joint 
Compliance and Inspection Commis
sion to resolve questions of compli
ance, clarify ambiguities, and discuss 
ways to improve treaty implementa
tion. 

Mr. President, in principle, the web 
of interlocking prohibitions, data ex
changes and monitoring activities 
might seem to effectively supplement 
verification by nation technical means. 
Realistically, however, the regime falls 
far short of ensuring compliance. We 
will only be able to verify with con
fidence those i terns and areas that the 
other side want us to see; namely, de
ployment areas and some limited pro
duction and assembly areas. On the 
other hand, there are very significant 
shortfalls in our ability to verify other 

. important aspects of the treaty. 
For instance, in its report on START, 

the Intelligence Committee states 
"Members of the Senate should under
stand, however, that U.S. intelligence 
will have less than high confidence in 
its monitoring of such areas as non
deployed mobile ICBM's, the number of 
reentry vehicles actually carried by 
some ICBM's and SLBM's, and some 
provisions relating to cruise missiles 
and the heavy bombers that carry 
them." In fact, the committee report 
indicates that the intelligence commu
nity's overall ability to monitor non
deployed mobile missiles is question
able. The report continues by stating, 
and I quote, "This committee remains 
deeply concerned, moreover, that Rus
sia's former, and perhaps continuing, 
biological weapons program may indi
cate that the CIS /Russian military is 
capable of mounting or continuing a 
START violation, either in contraven
tion of the wishes of Russia's civilian 
authorities or with the knowledge or 
support of at least part of that leader
ship." 

Under START, onsite inspection is 
permitted only at final assembly sites 
and not at production sites. According 
to the Intelligence Committee report, 
"the lack of solid rocket motor mon
itoring will clearly limit, to some de
gree, U.S. capability to verify START's 
mobile missile provisions." 

Mr. President, these statements 
hardly represent a ringing endorsement 
of the verification regime. Rather, they 
highlight some very serious and dan
gerous shortfalls in our ability to mon
itor compliance. Again, I would say to 
my colleagues, while, on the surface, 
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the intrusive START verification re
gime may seem adequate, our past ex
perience and the assessment of the In
telligence Committee suggest other
wise. 

Mr. President, I do not mean to 
imply that the intentions of Mr. 
Yeltsin and the other CIS leaders are 
duplicitous. But we do not know what 
is going to happen in the former Soviet 
Union. We are not sure at this point 
what the military could or may do. 

Perhaps most disturbing about the 
START Treaty is the fact that the 
United States abandoned many fun
damental and deeply important nego
tiating positions in order to close the 
deal on the treaty. For instance, from 
the outset, a key objective of the Unit
ed States was to achieve substantial 
reductions in Soviet heavy ICBM's; 
namely, the SS-18. That was our objec
tive throughout the Reagan adminis
tration, the United States insisted 
upon a ban on production, flight-test
ing and modernization of existing or 
new type heavy ICBM's. At the Wash
ington summit in 1987, Presidents 
Reagan and Gorbachev agreed to limit 
Soviet heavy missiles to 1,540 warheads 
on 154 deployed missiles, which rep
resented a 50-percent reduction. · 

The Bush administration, however, 
accepted Soviet deployment of the SS-
18 in the upgraded Mod-5 version. Ac
cording to the Defense Department, in 
its 1991 report entitled "Military 
Forces in Transition," " The improved 
lethality of the SS-18 Mod 5 offsets the 
START requirement to reduce heavy 
ICBM's by 50 percent. Assessed im
provements in the Mod 5's accuracy 
and warhead yield give each reentry 
vehicle almost double the capability of 
those of the Mod 4 against U.S. ICBM 
silos, which the United States will sub
stantially reduce under START." Thus, 
while START requires the former Sovi
ets to halve their SS-18 force from 308 
missiles down to 154 missiles, the post
START force will be as effective as the 
larger existing force. 

Another key element of the original 
U.S. negotiating position was a total 
ban on mobile missiles. As my col
leagues know, the former Soviet Union 
has deployed the 10 warhead, rail-mo
bile SS-24, as well as the single war
head, road mobile SS-25. The United 
States, on the other hand, has no mo
bile missiles deployed and has unilater
ally terminated the rail-garrison MX 
and small ICBM programs. Neverthe
less, under the treaty before us, the 
former Soviet Union is allowed 1,100 
warheads on mobile missiles. These are 
systems which we cannot verify , and 
which have no comparable U.S. coun
terpart. 

We cannot verify them and we have 
no counterpart. This represents an
other fl.aw, a fatal fl.aw. 

Mr. President, the mobile missile 
question is immensely important. Of 
the many lessons learned in the Per-

sian Gulf war, none was more sobering 
than the realization that mobile mis
siles are immensely difficult to detect, 
track, and kill. I would say to my col
leagues, if we were unable to find Scuds 
in the barren desert of Iraq, we are not 
going to be able to find mobile ICBM's 
in the mountains, valleys and urban 
centers of the former Soviet Union. 
Under START, the former Soviet 
Union will retain a monopoly on mo
bile missiles and numerous avenues for 
militarily significant cheating. 

Mr. President, we must not overlook 
the potential for cheating in this ac
cord. The precedent set last year on 
the CFE Treaty, whereby supporters 
downplayed the significance of under
reported equipment holdings as not 
militarily significant, is a dangerous 
one. This approach simply will not do 
when we are considering a nuclear 
weapons treaty, and a single missile 
could kill millions. While we all hope 
for the best from the new Republics of 
the former Soviet Union, we have a 
moral and constitutional obligation to 
be judicious in ratifying treaties. This 
is a very serious responsibility which 
may affect the lives of millions of peo
ple in the future. 

Historically, the arms control score
card of the Soviet Union is replete with 
circumvention and defiance. As we 
learned just a few short years ago with 
the discovery of SS-23 missiles in East 
Germany, Bulgaria, and Czecho
slovakia, that were banned by the INF 
Treaty, declarations do not always cor
respond with deeds, Mr. President. Dec
larations do not always correspond 
with deeds. And it would · be naive to 
assume that compliance is assured in 
this treaty. It is not assured. 

The U.S. Senate, in trying to protect 
the best interests of America, has to 
deal with former Soviet capabilities. 
We do not know what their intentions 
are. But we do know what there capa
bilities are. 

In its report on Soviet noncompli
ance with arms control agreements, 
dated March 30, 1992, the administra
tion charged the former Soviet Union 
with continued violations of the CFE 
Treaty, the INF Treaty, the ABM Trea
ty, the Limited Test Ban Treaty, and 
the 1972 Biological and Toxin Weapons 
Convention. In addition, it has been re
ported that, on December 20, 1991, an 
ICBM was launched from Kazakhstan 
with its electronic telemetry 
encrypted. This is inconsistent with 
the former Soviet obligations associ
ated with START. More recently, it 
has been widely reported that the 
former Soviet's have denied CFE Trea
ty inspectors full access to equipment 
holding sites, and there exist lingering 
reports of continued biological weap
ons production. 

Mr. President, Who is really in con
trol of the strategic weapons of the 
former Soviet Union? Does anybody 
know the answer to that question? Who 

determines and enforces their adher
ence to arms control obligations? Is it 
the military? Mr. Yeltsin? Who knows? 

While most of us, myself included, 
welcome and support the efforts of 
Boris Yeltsin to transform the Soviet 
political, economic, and military cul
ture, no one knows what the future will 
hold or who will hold the future in 
their hands. If, by some chance, Yeltsin 
does not endure, what will follow? Who 
will follow? We seem to be placing all 
our eggs in a basket of uncertainty. 
This is not wise. 

As my colleagues know, the ST ART 
Treaty was signed by Mikhail Gorba
chev on behalf of the Soviet Union, but 
the Soviet Union has since dissolved. 
In order to help restore some legal 
order to the START framework, the 
United States and the nuclear Repub
lics of Russia-Byelarus, Kazakhstan, 
and Ukraine-signed the Lisbon proto
col on May 23, 1992. By its terms, the 
protocol is an amendment to the 
START Treaty, and must be ratified by 
all parties. The protocol obligates 
Byelarus, Kazakhstan, Russia, and 
Ukraine to make such arrangements as 
are necessary to implement the START 
Treaty and, importantly, obligates 
Byelarus, Kazakhstan, and Ukraine to 
adhere to the Nuclear Non-prolifera
tion Act as soon as possible. 

Associated with the protocol are 
three separate, binding letters signed 
by the leaders of Byelarus, 
Kazakhstan, and Ukraine which obli
gate each Republic to eliminate all nu
clear weapons and strategic offensive 
arms from its territory within 7 years 
of entry into force of the START Trea
ty. 

Mr. President, the Lisbon protocol is 
essential to make START a legally 
binding treaty. At the very least, we 
should ensure that it will be honored 
and implemented by all States parties 
before we allow the treaty to enter 
force. The Republics have yet to exe
cute a four-party agreement on imple
mentation and verification of START. 
Yet, here we are, poised to ratify under 
the optimistic assumption that the Re
publics will resolve these issues quick
ly and appropriately. If the quest to re
solve disposition of the Black Sea fleet 
between Russia and Ukraine is any in
dication, we may have a very long 
wait. 

As I have indicated, the START 
Treaty is a deeply fl.awed accord. The 
fact that Presidents Bush and Yeltsin 
felt compelled to negotiate and agree 
to conclude a follow-on treaty when we 
have yet to even ratify START is fur
ther evidence that it needs renegoti
ation. If implemented, the June 17, 
1992, understanding between the United 
States and Russia would help to cor
rect some fundamental flaws in the 
START Treaty, particularly by calling 
for the elimination of the entire SS- 18 
force. Unfortunately, translating this 
unders.tanding into a viable treaty is 
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proving far more difficult than we were 
led to believe. On June 23, Secretary of 
State Baker advised the Foreign Rela
tions Committee that "in the most pes
simistic case, " a follow-on treaty 
would be formally submitted to the 
Senate by September 1, 1992. Yet, here 
we are on September 29, the target date 
has come and gone, and there is no in
dication that we will see a follow-on 
treaty text any time soon. 

I would say to my colleagues, with 
all due respect, the fact that we are not 
seeing a translation of the June 17 un
derstanding, and that negotiations 
have bogged down, is an ominous indi
cation. Again, we must ask ourselves, 
who is in control? Is the Russian mili
tary rebelling internally in response to 
Yeltsin's concessions? Does Yeltsin 
have control of the Russian military? 

Who does control the Russian mili
tary? What about the other nation 
States in the CIS? Will there ever be a 
follow-on treaty to correct ST ART's 
numerous shortfalls and inadequacies? 

Should these issues not be resolved 
before the Senate offers its advice and 
consent to the ST ART Treaty? How 
can you advise and consent on a treaty 
when you do not know what the terms 
are? 

Unfortunately, no one can answer 
these questions. Senator WALLOP has 
tried to get answers. He has failed. An
swers have not been forthcoming. But 
the real question is, should we not re
solve these issues prior to ratification, 
assuming we can get those answers? 
The answer in this Senator's opinion is 
yes, we should. Absolutely. For the na
tional security interests of the United 
States of America and perhaps for the 
world itself, we must resolve these is
sues. 

The only responsible course of action 
is to recommit START to the negotiat
ing table and update its provisions and 
limitations with a text embodying the 
June 17 understanding as well as the 
Lisbon protocol and its side letters. 
Such a comprehensive accord should 
also address the issue of ballistic mis
sile defense. In the post cold war world, 
we need to move beyond mutual as
sured destruction to establish a deter
rent posture which integrates both of
fensive and defensive forces. We can no 
longer consider elements of the triad 
and missile defense in isolation. Rath
er, they must be considered as integral 
elements of a comprehensive strategic 
package. Relaxation of the burdensome 
ABM Treaty restraints should accom
pany strategic arms reductions to 
make our deterrent policy more re
sponsive and appropriate to the chang
ing international security environ
ment. 

Mr. President, frankly I do not hold 
much hope that the Senate will dis
charge its advice and consent obliga
tions on the START treaty in a respon
sible manner. Unfortunately, apathy 
has replaced vigilance here in the Sen-

ate, and without a second thought-
with very few Senators debating-this 
body is railroading the most far reach
ing, militarily significant, and fatally 
flawed Arms Control Treaty in our his
tory through with only cursory debate. 

It may turn out to be fine. We may 
get lucky and everything may fall into 
place. The weapons may be removed 
and turned over to us for verification. 
The military may not attempt to 
reexert its control. Yeltsin may live 
forever, to be followed by another 
democratically elected President in 
Russia. 

But do we know for sure? Are we 
sure, Mr. President, that is what is 
going to happen? If we are not sure we 
ought not to be voting to ratify this 
treaty. 

Moreover, not one of the jurisdic
tional committees heard testimony 
from a witness who opposes ratifica
tion of the treaty even when, as in the 
case of the Armed Services Committee , 
it was specifically requested by numer
ous members. This does not speak well 
for our institution, and I fear that his
tory will exact a toll for our neglect. 

It does not speak well for this insti
tution, when those who want to hear 
the opposite side do not have the op
portunity to hear it at the committee 
stage. That is simply wrong. It is not 
what the Founding Fathers had in 
mind when they drafted the Constitu
tion and established the Senate. 

In closing, Mr. President, I want to 
express my profound admiration and 
heartfelt appreciation to the Senator 
from Wyoming, Mr. WALLOP, for having 
the courage and the integrity to chal
lenge this process. It is very easy to 
jump in the canoe and go downstream, 
but when you get in the canoe and try 
to paddle upstream and take on the 
system, it is much tougher. 

The ratification process has clearly 
been corrupted when no dissenting wit
nesses were allowed to testify, and the 
Senate becomes nothing more than a 
rubberstamp for major arms control 
accords. That is wrong. Senator WAL
LOP has spoken to it eloquently. I only 
wish more of my colleagues had the 
wisdom and for ti tu de, like my friend 
from Wyoming, to discharge their con
stitutional responsibilities in a manner 
worthy of the trust placed in us by the 
Framers. 

History will judge Senator WALLOP 
kindly for his leadership on this issue, 
and I hope and pray that the mistakes 
we make today will not prove fatal. 
The Senator from Wyoming has done a 
tremendous service to the American 
people. We owe him a debt of gratitude. 
I thank the Chair, and I yield the floor. 

AMENDMENT NO. 3260 

The PRESIDING OFFICER. Under 
the previous order, amendment No. 3217 
is withdrawn and the pending question 
is amendment No. 3260. The Senator 
from Wyoming is recognized. 

Mr. WALLOP. I thank the Chair and 
I thank my friend from New Hamp
shire. 

As I stated this morning, I feel very 
seriously about this issue. If I am 
wrong, and I am quite prepared to cede 
that that is a possibility, all of us, in
cluding me, will be only too happy to 
sing songs of praise and thanksgiving 
for those things which no longer 
threaten us. But if I am right-and 
those few of us who have this anxiety
there will be nobody around to hear us 
cry. The Nation will cry. 

Mr. President, this amendment calls 
for a ban on MIRV'd ICBM's. It is in es
sence the same kind of a ban that 
would be called for in a subsequent 
amendment that I have filed and will 
not offer on heavy ICBM's because all 
of those are multiple reentry vehicles. 

In recent years, I do not know how 
many Members of the Senate, the 
Armed Services Committee, the For
eign Relations Committee and other 
independent-minded folks have criti
cized the executive branch, both 
Reagan and Bush, for failing to seek a 
ban on intercontinental ballistic mis
siles equipped with MIRV'd warheads. 
The shame of this amendment-and I 
have no doubts about whether or not it 
will pass, but the shame of it is that 
those who have called on the Presi
dents of the United States for this ban 
will now vote against it. 

A criticism of theirs , and it was 
mine, has emanated from a philosophy 
of arms control and strategic stability 
to which I have never personally sub
scribed. In my view, the MIRV'd 
ICBM's, like MX Peacekeeper, in the 
right hands, have been an indispensable 
part of a cost-effective U.S. nuclear de
terrent posture. Those who will vote 
against this amendment were trying to 
neuter the United States power. Now 
they have succeeded in doing that es
sentially and succeeded at the same 
time in enhancing the power of the 
multiple warhead missiles of the 
former Soviet Union. 

I agree- I did agree before-that in 
the wrong hands, such as the Evil Em
pire, the former Soviet Union, and 
those residual elements that remain 
which have continually been brought 
to mind as the reason we must pass 
this treaty so that we can enhance the 
power and strength of the democratic 
forces lest they be toppled by those 
waiting in the wings with less kindly 
disposition toward the United States 
and toward peace in the world-it is 
ironic that somehow or another we are 
using the means by which we enhance 
their power as the argument which will 
bring them to a table somewhere down 
the road to seek that power. 

Mr. President, that is not in human 
nature. It was not when Girard Smith, 
having negotiated the ABM Treaty, 
worried about the numbers of heavy 
ballistic missiles growing on the Soviet 
side and said that within 5 years, if we 



September 29, 1992 CONGRESSIONAL RECORD-SENATE 28693 
had not achieved real reductions, we 
ought to withdraw from the treaty. We 
did not achieve real reductions, and we 
did not withdraw from the treaty. It is 
not human nature to suppose those 
who have been ceded an exquisite mar
gin of power will willingly give it up. 
And if they will, then the provisions of 
this treaty are equally not necessary. 

Now, Mr. President, it is true that 
MIRV'd ICBM's have the inherent po
tential to be used in a first strike 
against the United States. What we 
have done under the provisions of this 
treaty, which everybody says is going 
to reduce the number of weapons 
arrayed against us, is allow the SS-18, 
modified, to be put in place in, albeit, 
smaller numbers, but by the recogniz
able admission of the intelligence com
munity and the armed services commu
nity, the military intelligence, a condi
tion that is the equivalent of the less 
able force which it replaces, and be
cause of the quirkish nature of the 
words of this treaty they become non
deployed missiles, they do not get de
stroyed. My friends all over America, 
get it into your mind, nothing needs be 
destroyed under the terms of this trea
ty. 

So what I am suggesting is that the 
treaty and its memoranda and proto
cols not enter into force until the 
President certifies that all the MIRV'd 
ICBM's and launchers for them will be 
eliminated in accordance with the 
agreement already reached by the 
President of the United States and the 
President of the Russian Republic. This 
does not require a negotiation, Mr. 
President. Our two Presidents have 
said that that is what they wished. 
Only the dilatory nature of the Sec
retary of State, occupied with other 
things this summer, made it impossible 
for him to deliver on his promise to 
bring that treaty back here by the 1st 
of September. 

Now, even if the former Soviet forces 
are reduced in accordance with the 
terms of the START Treaty, and every
body does what we pray and hope that 
they will do, with conservatively 2,400 
highly accurate lethal warheads aboard 
the SS-18 and the SS-24 MIRV'd sys
tem, the threat to America remains 
unacceptably high. It is, therefore, of 
more than a passing interest that al
most a year after START was signed, 
both the Bush administration and the 
Russian Government have embraced 
the position that neither side should 
have these weapons. They have agreed, 
according to a joint · understanding 
which both of these Presidents have 
signed, Mr. President-President 
Yeltsin and President Bush signed on 
June 17 a joint understanding to elimi
nate all such weapons by 2003 or per
haps as soon as 2000. 

The complete and verified elimi
nation of the former Russian Repub
lics, or the former Soviet Union's SS-18 
force and its SS-20 force and any and 
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all MIRV'd ICBM's would go so far 
down the road toward alleviating some 
of my concerns about the deficiency of 
the START Treaty that lies before us 
today. I presume that it would also 
greatly appeal to those of my col
leagues, particularly those on the 
other side of the aisle who have been 
demanding this outcome for years and 
years and years in the arms control 
process. 

But watch them, Mr. President. 
Today, though they have demanded, for 
whatever reason, political or sincere 
concerns, strategic stability, they will 
now find it not in their interest to vote 
in the way in which they have prattled 
in this Senate for years. 

As virtually all of us can agree, the 
two Presidents, most of the Senators in 
this body in the course of the last 10 
years have agreed that realizing the 
prompt codification of the complete 
ban on MIRV'd ICBM's would be the 
most desirable thing. 

I believe the only question is how 
best to accomplish it. And we are now 
told by the administration and by the 
treaty's Foreign Relations Committee 
proponents that the best way to do 
that is to give the Senate 's advice and 
consent to a treaty that does not do 
that. How very quaint. Perhaps when 
all of this process is done Gilbert and 
Sullivan might arise someplace and 
write some political musical about how 
things we wish to do are achieved by 
doing precisely the opposite. 

In fact, the treaty does quite the con
trary insofar as it legitimizes, albeit, 
at reduced levels MIRV'd ICBM's, and 
once this is accomplished, we assure 
the momentum will be imparted to the 
negotiations just begun on translating 
the joint understanding into treaty 
text. 

That treaty, dubbed START II, which 
was ignored by the Foreign Relations 
Committee and the plea of the Armed 
Services Committee for an understand
ing or a condition will be said to be 
available for ratification shortly. 

But, Mr. President, they only started 
to negotiate last week despite the fact 
that the Secretary of State promises 
we can have it in September. With all 
due respect, I believe that this conten
tion is preposterous. It is as improb
able as it is illogical. 

The administration assured the Sen
ate back in July that START II would 
be completed by Labor Day. No one 
knows, all other things being equal, 
how long it is going to take to finish 
these negotiations. And the reason the 
treaty has been delayed already, and 
the reason this negotiation will surely 
be dragged out in the future, is that its 
terms might actually be mutually ad
vantageous and not disproportionately 
in favor of the former Soviet Union, 
the newly independent Republics. 

If the Russian military are labeled to 
lock in an agreement such as that con
tained in START I that serves their in-

terests, who can explain why they 
think that they will find within that 
arms control community an assent to 
an agreement that would strip it of 
some of the triumphant inequalities in 
their favor that are contained in this 
treaty? 

Obviously, if we are serious about se
curing improvements in START, we 
should do so now before it is ratified. 
We are just kidding ourselves as we 
have done time and time again in the 
past if we believe that the next agree
ment will be better, will compensate 
for some of the present accords' short
comings even though this Senate blind
ly chooses not to insist that the prob
lems with the present agreement be 
fixed first, even though the President 
of the United States and the Russian 
President have identified those prob
lems. 

Accordingly, Mr. President, I hope, 
though I have little conviction, that 
my colleagues who are serious in this 
commitment to achieving a MIRV'd 
ICBM ban will recognize that this is 
the last chance. A vote for my amend
ment to modify the START Treaty so 
as to incorporate a ban on MIRV'd 
ICBM's will assure that this agree
ment, and not some will-o'-the-wisp, 
plea-to-the-tooth-fairy, subject-to
change-without-notice future agree
ment, becomes the vehicle for achiev
ing this objective. It will not happen, 
Mr. President. Mark my word. 

I yield the floor. 
The PRESIDING OFFICER. The dis

tinguished senior Senator from Rhode 
Island is recognized. 

Mr. PELL. Mr. President, I do not 
think that we are entering into this 
treaty blindly. But, I think of all the 20 
hearings that we had, the witnesses 
who came before us, some skeptical, 
mostly proponents of it, and with this 
hearing background, the most impres
sive testimony was the fact that the 
Chairman of the Joint Chiefs, and each 
of the Chiefs of the military joint staff 
enthusiastically support it. They 
stood, all five of them, five-square be
hind this treaty, urging us to ratify it. 

This particular amendment is a little 
bit like putting the cart before the 
horse because usually treaties talk 
about the future without having condi
tions for the past on which they would 
rest. And in this case, I think the best 
way of getting rid of the MIRV'd vehi
cles, MIRV'd weapons missiles, is to 
move ahead on the START Treaty. 

But I must say, just speaking person
ally, I can remember not too many 
years ago that I personally urged the 
administration not to move ahead with 
MIRV'ing, receiving the argument at 
the time that if we did not do it, the 
Russians would do it. The fact is, we 
agree now, we are trying to unravel, 
unscramble that past decision on MIRV 
with the START Treaty. 

The PRESIDING OFFICER (Mr. 
DIXON). Is there further debate on this 
amendment? 
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Mr. LUGAR addressed the Chair. 
The PRESIDING OFFICER. The dis

tinguished senior Senator from Indi
ana. 

Mr. LUGAR. Mr. President, there is 
no question that codification of any 
sort of the essential features of the 
June 17 joint understanding between 
President Bush and President Yeltsin 
would be highly desirable. 

Let me simply indicate my under
standing is not that the United States 
Secretary of State has been dilatory 
but that a draft as sent to Russia has 
been caught up in the difficulties and 
complexities of running that State 
under very difficult times. The Foreign 
Minister Kozyrev of Russia has in
formed Acting Secretary Eagleburger 
that there are no particular hitches in
volved, simply difficulty in getting 
concentration of Russian authorities 
on those particular po in ts of view. 

But I would point out respectfully, 
Mr. President, that not only would the 
June 17, 1992, joint understanding 
which forms the basis of what is often 
called a START II Treaty result in 
major reductions, it would, in fact , 
lead to the elimination of the MIRV'd 
ICBM's that are in discussion today, 
including all heavy ICBM's that were 
the mainstay of the Soviet threat dur
ing the cold war. 

The Senate should do everything it 
can to encourage such a result. Per
haps this debate will help stimulate ac
tivity on both sides. 

Unfortunately, an attempt to stall 
implementation of ST ART I is the 
wrong way to proceed. ST ART I, first 
of all, is a multilateral among five par
ties-Byelarus, Kazakhstan, Ukraine, 
as well as the United States and Rus
sia. 

START II or any type of bilateral 
agreement between Russia and the 
United States dealing with the MIRV'd 
ICBM's in discussion in the amendment 
of the distinguished Senator from Wyo
ming for really a bilateral treaty or bi
lateral understanding, and that is only 
logical since these issues deal with the 
period after the strategic offensive 
arms have been eliminated from the 
former three Soviet Republics, 
Kazakhstan, Byelarus, and Ukraine. 

In short, Mr. President, logically 
START I, a five-party treaty, multilat
eral treaty, precedes that situation of a 
bilateral treaty between the United 
States and Russia, or a bilateral under
standing as the case may be. Thus, at a 
minimum, the amendment we are dis
cussing would delay the implementa
tion of START I. 

Article 18 of the treaty under discus
sion today requires that any amend
ment to the treaty be ratified by all 
parties, and that means Byelarus, 
Kazakhstan, and Ukraine, to the ex
tent that we get into elements of 
START I. We certainly do because we 
preclude implementation of it by the 
amendment before us now. Those other 

States would necessarily have to be in
volved. That would clearly complicate 
the procedure substantially. 

Furthermore, although the distin
guished Senator from Wyoming has 
mentioned the fact that the two Presi
dents, our President, George Bush, and 
Boris Yeltsin of Russia, have entered 
into this understanding, clearly have a 
vision of how it ought to go, those vi
sions understandably are something 
different than treaty language. 

With all the interpretations that are 
required, in both languages, those of us 
who have had any experience in this 
situation, the distinguished Senator 
from Wyoming certainly has, as well as 
the chairman of the Foreign Relations 
Committee, and I, understand how dif
ficult it is to arrive at exactitude of 
language and how important that is 
with regard to treaties. 

So something beyond the joint under
standing of June 17 is required; in fact, 
negotiation of treaty language, a proc
ess in which hopefully Secretary 
Eagleburger a.nd Foreign Minister 
Kozyrev, or their staffs, are now in
volved. If delay of START I were the 
only consequence, that would be dif
ficult enough, but requiring that the 
MIRV situation be concluded before 
START I comes into force actually re
duces the possibility of ST ART I , the 
treaty before us today, ever being im
plemented. Conceivably, that is the 
purpose of the amendment. But even if 
it is not the purpose of the amendment, 
it is a likely consequence . 

Let me just say, Mr. President, that 
clearly, as the debate both yesterday 
and today has tndicated, there is indi
cation within Russia of argument with
in the Russian military. Apparently, 
some elP-ments of the Russian military 
are especially sensitive to the negotia
tions of President Yeltsin on June 17, 
as well as the notion that Russia in 
any way is being dictated to during its 
current economic crisis. Holding up 
ST ART to force any element of the 
joint understanding in the process 
would be seen clearly in many cor
ridors of Russia as putting demand on 
them that they take the next step be
yond START I, that the two of us have 
signed, as a price for us to take the 
first step. This type of bait and switch 
strategy could clearly rekindle sub
stantial arguments within the Russian 
military with regard to START I-the 
bird we believe we have in hand, as op
posed to the agreement we are reaching 
for and trying to negotiate. It would 
delay a treaty that we can bring into 
force soon, as opposed to making it im
possible to complete either. 

Let me just say simply that delaying 
START I sends the wrong message, in 
addition to the very powerful State of 
Ukraine, an independent State with 
whom we are fashioning strong rela
tions; and certainly to Byelarus and 
Kazakhstan, and Kazakhstan already 
ratified START I. We would be saying 

by adoption of the Wallop amendment 
today that these States are relatively 
unimportant. In START, what really 
counts also is the bilateral relationship 
with Russia on the MIRV's, and the 
rest of our five-party negotiation can 
simply wait-perhaps not even occur at 
all. 

Let me just say that there has been 
substantial debate in this body on the 
inadequacy or adequacy of Senate con
sideration of the START I Treaty. I 
just say once again, for the record, 
that the administration has now writ
ten answers to more than 1,100 ques
tions that have been offered by Sen
ators. That is a substantial amount of 
interest. The body has been character
ized as apathetic. I just want to set the 
record straight-1,100 inquiries, all an
swered in writing. Let me say simply 
that there were 30 hearings held by 3 
committees, and I say that there has 
been very substantial understanding of 
the elements of this treaty for years- · 
not simply in the very intense period of 
the hearings and the questioning. 

Mr. PELL. If the Senator will yield 
for a moment, I would like to dem
onstrate the number of pages, over 
1,000. They weigh several pounds, and 
one can see the amount of wordage in 
these responses by the administration 
to the committee's questions. 

Mr. LUGAR. I thank the chairman 
for a dramatic and graphic illustration 
of the volume. But there it is. 

Yet, it is very curious that we would 
adopt an amendment today, which is 
very far-reaching and a very important 
and desirable arms control objective
the end of MIRV-without hearings, 
really without the questions, without 
the careful drafting of language. In es
sence, the very criticisms leveled at 
the drafters of this treaty who have la
bored for years, who have tried to bring 
precision to language, safety and secu
rity for our country, which might very 
well be scrapped as we reach for the 
joint understanding of June 17, which 
as I have indicated is ardently being 
sought, and language negotiated, and 
the process is obviously difficult. 

When elements of the June 17 under
standing have been incorporated either 
in ST ART II, III, or into any other 
treaty form, the Senate will have a full 
opportunity to inquire into it. Commit
tee meetings will be held. Hearings will 
be held. Questions will be raised, and 
there will be a full debate and study by 
independent authorities. 

But let us recognize that START I is 
a major accomplishment in itself. It is 
START I, the treaty before us today, 
that locks in the major reductions. 

Let me just clear the air for a mo
ment, Mr. President, because so much 
has been said that not a single missile 
is being destroyed. I have the feeling 
this is almost totally inconsequential. 
Let me say that it makes a difference 
if the launchers are destroyed. It is a 
point, clearly, that has been made that 
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some missiles can be fired from naval 
vessels. Some can be dropped from the 
air. But, nevertheless, Mr. President, it 
makes a substantial difference to de
stroy seriatim the launchers of the 
ICBM's. That is incorporated in 
START I. A lot of other things are, too, 
in terms of basic limits of the various 
systems. But that makes a difference. 
That is why START I is consequential 
in itself. It is a building block upon 
which we can reach conventions of the 
June 17 understanding, a dramatic 
agreement, and one I hope will be 
flushed out quickly and that perhaps, 
as I say, our debate today may acceler
ate. 

So, for all these reasons, Mr. Presi
dent, let me just say that the adoption 
of the Wallop amendment before us, in 
essence, would negate START I. We 
would have to go back for renegoti
ation, or it would be delayed so very 
substantially and the disruption of the 
five parties-the recriminations involv
ing those are incalculable. It is a very, 
very heavy price to pay for reaching 
for a treaty which is not yet there, not 
negotiated, not heard, not very well 
considered at this point. 

In short, the Wallop amendment is 
what could be characterized accu
rately-not pejoratively-as a killer 
amendment. It effectively terminates 
our work with regard to START I. It 
advocates its defeat. And I hope Sen
ators will oppose the amendment. 

Mr. WALLOP. Mr. President, I will 
be brief in my arguments. First, it was 
not the Senator from Wyoming who 
promised that the June 17 agreement 
would be reduced to a treaty and pre
sented on the floor of the Senate by 
Labor Day. It was the Secretary of 
State. It was not a contrivance of those 
who oppose this treaty. It was a prom
ise of the Secretary of State. 

We are told that there were 30 hear
ings held on this by three committees. 
Well, Mr. President, the able occupant 
of the chair is a member of the Armed 
Services Committee of the U.S. Senate, 
and he will recall that we had 20 hear
ings in the Armed Services Committee 
alone on the INF Treaty, but only one 
on the START Treaty. And none of the 
30 hearings in any of the three commit
tees allowed a dissenting voice. I say 
those words and choose them very spe
cifically, Mr. President-allowed a dis
senting voice. 

So I do not think it is fair to say that 
they have had the kind of careful con
sideration that the Senate has nor
mally given to a treaty. But we are in 
this brand-new world in which one can
not conceive of trouble on the road 
ahead. 

Mr. President, it was said that the 
Joint Chiefs uniformly have found this 
to be in their favor, but if anybody 
knows the history of arms control, the 
Joint Chiefs of Staff of the American 
military have always endorsed treaties 
negotiated by civilians-always. And 

they have done it for two reasons. One, 
it is the civilians who specifically, 
under our system, run the military. 
Thank goodness. But most important, 
the Joint Chiefs have never been satis
fied with what Congress has given 
them, so they have used the treaties to 
try to get our enemies over the course 
of time-principally, this half century 
the Soviets, but prior to that, the Ger
mans and the Italians-to solve our 
strategic problems for us. 

Knowing that, the appropriations 
process sometimes did not admit to the 
new and innovative responses to known 
dangers. What we did was try to say to 
the Soviets, and before that the British 
did it with the Italians and the Ger
mans, to try to say we will be nice if 
you will be nice and let us sit down and 
figure out how this works. 

But those of us who have struggled 
over the years to try to maintain some 
level of equality of American capabil
ity against those forces arrayed 
against us know no treaty did anything 
except accelerate the arms race until 
recent these ones. This one does not ac
celerate it and I will accede to that. It 
neither recedes it or slows it anything 
like the proponents claim for it. 

We are talking about this amend
ment delaying implementation of the 
treaty. But the statements of the re
publics that they will not yield up, 
under the terms of the treaty, the nu
clear weapons on their territory until 
they are destroyed under international 
controls is a condition that means that 
for them this treaty will not go into ef
fect and for us it will. 

There are no calls for the destruction 
of missiles in the terms of this treaty. 
There are no calls for the destruction 
of missiles under the terms of this 
treaty. Yet the conditions that the 
Ukrainians, Byelarussians, and 
Kazakhstanis put on this, they will not 
cede those weapons back to the central 
authority until they are destroyed 
under international controls, some
thing that is not required. And that, 
too, is a condition before they join the 
Nonproliferation Treaty. 

So it is hard for me to understand 
how, when we say take out the MIRV'd 
ICBM's according to the agreement 
promised and signed by the two Presi
dents of the Russian Republic and the 
United States of America, and ably de
fended and promised for deliverance by 
the Secretary of State by September of 
this year, we can be accused of delay
ing when the terms and conditions of 
the newly independent republics are of 
themselves in the nature of a delay. 

The able Senator from Indiana has 
said that we claim that it makes no 
difference if launchers are destroyed. I 
do not make that claim, Mr. President. 
I do not make that claim. Destroying a 
launcher does inhibit the convenience 
of those who wish to launch missiles. 
But surely the Senator would yield this 
point to me and that is that most of 

the heavy ICBM's of the Soviet Union 
can be relaunched from existing silos. 
So all you do while you do not destroy 
the missile and only destroy the 
launcher is you minimize the number 
of those in which for a moment the 
missile can be launched with conven
ience, but can be launched in a mo
ment's later time, a week's later time 
from that same silo. 

That is not a condition that exists 
with American missiles. We do not 
have refired capabilities in our silos 
and the Soviets do. So the destruction 
of some launchers is a matter of incon
venience. But make certain that this 
other point rests in the minds of the 
Senate: Every single international bal
listic missile of the former Soviet 
Union and the republics has been fired 
outside of its silo accurately. It has 
been tested and it has been tested suc
cessfully. 

All Russian missiles are routinely 
tested from what are called soft pads; 
that is, just concrete pads. The silo is 
a convenience. It makes a nice place 
for people to store their helmets a.nd 
reading materials and other things 
while they are on alert. But that is all 
it is. It is a convenience. It is not a ne
cessity. And to say that because the 
launcher is destroyed but the missile 
that was in it is not destroyed, that we 
have somehow or another enhanced our 
safety is, I believe, a misstatement of 
the relative nature of truth in this 
agreement. 

Mr. President, I have one other point: 
That in the Republic of Kazakhstan, 
also a signatory to this signature pro
tocol, there are new deployments of 
SS-18 missiles, those that are going to 
be reduced under the terms of this 
treaty. 

So I would say, Mr. President, that I 
am prepared to go to a vote on this 
amendment now, and I believe also, Mr. 
President, that we are on the threshold 
of achieving an agreement as to how to 
handle the remainder of this debate. 

The PRESIDING OFFICER. The dis
tinguished Senator from Arkansas is 
recognized. 

Mr. PRYOR. Mr. President, I thank 
the Chair for recognizing me. 

I will just engage in a discussion with 
the distinguished Senator from Wyo
ming and ask him the question if it 
would be permissible for the Senator 
from Arkansas to go into morning 
business for 2 minutes for the purposes 
of making a very short statement and 
sending a resolution to the desk to be 
referred on another matter? 

I would like right now, if I might, to 
ask the distinguished Senator would it 
be possible if I could do that before the 
vote? And I ask the distinguished man
agers the same. Would there be objec
tion or any concern expressed-if you 
would desire to go directly to the vote 
I could do it later. I think it would be 
well served, it would be a little better 
if I could go earlier. 
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Mr. WALLOP. Mr. President, reserv

ing the right to object, I say to my 
friend, that I will not object so long as 
it is for the purposes stated, that no 
other transaction take place during 
this momentary reversion to morning 
business and that the rules of the exec
utive session of cloture remain in 
place. 

The PRESIDING OFFICER. With 
those conditions, is there objection to 
the request of the Senator from Arkan
sas? 

Mr. PELL. Mr. President, it would 
include time under the treaty debate. 

Mr. PRYOR. That is correct, I say to 
my friend from Rhode Island. 

With that being agreed to, I will ask 
unanimous consent that the time, 
which will not exceed 2 minutes, be 
charged to the pending measure before 
the Senate. 

The PRESIDING OFFICER. Without 
objection and under those conditions, 
the distinguished Senator from Arkan
sas is recognized as if in morning busi
ness for 2 minutes. 

Mr. PRYOR. I thank the Chair. 
(The remarks of Mr. PRYOR pertain

ing to the submission of Senate Resolu
tion 353 are located in today's RECORD 
under "Submission of Concurrent and 
Senate Resolutions." ) 

The PRESIDING OFFICER. What is 
the pleasure of the Senate with respect 
to the amendment offered by the dis
tinguished Senator from Wyoming? 

Mr. WALLOP. Mr. President, I ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. Is there 

further debate? 
If not, the question is on agreeing to 

the amendment of the Senator from 
Wyoming [Mr. WALLOP]. 

The yeas and nays have been ordered 
and the clerk will call the roll. 

The legislative clerk called the roll. 
Mr. FORD. I announce that the Sen

ator from Tennessee [Mr. GORE] is nec
essarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced-yeas 16, 
nays 83, as follows: 

Burns 
Coats 
Craig 
Garn 
Hatch 
Helms 

Adams 
Akaka 
Baucus 
Bentsen 
Blden 
Bingaman 
Bond 

· Boren 

[Rollcall Vote No. 247 Ex.] 
YEAS---16 

Hollings Smith 
Lott Symms 
Mack Thurmond 
McCain Wallop 
Seymour 
Simpson 

NAY8-83 

Bradley Cochran 
Breaux Cohen 
Brown Conrad 
Bryan Cranston 
Bumpers D'Amato 
Burdick, Jocelyn Danforth 
Byrd Dasch le 
Chafee DeConclni 

Dixon 
Dodd 
Dole 
Domenic! 
Duren berger 
Exon 
Ford 
Fowler 
Glenn 
Gorton 
Graham 
Gramm 
Grassley 
Harkin 
Hatfield 
Heflin 
Inouye 
Jeffords 
Johnston 
Kassebaum 

Kasten 
Kennedy 
Kerrey 
Kerry 
Kohl 
Lau ten berg 
Leahy 
Levin 
Lieberman 
Lugar 
McConnell 
Metzenbaum 
Mikulski 
Mitchell 
Moynihan 
Murkowskl 
Nickles 
Nunn 
Packwood 
Pell 

NOT VOTING-1 

Gore 

Pressler 
Pryor 
Reid 
Riegle 
Robb 
Rockefeller 
Roth 
Rudman 
Sanford 
Sar banes 
Sasser 
Shelby 
Simon 
Specter 
Stevens 
Warner 
Wellstone 
Wirth 
Wofford 

So the amendment (No. 3260) was re
jected. 

Mr. MITCHELL. Mr. President, I 
move to reconsider the vote by which 
the amendment was rejected. 

Mr. LUGAR. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. CRANSTON. Mr. President, I rise 
today to express my most enthusiastic 
support for ratification of the ST ART 
Treaty. As a member of both the For
eign Relations and Intelligence Com
mittees, I have had the opportunity to 
examine this treaty in detail. I, like 
my colleagues on the committees, have 
concluded that this treaty is an his
toric breakthrough for U.S. national 
security interests and international 
partnership and world peace. It bears 
witness to the end of the cold war, and 
heralds the beginning of a new, more 
open era. It should be ratified prompt
ly. 

I have devoted a great deal of my 
time, attention, and effort toward the 
almost quarter century I have avowed 
in the Senate, to arms control treaties 
and efforts to control and reduce nu
clear arms. START is the last one I 
will deal with as a Senator. 

This treaty was negotiated with the 
Soviet Union at a time when its strate
gic arms reduction and verification re
gimes were close to revolutionary. Dur
ing the ratification process, the Soviet 
Union fell apart, and new countries 
emerged. Four of those-Russia, 
Ukraine, Byelarus, and Kazakhstan
had nuclear weapons which had to be 
included in the START Treaty. 

In Lisbon in May 1992, leaders of 
these countries met with Secretary 
Baker. I was impressed with the spirit 
and conduct of these negotiations, and 
commend Ukraine, Byelarus, and 
Kazakhstan for their commitments to 
accede to the Nuclear Non-Prolifera
tion Treaty as nonnuclear weapon 
States. I hope they will stand by those 
commitments. This is definitely a step 
toward peace. 

Further announcements by Presi
dents Bush and Yeltsin in June have 
promised even deeper cuts than START 
mandates. These reductions seize an 

opportunity to deal with short-range 
and tactical weapons not covered by 
the START Treaty. While I am enthu
siastic about these reductions they do 
not serve to replace the START Trea
ty. 

The START Treaty stands alone as 
the most important document we have 
negotiated on strategic nuclear weap
ons reductions thus far. Other promises 
have been made, and other documents 
will be concluded, but we should not 
miss the historic opportunity to codify 
what we have. 

START not only mandates deep cuts 
in our nuclear arsenal, but also it cre
ates a framework for further reduc
tions-either unilateral, reciprocal, or 
negotiated. 

The treaty is also remarkable in its 
open verification regimes. The regime 
is certainly adequate and it is clearly 
effective. It establishes such a level of 
openness, in fact, that some experts 
who testified before the committee de
scribed the treaty as overly verifiable. 

Most important, at this point in 
time, however, is that ratification of 
the START Treaty would signal to 
other nuclear weapon States that the 
United States and Russia are serious 
about arms control. 

After all of our talk of concern of nu
clear proliferation, the ST ART Treaty 
gives us an opportunity to demonstrate 
that we are serious about nuclear non
proliferation by taking that crucial 
step toward extension of the Non-Pro
liferation Treaty in 1995. I fully expect 
that other countries which possess nu
clear weapons will consider cuts in 
their arsenals once they understand 
that the United States and Russia are 
making cuts in theirs. · 

I urge my colleagues to ratify the 
START Treaty. We should seal the 
book on the cold war, and begin to re
write one on a new era, one dedicated 
to peace and security. 

Mr. MITCHELL. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER (Ms. MI
KULSKI). The majority leader suggests 
the absence of a quorum. The clerk will 
call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. MITCHELL. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MITCHELL. Madam President, I 
ask unanimous consent that Senator 
WALLOP be recognized to off er his 
amendment No. 3301, on which there be 
1 hour for debate, 30 minutes under the 
control of Senator PELL, 30 minutes 
under the control of Senator WALLOP; 
that on the conclusion or the yielding 
back of that time, a vote occur on or in 
relation to the Wallop amendment No. 
3301; and that the vote on final passage 
of H.R. 11 scheduled by previous order 
to occur at 5 p.m. occur immediately 
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following the vote on or in relation to 
the Wallop amendment No. 3301 with
out any intervening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. MITCHELL. Madam President, I 

thank my colleagues for their coopera
tion. 

I yield the floor. 
Mr. WALLOP addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Wyoming. 
AMENDMENT NO. 3301 

(Purpose: To further the interests of the 
United States in connection with the 
START Treaty ratification) 
Mr. WALLOP. Madam President, I 

call up my amendment No. 3301, and 
ask for its immediate consideration, 
and I ask that we have order in the 
Chamber. 

The PRESIDING OFFICER. The Sen
ator from Wyoming is correct. Before 
the clerk reports the amendment, the 
Senate is not in order. 

The clerk will report. 
The legislative clerk read as follows: 
The Senator from Wyoming [Mr. WALLOP] 

proposes an amendment numbered 3301. 
"The START Treaty, including the May 23, 

1992 Protocol, the two Annexes, six Proto
cols, Memorandum of Understanding, and 
Corrigenda, shall not enter into force until 
the President certifies that all Non-Deployed 
Missiles for silo launchers for ICBM's, mo
bile launchers of ICBM's, and launchers of 
SLBM's, shall be eliminated, except for a fi
nite, minimal, and verifiable number equal 
for each side to be agreed upon." 

Mr. WALLOP addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Wyoming [Mr. WALLOP] is 
recognized. 

Mr. WALLOP. Madam President, 
may I say that I was most grateful to 
the Senate for the consideration given 
the last amendment, the seriousness of 
which is continued in this amendment. 

Madam President, I have talked with 
a member of the Foreign Relations 
Committee who expressed to me his 
personal surprise at the terms and con
ditions dealing with nondeployed mis
siles and wondered why the committee 
had not acted on them while he being a 
member of the committee being in a 
better condition to ask that question 
than I. 

But it is a point I wish to bring to 
the attention of the Senate once again 
and hope that we maybe can by seeking 
to have the President certify that all 
mobile launchers shall be eliminated 
except for a finite minimal, and all mo
bile launchers, silo launchers, and 
launchers for SLBM's be eliminated ex
cept for a finite minimal and verifiable 
number which are test articles and 
agreed to by each side. 

Madam President, central to the 
treaty's ostensible and propounded 
value in reducing the offensive power 
of the former Soviet Union strategic 
arsenal which has been reiterated and 
reiterated, is the limitations imposed 

on the number of intercontinental 
range deli very vehicles and their 
launchers. Given the nature of Mos
cow's strategic forces, namely, the dis
proportionate emphasis on ballistic 
missile systems and, in particular, the 
reliance on those missiles optimized 
for first strike; that is, the silo-based 
MIRV'd ICBM's, the limits on these 
weapons are said by its proponents to 
be of particular importance. 

Yet, Madam President, under the 
terms of the treaty, Russia is entitled 
to have as many of these ballistic mis
siles as they want. They have been told 
that this was a limitation but it is a 
limitation on launchers and not on 
missiles. These nondeployed missiles 
do not count, are not destroyed, and 
yet remain available for use against 
the American public in a first strike. 

It can do this thanks to a very im
portant and unspoken of loophole in 
the treaty that is agreed to by the 
United States and the Soviet-I might 
say Soviet not Russian-insistence late 
in the negotiations. Madam President, 
everybody knows here that this treaty 
came into being at the close of frantic 
negotiations so that there could be a 
summit with Mr. Gorbachev while we 
tried to save that presidency. 

So we made concession after conces
sion, and the biggest concession in this 
Senator's mind was that we placed no 
limits on the number of nondeployed 
ballistic missiles either side can retain 
in its inventory. 

A nondeployed missile is one that has 
simply been taken out of its silo but it 
does not need that silo, that sub-

. marine, or that mobile launcher to be 
useful, to be launched against the 
American people. That, let us be clear, 
every single one of these missiles that 
the proponents claim is eliminated or 
reduced by this can be kept viable in a 
nondeployed status, and every single 
one of these has been and can be 
launched from sites other than the 
fixed silos or submarines in which they 

· are normally deployed-every single 
one. 

So this is a limit without limitation. 
This is a ruse. This is a dream and a 
prayer to the tooth fairy, Madam 
President. These missiles once declared 
nondeployed can be used against Amer
icans. And they are not counted. They 
are not eliminated. And they are not 
destroyed. 

In fact, according to press reports, 
the Soviet Union actually exercised the 
ability to launch even its heavy mis
siles, its SS-18's, from soft pads. 

Madam President, I have made the 
point and I hope and wish somehow the 
Senate could hear it. 

The SS-18 missile is the most terrify
ing missile in the Soviet arsenal, in the 
world today. We have negotiated a re
duction in the Soviet arsenal from 308 
to 154, cut it in half. But at the same 
time, we authorize that missile to be 
replaced by what is called the Mod 5, 

the fifth model of it, which is by itself, 
the equivalent in power and accuracy 
to the Mod 4, which it replaces-I 
mean, more than twice as much. So 
that what you have is the new Mod 5 
deployed in numbers equivalent to half 
of the old deployment, but with every 
bit the power and accuracy and deliv
ery of the old deployment. 

If that is not bad enough, the reduc
tion by half of the SS-18 force amounts 
to no reduction in danger; all of those 
older SS-18's, the Mod 4's, are taken 
from those silos and can be declared 
nondeployed and ready for use against 
America, without violation of this 
treaty. 

In addition, the Soviet Union has 
built into many of its modern silo
based ballistic missile systems, the ca
pacity to reload and refire. I might say, 
Madam President, and try to explain 
this to the Senate, when we destroy a 
launcher, we do not destroy a missile 
or a warhead. A launcher is basically 
the place where a missile is safest. It is 
a hardened silo, and it is impenetrable 
by most of the weapons the United 
States can array against it. It is a con
venience for working on the missile, 
and repair and maintenance. But it is 
not a necessity for that missile to re
main in a capability of firing on the 
American people. 

So we have these modern weapons 
that do not count any longer; they are 
withdrawn and declared nondeployed. 
But guess what happens? Most of those 
silos can refire. Ours cannot. So you 
fire the one that is allowed and bring 
the nondeployed missile in and load it 
into the same silo, ready again in a few 
weeks' time for use against the Amer
ican people, who will not have had the 
same indulgence, should this awful day 
take place. 

I believe it is a thoroughly unaccept
able state of affairs, and unless we 
alter it, it fundamentally corrupts 
whatever benefits claimed by the pro
ponents of this treaty-I believe they 
are sincere-whatever benefits they 
claim for it are negated by this concept 
of the nondeployed missile. That the 
nondeployed missile can be fired 
against it does not count in the limits, 
and does not have a reduced capability 
to bring harm against the American 
people, against whom they are arrayed. 

Accordingly, Madam President, I 
hope my colleagues will heed the warn
ing of the nondeployed missile and the 
ruse that is present in it. It is the 
means by which the missile reductions 
do not take place. The missiles are not 
destroyed. The warheads are not de
stroyed. The weapons are not de
stroyed. Only the launcher. only the 
shelter and the convenience are de
stroyed. 

So if it is the Senate's will to ignore 
this, I accept and understand that, 
Madam President, but I would feel that 
I had not done the duty that I feel com
pelled to if I did not call it to the Sen-
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ate's attention and offer this amend
ment, and I hope the Senate sees fit to 
take care of the biggest ruse contained 
in this treaty, that of the nondeployed 
missile, so that when my amendment 
passes, should it, it would impose finite 
minimal and verifiable limits on the 
number of nondeployed missiles. And 
those finite, minimal, and verifiable 
are the necessary test vehicles to 
maintain the viability that both sides 
should be entitled to. But all of the 
other ones that are now the claim of 
the treaty's proponents to have been 
removed from the stable of danger 
would in fact be removed and not just 
the fairytale that somehow or another 
we are safer, because they are not in 
the silo, they are just in a nondeployed 
status. 

I reserve the remainder of my time. 
Mr. PELL. Madam President, as I un

derstand it this amendment would re
quire the extending of the limits to 
cover all nondeployed ICBM's and the 
SLBM's. The Joint Chiefs of Staff and 
others have testified that there is no 
military requirement from their view
point for such a limit. In fact, we have 
seen how they have enthusiastically 
supported the overall START Treaty. 
The members of the Joint Chiefs are 
foursquare behind it, as is the Chair
man, Gen. Colin Powell. 

The nature of the SLBM operation 
and the limited number of Russian 
loading facilities limits the threat 
from rapid reload of ballistic missile 
submarines. It would appear not nec
essary to add such a provision. In addi
tion, this amendment would require ne
gotiation of major portions of the trea
ty with all the successor States
Ukraine, Byelarus, and Kazakhstan-in 
advance of any action on START, lead
ing to an indefinite delay in entry into 
force. 

I think this amendment can be con
sidered a repudiation of the basic trea
ty. I do very much trust the judgment 
of the Joint Chiefs of Staff and think 
this amendment should be defeated. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. WALLOP. Madam President, 
what is the remaining time? 

The PRESIDING OFFICER. The Sen
ator from Wyoming, the advocate of 
the amendment, has 20 minutes, 25 sec
onds. The opponents have about 28 
minutes. 

Mr. WALLOP. Madam President, it is 
clear that the able managers of the bill 
feel that-and I share with them the 
sensation-they will be able to prevail 
on any amendment offered simply by 
saying, we have to renegotiate with the 
Joint Chiefs, and the Joint Chiefs are 
for it. 

Madam President, if the Joint Chiefs 
have signed off on this, then shame on 
them, because it is not a military judg
ment that can be argued safely, that a 
missile going to nondeployed status, 
still available to be arrayed against the 

American people, constitutes no 
threat. 

It does not have to be held in a verifi
able arena. It can be put in sheds. It 
can be moved around and about the 
country. We have no verification re
gime which would direct itself to this. 
Interestingly enough, Madam Presi
dent, the Joint Chiefs were worried 
enough about mobile missiles to put a 
finite ceiling on the number of non
deployed of those missiles. So what a 
ridiculous posture for grown military 
men with stars and ribbons all over 
them to take that missiles that can be 
fired against Americans and do not 
count against the numbers and pose no 
threat. 

I would love to hear the rationale be
hind that, other than that it might, as 
the able chairman says, require major 
renegotiation. I do not think it would. 

Why would it be any less than the 
Soviets' or Russian Republics' interest 
to find that the missiles that had been 
taken out of silos were not still avail
able to be shot at them? Simply be
cause that is not the way the United 
States would play it, and that is the 
way the whole hard-line arms control 
negotiators under the Soviet regime 
negotiated this provision. 

This was a concession of significant 
importance that was achieved at the 
last moment for the political purpose 
of arriving at a summit with Mikhail 
Gorbachev, and no other reason. And I 
would say, Madam President, that 
those very same Joint Chiefs, who now 
find no danger in these nondeployed 
missiles that are deployable against 
the American people, thought that was 
one of the very most important and 
significant negotiating positions that 
the United States brought to the table. 

It has been significantly noted in the 
paper by General Rowney, who was our 
arms control negotiator through most 
of these START negotiations, that this 
was a last-minute, unnecessary, and 
very dangerous concession. 

Why should these able generals who 
thought it was among the most impor
tant negotiating postures that the 
United States had suddenly say that it 
does not matter that these missiles 
now called nondeployed can shoot at 
Americans? 

There is no logic in this posture, 
Madam President. 

I hate to use the word "deceit." But, 
in fact, we are deceiving the American 
people by claiming that this treaty re
duces or eliminates missiles arrayed 
against them when in fact this provi
sion runs right around the limitations 
that are contained in this treaty. 

Madam President, some moment in 
time the Senate needs to wake up and 
pay attention to its obligation to pro
tect and defend the Constitution of the 
United States and the people of the 
United States. This is not, as Senator 
BYRD stated in his eloquent remarks, 
some statute that can be undone by a 

statute down the road when we find it 
is there. This becomes a part of the 
guiding unchangeable presence upon 
which the U.S. military posture is bot
tomed. We cannot change it after we 
agree to it. And we are being asked by 
these folks here to say that these mis
siles that can be shot against us pose 
us no threat nor no danger. 

The Senator from Wyoming spent too 
much time in the country, if that is 
logical. Why a missile, because its title 
has been changed, poses no threat is al
most an inconceivable thought, de
ployed or nondeployed. So long as its 
warhead is intact, so long as its elec
tronics are in place, so long as its pro
pellants are available, it is a threat to 
Americans. Make no mistake about it. 

And that is the case that we are 
being asked to swallow. 

Madam President, in this country 
after we sign this treaty, and I have no 
doubt that we will because the Senate 
has exercised already that suspension 
of judgment, we will be bound not only 
by the letter of it but by the spirit of 
it. That has been the history of arms 
control from the very beginning, and 
the appropriators, if no other soul will, 
tell us that the spirit says that those 
missiles taken from the silos will be 
destroyed. 

But that will not happen and will not 
be the case on the other side. I pointed 
out to the Senate, and I plead with the 
Senate to recognize that Russian mili
tary appropriations are going to be big
ger in 1993 than they have been in 1992, 
this despite the claim so often made 
that what they need more than any
thing else is money, that their people 
are starving, that they are unhoused, 
and have no energy and everything 
else, but they are going to spend more 
money on military hardware in 1993 
than in 1992. One of the things they are 
not going to have to spend their money 
on is replacing missiles that go from 
deployed to nondeployed status, be
cause they still pose the same f ormida
ble threat and danger to the American 
people. 

Madam President, I reserve the re
mainder of my time. 

The PRESIDING OFFICER. The Sen
ator has about 15 minutes remaining. 

Who yields time? 
Mr. LUGAR. Madam President, I sug

gest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. LUGAR. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LUGAR. Madam President, I sug
gest that the time be charged equally 
to both sides. 

Madam President, I will request a 
quorum call with the time to be 
charged equally to both sides. 



September 29, 1992 CONGRESSIONAL RECORD-SENATE 28699 
The PRESIDING OFFICER. Is there 

objection? 
Mr. WALLOP. If the Senator will 

withhold, it is apparent that the com
mittee does not wish to debate this, 
and I understand this, because there 
really are no debatable points. So let 
me just make two other observations 
and then if they are willing I am per
fectly willing to yield back the remain
der of my time. 

Mr. LUGAR. I ask the Senator to 
withhold his judgment for a moment. 
We do wish to debate but our debaters 
are in process of arriving. 

Mr. WALLOP. Madam President, in 
which case I object to the time being 
charged equally. I used mine in a fair 
and equitable manner and they have 
only heard but two of theirs. 

The PRESIDING OFFICER. Objec
tion is heard. 

Who seeks recognition? 
Mr. LUGAR. Madam President, I sug

gest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll with the time 
charged to the opposing side. 

The legislative clerk called the roll. 
Mr. BID EN. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BIDEN addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time to the Senator? 
Mr. BIDEN. Will the Senator yield 

me a few minutes? 
Mr. PELL. The opponents of the 

measure yield as much time as may be 
necessary to the Senator from Dela
ware. 

The PRESIDING OFFICER. The Sen
ator may proceed. 

There are 23 minutes remaining. 
Mr. BIDEN. Madam President, I say 

to the Chair, as well as to my col
leagues, that I do not plan on taking 
anywhere near the 23 minutes. I know 
that my friends, the ranking member, 
and chairman of the committee, have 
responded to the Wallop amendment, 
but I would like to take maybe 3 to 5 
minutes to make a few comments. 

Madam President, the Senator from 
Wyoming, as I read this, is, in reality, 
refighting the SALT II Treaty. Critics 
of that treaty said that it was fatally 
flawed because it did not cover non
deployed missiles. But, lo and behold, 
when the Reagan and Bush administra
tions looked at the problem, they also 
determined that nondeployed missiles 
for fixed ICBM's and SLBM's have no 
military significance. 

Madam President, the Foreign Rela
tions Committee looked at this issue 
extensively in the INF Treaty and we 
heard testimony from the Joint Chiefs 
of Staff in the Intelligence Committee 
about the significance of nondeployed 
missiles in the context of START. And 
again the conclusion was reached that 
such missiles could not easily be made 
part of a militarily significant force. 

Madam President, this Senator has 
concerns like the Senator from Wyo
ming about the fact that there may be 
nuclear warheads, not nuclear missiles, 
that are not covered by this treaty. It 
is not the missiles but the warheads 
that create a potential problem. 

And the problem they create is not 
that they are going to put the United 
States directly in jeopardy or be mili
tarily significant or relevant to our 
vulnerability to the nations with whom 
we have this treaty, but, for prolifera
tion purposes, there is a concern ex
pressed repeatedly by the committee 
and by many others that the inability 
to grab hold, if you will, of all the mis
siles, the warheads, as opposed to the 
missiles, would allow those nations to 
sell and/or trade those missiles, those 
warheads to third countries. And that 
is why we placed a condition on this 
treaty that in the future the President 
use all his best efforts to see to it that 
there is a way and ability to account 
for the warheads. 

Now, what are we talking about here? 
The Intelligence Committee and the 
Foreign Relations Committee and the 
Joint Chiefs of Staff, as the Senator 
from Wyoming knows, have deter
mined, after looking at this exten
sively, that the notion that, after hav
ing destroyed a silo, you would be able 
to take a nondeployed ICBM missile 
and put it in a posture that it was 
threatening to the United States in 
any militarily significant way is not a 
realistic possibility. 

And so, based on the evidence that 
our committee received and based on 
the evidence, to the best of my knowl
edge, that the Intelligence Committee 
received in detail, this was not a mili
tary pro bl em. 

But I would respectfully suggest that 
the Senator is partially right for the 
wrong reason. The concern here should 
be, in my humble opinion, the war
heads and not the missiles. 

But in order to go back and reopen 
that negotiation, it seems to me to be 
implausible at this point and would be 
destructive to what otherwise is a very 
useful instrument in terms of U.S. 
military interests and U.S. security in
terests, because the concern relates not 
so much to the countries in question as 
much as it does to proliferation of 
those nuclear warheads to those Third 
World countries. 

Again, we attempted to capture that 
concern in the action taken by the For
eign Relations Committee by a condi
tion that would put the President in a 
position to attempt to initiate further 
negotiations with the individual sig
natories to this treaty in order to, in 
effect, capture those warheads, as well. 

I am sure I have been redundant, be
cause I have been off the floor dealing 
with another matter. It seems like I 
never stop dealing with the crime bill, 
with the crime issue. So I apologize to 
my colleagues if I have been redundant. 

But I wanted to make those few 
points, at least so the Senate knows 
what my understanding is and what the 
understanding I have is of the intel
ligence community and the military 
with regard to how high a concern, 
probability for concern, that they place 
upon the concern raised by our friend 
from Wyoming. 

Because if this were adopted, it is not 
a condition. It would require the Presi
dent of the United States to, in effect, 
reopen the entire treaty, renegotiate 
the treaty. And that is the same as-I 
hate to use the phrase that is used so 
freely around here-that is what makes 
this a killer amendment; and a killer 
amendment, in my view, for no mili
tarily significant reason. 

So I thank my colleagues. I thank 
the chairman for yielding me the time, 
and I yield the floor. 

Mr. LUGAR addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Indiana. 
Mr. LUGAR. I thank the distin

guished Senator from Delaware for a 
very important argument. 

Let me follow on a point or two 
which he made which I think is rel
evant to the debate on the current Wal
lop amendment. · 

I would simply assert, Madam Presi
dent, that requiring warhead elimi
nation-and I make that distinction as 
opposed to missile elimination-but 
warhead elimination makes no sense 
without effective verification to deter
mine compliance. 

We have had a great deal of debate 
about that generally prior to coming to 
this amendment. There is no practical 
way to verify such elimination of war
heads without unacceptable intrusive
ness at our own facilities. 

Madam President, in the debate thus 
far, we have assumed all along that our 
potential adversaries might have ma
levolent intent. But I think it is fair 
enough to say, from the standpoint of 
our own interests, that we have come 
to a conclusion as a Government, our 
negotiators, our Department of De
fense, the President, that intrusiveness 
in terms of our own facilities is impor
tant. 

Surely, the Senate would not ask the 
United States to subject sensitive 
weapons information to exposure or to 
require the destruction of our own war
heads without insuring other parties 
were doing the same. And, surely, the 
Senate knows that warhead elimi
nation makes no sense without numeri
cal limits or constraints on production 
of new missiles and new nuclear war
heads, constraints that we could not 
verify even with unacceptable intru
siveness. 

Now, Madam President, this is a very 
large subject but it is relevant, I be
lieve, to the debate we are having. 

Mr. BIDEN. Will the Senator yield 
not on that point but a related point? 

Mr. LUGAR. I am happy to yield. 
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Mr. BIDEN. The Senator has been 

clear in his view about the ability to 
monitor what is in our interest and not 
monitor but to count warheads, a point 
I left out that I think is relevant here. 

It was not that our negotiators-I am 
going back to missiles now as opposed 
to warheads-it was not that our nego
tiators attempted to get a limitation 
on and/or destruction of nondeployed 
missiles. We did not want that. We, our 
military, did not want that. 

And the reason they did not is be
cause they agree with the Senator from 
Wyoming on SDI. They wanted to have 
boosters. They wanted to have these 
missiles available to them for testing 
purposes. And one of the underlying 
reasons for that was a program that I 
strongly oppose, that is the SDI pro
gram. 

So one of the things I think our col
leagues should put in the mix here is 
this is not as though we went out with 
an objective and our negotiators were, 
in effect, outnegotiated by our counter
parts. It was the opposite. 

We did not want these nondeployed 
missiles included either. And the rea
son we did not is, one, having them or 
not having them is of no military sig
nificance in the minds of our military 
intelligence community; and, two, we 
wanted to keep our nondeployed mis
siles for purposes unrelated to a nu
clear program. 

Mr. LUGAR. The Senator is clairvoy
ant, he read both my logic and my next 
two points. 

Mr. BIDEN. I apologize to the Sen
ator. I am sorry. 

Mr. LUGAR. He also reinforced them. 
Mr. BIDEN. I am sure the Senator 

would have made it more clear than I 
have. 

Mr. LUGAR. It is a triangular discus
sion here, because really the Senator 
has been a very strong champion of 
strategic defense initiative. I have sup
ported that, the Senator from Dela
ware has from time to time but not 
consistently and has occasionally op
posed that idea. But let us be very 
clear, negotiations sometimes on the 
part of our own military people are in 
behalf of our own military interests. 
The distinguished Senator from Wyo
ming has been very sharply critical of 
our military people, suggesting that 
they really did not know our interests 
or where somehow misguided. But I 
would contend they though they did. I 
think it is demonstrable they had our 
interests very clearly in mind. 

And I would just add, as the distin
guished Senator from Delaware has, 
that I suggest that some Senators may 
misunderstand the benefits to be 
gained by keeping the nondeployed 
nonmobile missiles nondeployed, non
mobile missiles. The Senate should un
derstand the ST ART Treaty does con
tain limitations on nondeployed mobile 
missiles as opposed to the nonmobile 
missiles because of the inherent risk of 

____._ ·"'- I. - I - - -- "· ,. ·--11..i...{ 

the mobile missiles. In fact, mobile 
ICMB's would be eliminated, if nec
essary, to stay within these non
deployed limits. 

But, since reload and breakout is less 
of a concern for nonmobile ICBM's and 
for SLBM's, these missiles need not be 
eliminated, in the judgment of our 
military. And by not requiring elimi
nation we allow the use of these expen
sive assets, our assets, for other pur
poses such as, for example, space 
launch. 

The provision included in START to 
which I gather the distinguished Sen
ator from Wyoming objects was in
cluded over Soviet objection. I am 
making the point, not only was it in 
our interest but the Soviets saw it was 
in our interest and objected to it. 

So the point the Senator from Wyo
ming wishes to eliminate was in fact 
something we wanted. And obtained. 
And is included in large measure be
cause we want to use retired Minute
man missiles for testing in support of 
United States strategic defenses-in es
sence a portion of the SDI program. 

It is particularly ironic, it seems to 
me, that champions of strategic de
fense criticize a hard-won U.S. victory 
preserved in large measure for preserv
ing assets used in developing those de
fenses. 

I make that argument, Madam Presi
dent, in addition to the obvious one. 
And that is, if our hard-won gain was 
suddenly eliminated by actfon on the 
floor of the Senate today, we would, in 
fact, have to go back to the table. The 
amendment, whatever its other pur
poses may be, would cause the need for 
renegotiation of the treaty. 

The Senator from Wyoming has indi
cated that he felt indeed that ought to 
be required and I understand his point 
of view. Obviously I disagree, as do our 
military people. As do our negotiators 
who deliberately maintained this item 
in the treaty for our benefit. 

For these reasons, Madam President, 
I urge defeat of the Wallop amendment. 

The PRESIDING OFFICER. The Sen
ator from Wyoming, the proponent of 
the amendment. 

Mr. WALLOP. Madam President, 
nothing about this debate so far has 
been anything short of "Alice in Won
derland," from the seven requests for 
parliamentary rulings that could not 
be, to the inserts in the RECORD that 
were not allowed, to the opponents of 
the treaty that were not permitted to 
testify. And now we have this mystical 
new set of requirements and arguments 
that are raised against my amendment. 

Madam President, if the able leaders 
of the Foreign Relations Committee 
would read the English language, it 
said that they would be eliminated ex
cept for a finite, minimal and verifi
able number equal for each side to be 
agreed on. 

There is nothing in that provision 
which would not provide for the SDI 

launches, were that excuse to have 
been able to be found water imper
vious. But I would say, Madam Presi
dent, the information the Senator from 
Wyoming has was that this was a con
cession that we made outside of a nego
tiating position that we had long held 
that was exactly as the Senator from 
Wyoming has described it. The thing 
that is unverifiable is that which the 
Senator from Delaware speaks of; is 
the ban on warheads. Let the Senator 
from Wyoming inform the Senate that 
every time we reduce one level of an 
intercontinental ballistic missile's 
means of inflicting lethality, one level 
of its lethality-every time one level is 
reduced, the safety is enhanced. 

I would say under the terms of this 
treaty, no level of lethality is reduced, 
notwithstanding the claim of the Sen
ator from Delaware. One of the things 
it is important to realize is that the 
Soviets, as a routine, launch these mis
siles from what are called soft pads. In 
other words just a concrete place out 
in Vladivostok or Novaya Zemlya, or 
some of the other places where they do 
it and we now can talk about it. 

Madam President, among the other 
things that could take place if anybody 
were willing to listen to the possibili
ties, is that you could launch to de
stroy, if that was one of the concerns 
of the American military. I know 
enough about SDI to know when I am 
being fed a bowl of sugar and this is 
clearly, then, one of those times. This 
is not an argument that holds any
any-absolutely anything that is true. 

If it were so, as the able Senator 
from Delaware has just declared, that 
we do not need this thing then why was 
it important to put a ban on the non
deployed mobile missiles; a ceiling 
there? And guess what the ceiling was? 
I see only the staff remains on the 
floor. But the ceiling was 250. 

Guess how many they have? Sixty. 
So this treaty authorizes the construc
tion of 190 missiles before any of them 
can be banned in a nondeployed status. 
Very good negotiating-tough old Yan
kee traders that were there. 

What this was, Madam President, is 
nothing short of a blatant concession. 
And my amendment does not prevent 
us from negotiating a verifiable num
ber for the Soviets to use for space 
launches and for ourselves to use for 
space launches. But it does go to the 
heart of the treaty matter that is 
claimed by its proponents, that we are 
safer with it than without it. And we 
cannot be said by any logic in the 
world to be safer with missiles that can 
still be fired against us and not count
ed in and amongst the reduction. 

Madam President, if the leaders are 
ready I am prepared to yield back time 
as soon as they are prepared to yield 
back time. 

The PRESIDING OFFICER. The Sen
ator from Wyoming has 8 minutes and 
a few seconds left. 
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Mr. WALLOP. I am prepared to yield 

it back just so long as the proponents 
are prepared to yield back theirs. 

Mr. PELL. I must object for the mo
ment. I would object for the moment-
let the quorum call continue. 

The PRESIDING OFFICER. Whose 
time shall the quorum call be? 

Mr. PELL. On mine. On ours. 
The PRESIDING OFFICER. The 

Chair wishes to advise the Senator 
from Rhode Island he has approxi
mately 10 minutes and 12 seconds. 

Mr. PELL. I thank the Chair. 
The PRESIDING OFFICER. The 

clerk will now call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. PELL. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. PELL. Madam President, while 
we are waiting to hear the leadership's 
plans for the evening, I would like to 
make a statement, quoting Gen. Colin 
Powell: 

I and my colleagues in the Joint Chiefs of 
Staff believe that the START treaty 
achieves our original 1982 strategic arms re
duction goals, which were to enhance deter
rence and achieve stability through signifi
cant reductions in the most destabilizing nu
clear systems, ballistic missiles, and espe
cially ICBM's which have multiple warheads; 
second, to maintain an overall level of stra
tegic nuclear capability that would always 
be seen as sufficient to deter conflict; third, 
underwrite our national security; and, 
fourth , meet our commitments to allies and 
friends. 

We laid these goals out in 1982. The goals 
remain just as valid in 1992. The Chiefs and 
I have the capabilities of our post-START 
nuclear forces to meet these goals and to de
termine the military sufficiency of our nu
clear forces. 

To make this assessment, we analyze sev
eral measures of effectiveness, such as the 
level of damage expected, the numbers and 
types of survivable warheads, and our re
serve force posture. When we compared the 
level of damage against the smaller target 
base in Russia that results from the START 
and other reductions that we are undergoing, 
we determined that our modern, more capa
ble weapon systems will allow us to main
tain approximately the same levels of dam
age in target coverage that we can achieve 
today. 

When we examine the mixed weapons in 
the case when all of our forces are generated 
to full alert, we determine that even though 
the aggregate number of weapons declines, 
the percentage of survivable warheads in
creases because of the higher ratio of sub
marine and aircraft warheads compared to 
ICBM warheads. 

Of the land-based and sea-based missiles on 
a day-to-day alert, the percentage of surviv
able warheads will also increase in the post
START force. The percentage of reserve 
weapons remains approximately the same. 
And our military judgment of all these meas
ures is that national security is enhanced for 
both the United States and the republics of 
the former Soviet Union as a result of the 
START treaty. 

Each of the other Chiefs joined the 
Chairman in his support for the treaty. 

Gen. Merrill McPeak the Air Force 
Chief of Staff said: 

The original objectives of the START ne
gotiations were to increase strategic stabil
ity, to achieve militarily significant reduc
tions in strategic weapons, and to institute 
an effective verification regime. Not only 
have these objectives been achieved, they 
have been surpassed by the combination of 
the START treaty and subsequent unilateral 
actions and bilateral agreements. In my 
opinion, this treaty is in the best interest of 
the United States. 

Admiral Kelso, the Chief of Naval Op
erations expressed similar views, say
ing: 

I support, without reservation, the START 
treaty. I am satisfied that it is militarily 
sound and its ratification will result in a 
predictable and thus more stable environ
ment with respect to our relations with Rus
sia and the other nuclear-armed republics. 

Gen. Gordon R. Sullivan, the Army 
Chief of Staff, said: 

My endorsement is offered without res
ervation. The ratification of the Strategic 
Arms Reduction Treaty is in the best inter
est of the United States, and in my profes
sional judgment, for the following reasons. 
The provisions of the treaty allow us to 
achieve our fundamental objectives of deter
rence and stability through balanced reduc
tions, and provides the legal framework to 
assure timely reductions, and the eventual 
elimination of all the nuclear weapons in 
Belarus, Ukraine, and Kazakhstan. 

Gen. John R. Dailey, Assistant Com
mandant of the Marine Corps stated 
unequivocally: 

The Treaty is in the national security in
terests of the United States. It retains the 
objective of deterrence against nuclear ag
gression, meets our commitments to our al
lies, and supports the U.S. arms control ob
jectives of increased security and stability. 

The Marine Corps has supported the 
START committee from its inception, and 
along with other services has monitored its 
progress to ensure military sufficiency. In 
our judgment, U.S. forces under the Treaty 
will be militarily sufficient to meet our na
tional security requirements. 

Mr. WALLOP. Madam President, let 
me just say once again to the Senate 
that any number of missiles could be 
retained under this nondeployed sta
tus. But Senators should be aware that 
in America, we have finished con
structing our last missile. We do not 
have any hot missile production facili
ties now. Nobody is making new boost
ers for the Minuteman or for the MX. 
That is not the same case in the Soviet 
Union which has hot missile lines in all 
phases, 18's, 24's, 25's, and SSN-18. All 
of these are going on. We have only a 
missile production line for the Trident. 
So there is a big difference when we are 
trying to retain things for SDI. 

But I will say the more important 
point, Madam President, is that this 
amendment does not call for any spe
cific number, only that we begin to 
deal with the problem of nondeployed 
missiles so that they cannot be arrayed 
in the future against Americans. 

Madam President, I yield back the 
remainder of my time and ask for the 
yeas and nays on the amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER (Mr. 

WELLSTONE). The question is on agree
ing to the amendment. 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. FORD. I announce that the Sen

ator from Tennessee [Mr. GORE] is nec
essarily absent. 

The result was announced-yeas 11, 
nays 88, as follows: 

Brown 
Craig 
Garn 
Helms 

Adams 
Akaka 
Baucus 
Bentsen 
Bi den 
Bingaman 
Bond 
Boren 
Bradley 
Breaux 
Bryan 
Bumpers 

[Rollcall Vote No. 248 Ex.] 
YEAS-11 

Holl!ngs Smith 
McCain Symms 
Pressler Wallop 
Seymour 

NAYS-88 
Exon Mikulski 
Ford Mitchell 
Fowler Moynihan 
Glenn Murkowski 
Gorton Nickles 
Graham Nunn 
Gramm Packwood 
Grassley Pell 
Harkin Pryor 
Hatch Reid 
Hatfield Riegle 
Heflin Robb 

Burdick, Jocelyn Inouye Rockefeller 
Burns Jeffords Roth 
Byrd Johnston Rudman 
Chafee Kassebaum Sanford 
Coats Kasten Sarbanes 
Cochran Kennedy Sasser 
Cohen Kerrey Shelby 
Conrad Kerry Simon 
Cranston Kohl Simpson 
D"Amato Lau ten berg Specter 
Danforth Leahy Stevens 
Daschle Levin Thurmond 
DeConcini Lieberman Warner 
Dixon Lott Wellstone 
Dodd Lugar Wirth 
Dole Mack Wofford 
Domenici McConnell 
Duren berger Metzenbaum 

NOT VOTING-1 
Gore 

So the amendment (No. 3301) was re
jected. 

Mr. LUGAR. Mr. President, I move to 
reconsider the vote. 

Mr. MITCHELL. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

BUSH'S FAILED IRAQ POLICY 

Mr. WIRTH. Mr. President, George 
Bush would have us believe that he 
alone is qualified to conduct the for
eign policy of the United States, that 
he is uniquely qualified to act as Com
mander in Chief given the depth and 
scope of his experience in international 
affairs. That is the rhetoric we hear 
from the Bush campaign. George Bush 
the foreign policy whiz. 

Today AL GoRE laid out the reality of 
the Bush administration's record on 
one of the core foreign policy issues 
George Bush has faced in office: Iraq. 
The record of Bush's handling of Iraq 
up to and after the gulf war is one of 
profound misjudgment and probable 
duplicity. The rhetoric and the reality 



28702 CONGRESSIONAL RECORD-SENATE September 29, 1992 
of Bush's Iraq policy, as on so many 
other issues, are like parallel lines: 
they never meet. 

Not only did the Reagan and Bush ad
ministrations knowingly and purpose
fully coddle Saddam Hussein through
out the 1980's and pamper him right up 
to the eve of the invasion of Kuwait, 
they did so in the face of overwhelming 
evidence from the CIA, State Depart
ment, Commerce Department, and 
other agencies that Saddam was con
tinuing his brutal and reckless policies, 
including: 

Support for international terrorism, 
including the use of Iraq as a safe 
haven for over 1,400 terrorists; 

Genocidal slaughter of hundreds of 
thousands of his own Kurdish citizens; 

Illegal use of American agricultural 
credits to buy arms-credits which 
Saddam predictably defaulted on and 
which have left the American taxpayer 
holding the bag for nearly $2 billion; 

And a concerted program by Saddam 
to acquire nuclear, biological and 
chemical weapons and the missiles to 
deliver them. 

By coddling the Iraqi tyrant, the 
Bush administration evidently hoped 
to change Saddam's ways. George Bush 
was deeply involved in this effort to, as 
Ross Perot put it, "burp and diaper" 
Saddam. Twice, Vice President Bush 
personally lobbied the Export-Import 
Bank to extend credits to Iraq. Vice 
President Bush sided with Iraq's · Am
bassador in trying to get the Pentagon 
to ease its opposition to high-tech ex
ports to Iraq. Clear warnings about 
Iraq's pursuit of nuclear weapons did 
not stop President Bush from signing a 
directive mandating the pursuit of im
proved economic and political ties
just 10 months before the invasion of 
Kuwait. . 

This myopic policy of appeasement 
continued right up to the eve of the in
vasion. The Bush White House vetoed 
Iraq sanctions legislation and contin
ued to oppose sanctions even as Iraqi 
tanks massed on the Kuwait border. In 
early 1990, the Bush administration 
apologized to Saddam for a Voice of 
America broadcast critical of Iraq's 
human rights records. Bush followed up 
by sending Senators to Baghdad to 
make clear to Saddam that he would 
oppose sanctions and to advise the 
Iraqi dictator that the VOA reporter 
who had so offended Saddam had in
deed been fired. Ambassador April 
Glaspie's infamous meeting with Sad
dam a week before the invasion was, as 
Senator GORE points out in his speech, 
a reflection of Bush's personal views on 
Iraqi policy. Be our friend. 

George Bush defends this sad record 
by claiming that he was trying to bring 
Iraq back into the family of nations. 
But there was no evidence to support 
this hope, and overwhelming evidence 
to the contrary. Saddam was and re
mains a dangerous despot capable of 
the most brutal acts . Rather than de-

terring and containing Iraqi aggres
sion, President Bush, the foreign policy 
expert, sent unmistakable signals of 
weakness and of acquiescence. 

As Saddam was transformed over
night from friend into Adolf Hitler, 
George Bush sought to paint himself as 
Winston Churchill standing up to bru
tal aggression. Unfortunately, the 
record demonstrates clearly that the 
apt historical comparison is not 
Churchill at all, but the failed appease
ment policy of his Foreign Secretary. 
As Senator GoRE noted this morning 
"George Bush's poor judgment, moral 
blindness, and bungling policies led di
rectly to a war that should never have 
taken place." 

None of this is to take away from 
George Bush's handling of the gulf war 
itself nor from the brave men and 
women who served their Nation well 
and honorably in that effort. But if 
George Bush wants due recognition for 
his skill in prosecuting the war, he 
must also take responsibility for the 
policies that made that war inevitable. 

George Bush claims that he was out 
of the loop on the Iran-Contra arms
for-hostages trade. We now know bet
ter from many of the key participants 
in that sad affair. George Bush was 
deeply involved and supportive of the 
cynical diplomatic default. But he con
tinues to claim that, like Reagan, he 
knew nothing. 

George Bush is also now seeking to 
cover up his central role in the failed 
Iraq policy. The administration knew 
that Saddam was out to acquire nu
clear weapons, and that Iraq was shop
ping right here in America for key 
components. Yet last June, Bush re
peated that the United States had not 
contributed to Saddam's pursuit of 
weapons of mass destruction. The 
record is just the opposite. 

The record also shows that the Bush 
administration was aware that agricul
tural credits were being used illegally 
to finance Saddam's war machine. The 
record also shows that the Commerce 
Department altered documents pro
vided to Congress on high techno
logical exports to Iraq. 

We do not yet have the full truth on 
the role the Atlanta branch of the 
Banca Nazionale del Lavoro [BNLJ 
played in financing Saddam's regime. 
If Bush has his way, we may never 
know the full story. 

We do know that illegal loans to Iraq 
were made by BNL. We do know that 
the CIA was aware of BNL's activities. 
We do know that the Bush Justice De
partment declined to appoint a special 
prosecutor and that the Federal judge, 
Marvin Schoob, presiding over the case 
criticized Attorney General Barr's de
cision. We do know that there have 
been credible reports of White House 
meddling in the investigation and pros
ecution of the case against BNL. 

As in Watergate, the more we know, 
the worse it gets. 

William Safire in a column entitled 
"Crimes of Iraqgate" summed it up 
well: 

Americans now know that the war in the 
Persian Gulf was brought about by a colossal 
foreign policy blunder ... What is not wide
ly understood is how that benighted policy 
led to the Bush administration's fraudulent 
use of public funds , its sustained deception of 
Congress and its obstruction of justice ... 
Policy blunders are not crimes. But prevent
ing the purposes of appropriated funds is a 
crime; lying to Congress compounds that 
crime; and obstructing justice to cover up 
the original crimes is a criminal conspiracy. 

Mr. President, I ask unanimous con
sent that the text of Senator GORE'S re
marks before the Center for National 
Policy, as well as supporting docu
mentation, be included in the RECORD 
at this point. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
REMARKS BY SENATOR ALBERT GORE, CENTER 

FOR NATIONAL POLICY, WASHINGTON, DC, 
SEPTEMBER 29, 1992 

One of the most important questions in 
this campaign involves the judgment of the 
candidates on foreign policy. The American 
people know the world is full of unexpected 
surprises and dangers-and as a result they 
want to know whether or not a president can 
handle these uncertainties, recognize unan
ticipated dangers, and realize when national 
policy must be changed to reflect new reali
ties. The American people also want to know 
whether or not they can count on their presi
dent to tell them the truth. 

President Bush, in his handling of our pol
icy toward Iraq, has failed all these tests, 
and failed them badly. His poor judgment, 
moral blindness, and bungling policies led di
rectly to a war that should never have taken 
place. And because of his naivete and lack of 
candor, U.S. taxpayers are now stuck with 
paying the bill for Sl.9 billion President Bush 
gave to Saddam Hussein even though top ad
ministration officials were repeatedly told 
Saddam was using our dollars to buy weap
ons technology. Bush, of course, believes 
that the war with Iraq was his finest hour as 
the organizer and leader of a vast coalition 
of armed forces united for the purpose of 
frustrating the designs of an evil dictator. 

But the war with Iraq had deep roots, and 
if George Bush's prosecution of the war is 
part of his record, so too is his involvement 
in the diplomacy which led to it, both in the 
Reagan/Bush era, and far more so, during his 
presidency when he accelerated foreign aid 
and the sale of weapons technologies to 
Iraq- right up until the invasion of Kuwait-
in spite of repeated warnings that anyone 
with common sense would have had no dif
ficulty understanding. The path leading us 
to that war, and the path which the Presi
dent has followed after, are deeply shadowed 
in profound error, in duplicity, and in amoral 
disregard for our most basic values as a na
tion. There is also substantial evidence that 
his administration intentionally falsified ex
port records, and reports to Congress, and in 
the process apparently violated a number of 
laws intended to prevent such horrendous 
mistakes. 

Nineteen months ago, President Bush 
called Saddam Hussein a new Hitler who had 
to be stopped at all costs. Yet today, that 
same tyrant remains firmly in power, resist
ing by every means the will of the inter
national community. No wonder so many 
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Americans ask themselves whether or not 
victory over Saddam will ultimately prove 
an illusion. 

The conduct of the war will remain a proud 
memory for all Americans. But the full his
tory must also include events before and 
after the war. That detailed record requires 
a little more time and effort to understand. 
And if we really want to judge President 
Bush's stewardship of policy, then we had 
better pay attention to that detailed record 
which provides a deeply disturbing look at ~ 
blatant disregard for brutal terrorism, a dan
gerous blindness to the murderous ambitions 
of a despot, and what certainly appears to be 
an ongoing effort to hide the facts from the 
American people whose tax dollars paid for 
t~is policy and whose sons and daughters 
risked and lost their lives in its pursuit. 

George Bush wants the American people to 
see him as the hero who put out a raging 
fire. But new evidence now shows that he is 
the one who set the fire. He not only struck 
the match, he poured gasoline on the flames. 
So give him credit for calling in the fire de
partment, but understand who started the 
blaze. 

Let me begin by providing a basic histori
cal frame of reference: In September of 1980 
Iraq invaded Iran. Iraq was the odds-on fa~ 
vorite to win the war in short order. How
ever, by May 1982, Iraq was clearly in trou
ble. It had lost a major battle with Iran. Our 
policy-makers began to imagine Iran under a 
radical Islamic government emerging as the 
dominant regional power: a nightmare. I be
lieve that is why, in February 1982, President 
Reagan took Iraq off the list of states that 
sponsored terrorism.I He did this not because 
Iraq had gone straight and given up terror
ism, but because he wanted to help Iraq 
while there was time.2 By taking Iraq's name 
off the list, President Reagan opened the 
way for Iraq to receive US credits through 
subsidized agricultural loan guarantees and 
Export-Import Bank credits. Reagan's deci
sion also removed certain kinds of export 
controls intended to block the transfer of US 
technology to countries on the official ter
rorism list. 

In other words, for strategic reasons, the 
Reagan/Bush Administration would overlook 
virtually any unpleasant reality in Iraq, and 
apparently subvert US laws in order to prop 
up Saddam Hussein's brutal regime. 

George Bush claims he was an outsider in 
another momentous Reagan decision-to sell 
arms to Iran in exchange for American hos
tages. Of course by now, most people find 
that very hard to believe and the documen
tary record is closing in on him. Recently, 
we learned that former Secretary of State 
George Shultz and former Secretary of De
fense Caspar Weinberger were outraged when 
they heard then Vice President Bush was dis
claiming any knowledge of the Iran arms 
deal and the fact that the two senior cabinet 
officers had vigorously opposed it. Notes 
taken at the time of their telephone con
versation about this event have Mr. Wein
berger saying that Bush's comments were 
"terrible" and that, far from being ignorant 
of developments, Bush had been "on the 
other side" of the struggle over policy.3 Just 
last week, more evidence surfaced showing 
that Bush is recorded as having attended nu
merous meetings across a span of three years 
when White House senior officials debated 
the plan to sell arms to Iran and then were 
briefed on the status of the program.4 He was 
also present at the meetings in which the 
trade of arms for American hostages was ex-

Footnotes at end of article. 

plicitly discussed. And now two of the 
briefers have directly challenged the verac
ity of President Bush's claim that he didn ' t 
know arms were being swapped for hostages. 
Far from being "out of the loop", Bush 
seems to have been one of the most vigorous 
and vociferous advocates of the illegal side 
of the argument. Indeed, his arguments to 
the contrary are simply no longer credible. 
His national security adviser was clearly un
comfortable even going so far as to say that 
Bush's version was "possibly" true. 

Now new evidence about his policy toward 
Iraq directly contradicts President Bush's 
repeated statements to the American people 
that he did nothing that helped Saddam's ef
fort to acquire weapons of mass destruction 
during the months and years preceding 
Saddam's invasion of Kuwait. To begin with, 
George Bush cannot even try to claim igno
rance where policy toward Iraq was con
cerned. Not only was he directly in the loop, 
he was a principal architect of the policy 
from its earliest days. For example, in April 
of 1984, Bush personally lobbied the Ex-Im 
Bank's chairman-a friend from college 
days-to disregard the views of his own 
economists, and extend credits to Iraq.5 
Doubts about Iraq's credit-worthiness were 
very well-founded. But the overriding issue 
was whether Iraq could continue to hold on 
in the war with Iran. That's all that seemed 
to matter. 

In pursuit of that objective, the Reagan/ 
Bush Administration would overlook the 
fact that it was an Iraq-based group that 
masterminded the assassination attempt 
against Israel's ambassador to the UK, which 
occurred in June 1982.6 This event triggered 
Is~ael ' s invasion of Lebanon-not exactly a 
mmor consequence for US policy. The 
Reagan/Bush Administration was also pre
pared to overlook the fact that the terrorist 
who masterminded the attack on the Achille 
Lauro and the savage murder of American 
Leon Klinghoffer fled with Iraqi assistance.1 
Nor did it matter that the team of terrorists 
who set out to blow up the Rome airport 
came from Baghdad with suitcase bombs.a 

Iraq not only stayed off the terrorist list 
no matter what, but in November 1984 full 
diplomatic relations were established 'with 
the country. The US. government continued 
to exert every effort to channel assistance to 
Saddam Hussein-even with evidence that he 
was not only promoting terrorism, but was 
also pursuing a nuclear weapons program. As 
early as May of 1985, Assistant Secretary of 
Defense Richard Perle warned about the sus
pected diversion of US exports of dual-use 
technology to the Iraqi nuclear weapons pro
gram.9 But Bush ensured that the flow of 
technology continued. 

In March 1987, Bush again took a promi
nent role: when Iraq's ambassador com
plained that our Defense Department was 
taking too long and being too cautious about 
export licenses for high tech items, Bush ap
parently agreed with him that the Defense 
Department was being capricious and had to 
get with the program.Io 

There might have been a moment's pause 
for reflection when Iraqi aircraft inten
tionally attacked the USS Stark in May 
1987, killing 37 sailors-but the Administra
tion smoothed it over very fast. This was the 
spring when the Ex-Im Bank staff resisted 
another S200 million loan for Iraq, but again 
the loan was granted after Bush again per
sonally intervened to stress its political im
?ortance. The loan went through in May, 
Just two days before the attack on the 
Stark.11 

Now, let me make a point about foreign 
policy and the real world. The actual con-

duct of foreign policy often bears as much re
semblance to academic theory as the con
duct of domestic politics bears to a civics 
course. If we have to deal with someone bad 
in order to handle someone worse, then for 
heaven's sake we should at least be ready to 
re-evaluate that relationship the moment it 
has outlived its value to the United States. 

In other words, whatever the arguments 
for temporarily supporting Saddam Hussein 
as a barrier separating Saudi Arabia's oil 
from Iran's militant fundamentalists, Bush 
deserves heavy blame for intentionally con
cealing from the American people the clear 
nature o~ S_addam Hussein and his regime, 
f~r con_vmcmg himself that friendly rela
t10ns with such a monster were possible, and 
for persisting in this effort far, far beyond 
the point of folly. 

Throughout this period, Saddam's atroc-· 
ities continued. In March 1988, Saddam Hus
sein used poison gas on the Kurdish town of 
Halabja, brutally murdering some five thou
sand innocent men, women and children. 
None of us can ever forget the pictures of 
their bodies-of parents trying to shield 
their infants even in death-that were in our 
news media. 

The Iran-Iraq War ended in August of 1988. 
Iraq had not prevailed, but neither had it 
been defeated. As a result, you would think 
that the Administration would give our poli
cies a second look to see if they should be al
tered. But the Reagan/Bush Administration 
never hesitated even when the news became 
much, much worse. Within days of the end of 
the Iran-Iraq War, Saddam Hussein-seeing 
that he had gotten away with using poison 
gas against the Kurds previously-launched 
additional major gas attacks on them. The 
war was over, and he was determined to set
tle accounts. Saddam's attacks created, in 
addition to the wave of deaths, a flight of 
about a half million Kurdish refugees. 

The effect of these events on the public and 
on C~ngress was electrifying. The outrage 
and disgust sparked action and ignited an in
tensification of efforts to pull the plug on US 
assistance to Saddam Hussein. I myself went 
to ~he Senate floor twice demanding tough 
act10n.I2 But these efforts were resisted to 
the bitter end by the Reagan/Bush and Bush/ 
Quayle Administrations. For example, they 
pulled out all the stops to defeat the Preven
tion of Genocide Act, after the US Senate 
had passed it unanimously in September of 
1988. 

Meanwhile, the US Customs Service was 
reporting that in 1988, it had marked a nota
ble increase in the activity of Iraq's network 
of procuring agents and front corporations. 
A concerted effort was underway to obtain 
missile technology, chemical weapons tech
nology, and biological weapons technology.I3 

In January 1989, George Bush was sworn in 
as President. Based on plentiful evidence, he 
had reason to know that his ongoing policy 
regarding Iraq was already malfunctioning. 
· Just last week, we learned of a memoran

dum written in March, 1989, to Secretary of 
State Baker, as he prepared to meet with a 
senior Iraqi official in which the author 
noted that Iraq continued to cooperate with 
terrorists, that it was "meddling" in Leb
anon, and that it was "working hard at 
chemical and biological weapons and new 
missiles." I4 What is especially interesting 
about this memo is that it notes that in the 
months preceding this meeting Iraqi oil ex
ports to the US had increased dramatically 
and on favorable terms. That point raised 
the question of a quid pro quo sought by the 
Iraqi officials-cheap oil in exchange for 
"freer export licensing procedures for high 
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tech. " The memo's drafter notes-somewhat 
critically and impatiently-that export ap
plications were being held up by the Com
merce Department, and by the Defense De
partment, out of concern that the proposed 
exports could enhance Iraq's military capa
bilities. 

These concerns were well-founded. In April 
1989, a nuclear proliferation expert from the 
Department of Energy reported intelligence 
indicators that Iraq had a crash program un
derway to build on atomic bomb.15 In June, 
the Defense Intelligence Agency reported 
that Iraq was running a major European net
work to procure military goods that were 
not supposed to be sold.16 In August, the FBI 
raided the Atlanta Branch of the Italian 
Banca Nazionale del Lavoro (BNL) and seized 
evidence of over $4 billion in illegal loans to 
Iraq, as well as use of about $2 billion of 
those funds to buy nuclear and other mili
tary technologies. On September 22nd, As
sistant Secretary of State John Kelly wrote 
a memo acknowledging that money coming 
to Iraq through the Atlanta branch of the 
BNL did "appear to have been used" to fi
nance acquisition of sensitive military tech
nology.17 Also in September, the USDA re
ported kickbacks and possible diversions of 
US-supplied agricultural funds for military 
purposes.18 

Most significant of all, in the same month, 
the CIA reported to Secretary of State 
James Baker and other top Bush administra
tion officials that Iraq was clandestinely 
procuring nuclear weapons technology 
through a global network of front compa
nies.19 Now, in the midst of this flood of 
highly alarming information, on October 2, 
1989, President Bush signed a document 
known as NSD-26, which established policy 
toward Iraq under his Administration.20 This 
document is the benchmark for judging 
George Bush's record for the direction of 
American policy toward Iraq in the period 
that would ultimately lead to war. We have 
only a partial idea of what is in that docu
ment, since the version that was finally re
leased to Congress has been heavily 
censored. But the core statement of purpose 
and the fundamental assumptions behind it 
are clear. And so is the incredibly poor judg
ment of George Bush. 

NSD-26 mandated the pursuit of improved 
economic and political ties with Iraq on the 
assumption that Iraqi behavior could be 
modified by means of new favors to be grant
ed. Perhaps so, if this were a state not under 
the complete control of a single man whose 
ruthlessness was already totally apparent. 
The text of NSD-26 blindly ignores the evi
dence already at the Administration's dis
posal of Iraqi behavior in the past regarding 
human rights, terrorism, the use of chemical 
weapons, and the pursuit of advanced weap
ons of mass destruction. Instead it makes a 
heroic assumption of good behavior in the fu
ture, on the basis of an interesting theory
namely, that Iraq would suddenly and com
pletely change its ways out of a fear of eco
nomic and political sanctions. 

It leaps from the page, that George Bush, 
both as Vice President and President, had 
done his utmost to make sure that no such 
sanctions would ever apply to Saddam Hus
sein. Consequently, the question is unavoid
able: why should Saddam Hussein be con
cerned about a threat of action in the future 
from the same man who had resolutely 
blocked any such action in the past? To the 
contrary, Saddam had every reason to as
sume that Bush would look the other way
no matter what he did. 

In my view, the Bush Administration was 
acting in a manner directly opposite to what 

you would expect with all the evidence it had 
at the time. Saddam Hussein's nature and in
tentions were perfectly visible. 

In October of 1989, representatives of the 
Departments of State and Agriculture met 
to discuss Iraq's diversion of US agricultural 
credits into the acquisition of US technology 
for its nuclear weapons program.21 Later 
that same month, however, on October 26th, 
Assistant Secretary of State Kelly sent Sec
retary Baker a memo jointly written with 
the State Department's legal counsel, Abe 
Sofaer, urging that Baker push an additional 
$1 billion in agricultural loan guarantees for 
Iraq, notwithstanding the mushrooming 
scandal surrounding the diversion of BNL 
loans by Iraq for nuclear purposes.22 

I will leave to others to debate whether 
Sofaer's efforts-or those of White House 
Counsel Boyden Gray's staff-to sound out 
the intentions of the Atlanta prosecutor con
stituted a crude form of intervention.23 My 
point is that before and after consecrating a 
policy that tied us hip and thigh to Saddam 
Hussein, George Bush had all the informa
tion he needed to know that he was in deep, 
deep . .. water. But he persisted, although 
in November the CIA again reported that 
Baghdad was shopping everywhere for chemi
cal, biological, and nuclear technologies and 
for ballistic missile technology.24 And even 
though the CIA again reported a link be
tween BNL funding and the Iraq nuclear and 
missile program,25 in November the Adminis
tration agreed to go ahead with another bil
lion dollars in US taxpayer subsidized loan 
guarantees to Iraq.26 

In January of 1990, President Bush issued a 
determination that exempted Iraq from sec
tion 512 of the Foreign Operations Appropria
tions Act of November 1989 prohibiting fur
ther loans to Iraq. On grounds of " national 
security," the President declared that the 
Act's prohibition would not apply. 27 And yet, 
this was the season when the RAND Corpora
tion reported that an estimated 1400 terror
ists were operating out of Iraq.28 

In February 1990, Saddam Hussein called 
for the removal of US military forces from 
the Persian Gulf. And yet, the same month, 
the Administration actually apologized to 
Saddam for the content of a Voice of Amer
ica broadcast criticizing Iraq's human rights 
record.29 Coddling tyrants is a hallmark of 
the Bush foreign policy. 

March, 1990, brought no improvement, 
when US and British agents arrested several 
Iraqis in the act of trying to smuggle nuclear 
triggering devices into Iraq. In April, Sad
dam Hussein issued his infamous threat to 
burn up half of Israel with chemical weap-· 
ons. Still, Bush toadied up to Saddam. 

Also in April , the Federal Reserve Bank of 
New York noted that BNL money was di
verted to purchase nuclear triggers in the 
United States, which had later been seized 
by British customs.ao That same month, 
British Customs also seized pipe sections 
heading for Iraq, which were determined to 
have been parts of a super-gun. Similar ship
ments were seized in Greece, Turkey, Italy, 
West Germany and Switzerland. 

Yet, on April 12th, at the personal request 
of Bush, Senators Bob Dole and Alan Simp
son-the number one and number two Repub
lican leaders in the Senate-travelled to 
Baghdad and told Saddam Hussein that 
President Bush was still ready to veto any 
sanctions bill that Congress might pass.31 
They added-again at Bush's personal re
quest-the comforting news that the author 
of the offending voice of America criticism 
had been fired that same day in an effort to 
please Saddam. 

In April and May, Commerce Under Sec
retary Dennis Kloske attended two meetings 
at the White House where he recommended 
that the U.S. tighten restrictions on exports 
of high technology, but he was overruled,32 
and the flow of technology from the US con
tinued. As a side-note, when Kloske testified 
about this before the House Foreign Affairs 
Subcommittee on International Economic 
Policy and Trade about a year later, he was 
fired within forty-eight hours. 

May arrives, and a terrorist attack on the 
public beaches of Tel Aviv was launched and 
thwarted. It was planned by a Palestinian 
group operating openly in Baghdad.33 On 
May 21, the USDA sent up another warning 
about diversions of funds from US-guaran
teed loans. But on June 15th, 1990, Assistant 
Secretary of State Kelly told the Senate 
Foreign Relations Committee that the Ad
ministration still opposed any Congressional 
sanctions against Iraq. And in July, as Iraqi 
tanks and soldiers massed on the Kuwaiti 
border, the Senate tried to pass another 
sanctions bill against Iraq * * * and the Ad
ministration opposed it. Not only that, but 
on the eve of the invasion, the Bush/Quayle 
Administration kept selling Saddam dual
use technology such as sophisticated com
puters, flight simulators, and equipment to 
manufacture gun barrels.34 

At that very moment, however, high level 
officials in the Administration, including 
Secretary of State James Baker, were finally 
forced to confront what they had known 
from the outset of Bush's administration: 
that Iraq had grossly abused the benefits ex
tended to it by Bush. In July, a memo joint
ly drafted by four senior officers of the De
partment of State was sent to Secretary 
Baker and approved by him. According to 
this memorandum-the existence of which 
just came to light a few days ago-the Ad
ministration acknowledged that " Iraq is ac
tively engaged in developing chemical and 
biological weapons and ballistic missile sys
tems, and may be seeking to develop nuclear 
weapons as well. Iraq has been attempting to 
obtain items to support these proliferation 
activities from US exporters, in some cases 
successfully. " The memorandum concludes 
that the time had come for the Administra
tion to "move now on Iraq because of its 
very active proliferation-related procure
ment efforts" and because " there is a danger 
that US exporters could become implicated 
in these efforts. " as 

Bear in mind that Saddam Hussein was 
then only one week away from an act of open 
aggression that would bring us to war. It had 
taken this long for an awareness of what was 
going on for years to be acknowledged within 
the Administration. 

Much has been said about the record of our 
Ambassador to Iraq April Glaspie 's famous 
interview of July 25th with Saddam Hussein. 
But the Ambassador's servile message was a 
clear expression of Bush's personal views.36 
Her message was totally in line with US pol
icy as laid down by President Bush in Octo
ber 1989, and clung to until August 2, 1990, 
when Iraq invaded, conquered, and annexed 
Kuwait. 

Within a month, our sons and daughters 
were to be sent to risk their lives facing a 
threat that had been built up through US 
technology and US tax dollars by our own 
President, who now summoned them to bat
tle. In answer to this charge, President Bush 
has explicitly denied that his policies en
hanced Saddam Hussein's nuclear, biological 
and chemical capabilities.37 He denied this, 
not only in an official report to Congress in 
the fall of 1991, but as recently as June 13th 
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and July 1st of this year, when Bush said: 
"We did not enhance Saddam Hussein's nu
clear, biological, or chemical weapons capa
bility"38 But as I have just mentioned, his 
own Secretary of State knew differently at 
least as of July 1990, and the actual record of 
our exports shows the facts rather dif
ferently than the President wants to remem
ber them: 

Almost 30% of our non-agricultural exports 
to Iraq between 1985 and 1990 went to the 
Iraqi military-industrial complex.39 

Of these exports, there were 162 items that 
were licensed for sale despite their potential 
nuclear applications.4o 

The Administration permitted the sale of 
powerful computers comparable to those 
used in our own missile test ranges, despite 
objections from the Department of Defense.41 

It allowed shipment of high-tech equip
ment needed for Iraq's Condor II missile, 
which was to have been able to deliver a nu
clear warhead at a range of more than 600 
miles.42 

It allowed for the export of materials need
ed for the infamous "supergun" project, in
tended to have the ability to launch nuclear 
weapons line artillery shalls over hundreds 
of miles.43 

Machine tools, lasers and other equipment 
for the manufacture of rocket casings used 
in SCUD missiles were sold. When UN inspec
tors got into Iraq, they found at Saddam 
Hussein's main nuclear weapons complex a 
carbide-tipped machine toll factory which 
had been built with technology and equip
ment licensed for export by the Bush Admin
istration.44 

The Administration licensed technology 
and equipment for fabricating shapes out of 
glass fiber over the objections of the Depart
ment of Defense, which noted that the pur
chaser was part of the Iraqi military-indus
trial complex, and that this kind of equip
ment was needed for a nuclear weapons pro
gram. The Administration preferred to blind
ly accept the importer's ludicrous claim that 
the equipment would be used to make shower 
stalls.45 

Equipment for a " detergent" factory was 
licensed, yet this same factory was used to 
make chemical weapons. 46 

17 licenses for the export of bacterial and 
fungus cultures to Iraq were granted, even 
though the CIA specifically linked the Iraqi 
government agencies involved to "biological 
warfare support and numerous and other 
military activities."47 

The UN Special Commission, once it fi
nally got inside Iraq, is reported to have 
found equipment from eleven American com
panies in Iraqi missile and chemical weapons 
plants.48 

It is astounding to look at the list of Iraqi 
customers approved by the Administration: 

The Ministry of Industry and Military In
dustrialization (known as MIMI), which was 
headed by a brigadier general who was Sad
dam Hussein's son-in-law, and which the CIA 
identified as "controlling Iraq's nuclear net
work." 49 

The Saddam State Establishment and 
Salah Al Din, called in an intelligence report 
"typical of Iraq's arms production facili
ties. " 50 

Sa'ad 16 identified back in 1986 as a key 
missile production site, where as much as 
40% of the equipment was reported to be US
made.51 

The Administration even sold Saddam Hus
sein helicopters for his personal use, 
equipped with special infra-red guidance and 
defensive systems.52 

Incredibly, the Bush Administration knew 
all along that the chief purchasing agent for 

much of this material was the head of an 
Iraqi weapons complex. "The tentacle of the 
octopus," as one law enforcement official put 
it, was a US company called Matrix-Church
ill. It was a key player in Saddam Hussein's 
efforts to acquire nuclear and other weapons 
technologies. The chairman of this so-called 
" American" corporation was one Safa al
Habobi, who was simultaneously the Direc
tor General of the Iraqi Nassr State Enter
prise for Mechanical Industries, well-known 
by our intelligence agencies as a major Iraqi 
military-industrial complex where missiles 
and nuclear weapons equipment were manu
factured.53 

There was report after report linking 
Habobi's firm, Matrix-Churchill , to Iraq's 
global network of front companies and even 
back to the Iraqi Ministry of Industry and 
Military Industrialization (MIMI) and 
Saddam's son-in-law Hussein Kamal. But the 
Bush Administration kept issuing licenses.54 

And as for how Iraq paid for all this when 
it was already far over its head in debt as the 
result of the war with Iran and Saddam Hus
sein's economic policies, a large part of the 
answer is: on credit in the form of loans 
guaranteed by the Bush/Quayle Administra
tion. In the fall of 1989, Bush pushed hard to 
make sure that Sl billion in new loan guar
antees were provided to Suddam Hussein.55 It 
didn't matter that federal agencies were re
porting severe abuses of prior loan guaran
tees from the United States. In the end, the 
US taxpayer has been left holding the bag for 
almost $2 billion of loans to Iraq which will 
never be repaid.56 After bailing out the sav
ings and loans, American taxpayers are now 
being forced by Bush's poor decisions to bail 
out Saddam. 

When it comes time to confront the con
sequences of these years of serious mistakes, 
when it came time to confront Saddam Hus
sein's invasion of Kuwait with an inter
national coalition united in its resolve and 
purpose, George Bush, all the way up until 
the moment the combat ended, displayed for
titude and skill. But the chestnuts he pulled 
from that fire were his own. His policies nur
tured Saddam Hussein. He was deaf to infor
mation that to any other ear was a fire-bell 
in the night, ringing clearly that our policies 
were disastrously wrong. 

And incredibly, immediately following the 
war, President Bush reverted to form. At 
President Bush's encouragement, an armed 
resistance to Saddam Hussein sprang up in 
Iraq. But at the critical moment, it was 
George Bush's decision to betray that resist
ance by tolerating Saddam Hussein 's use of 
attack helicopters to put down the rebel
lions. That was a clear violation of the terms 
of the ceasefire, and it was a violation we 
had more than enough power to suppress. 

Had we insisted on the terms of the 
ceasefire, there would have been a much bet
ter chance that today we would not be facing 
Saddam Hussein in power. 

Should a man who mistook Saddam Hus
sein for a docile ally-and who then pursued 
that error to the point where the lives of 
hundreds of thousands of Americans had to 
be put on the line- have a second term as 
President of the United States? Has George 
Bush told the truth, the whole truth about a 
policy that left our nation facing a brutal, 
murderous dictator? If he will take credit for 
the victor, will he also take responsibility 
for the policy that made war inevitable? The 
answer to these questions is no. 

George Bush sent loan guarantees to an 
oil-rich dictator. George Bush sold dangerous 
technology to a criminal who was intent on 
developing and using lethal weapons. George 

Bush sent secret intelligence reports to a 
man who, by any stretch of the imagination, 
could not be trusted. George Bush refused to 
face the truth or hear the urgent warnings 
coming from his own Administration. And 
then, George Bush put American lives on the 
line in a war that never would have happened 
except for his mistakes. 

In so many ways, George Bush does not fit 
the requirements of the New World Order his 
own speechwriters once summoned up. We 
require a fresh approach from a new leader of 
vigor and high intelligence, of courage and 
vision, who believes to the core that the en
emies of freedom cannot be anything but the 
enemies of our country. I think that the peo
ple of the United States have and will take 
the opportunity to select such a leader. Bill 
Clinton is that man. 
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CHRONOLOGY ON IRAQGATE 
1982-90: Despite evidence that Iraq is still 

supporting terrorism, Baghdad is removed 
from the terrorist list, a critical decision al
lowing it to receive billions in U.S. aid and 
the advanced equipment that Iraq later uses 
for its nuclear program.1 

Iraq assists the June 1982 terrorist attack 
on the Israeli Ambassador in London, setting 
off the Lebanon war. 

In October 1985, Saddam Hussein helps Abu 
Abbas escape after the Achille Lauro hijack
ing and murder of American Leon 
Klinghoffer. 

Israel stops a May 1990 Iraqi-backed Pal
estinian attack off its coast. 

By early 1990, Rand Corporation estimates, 
1,400 terrorists operating out or Iraq.2 

U.S. approves $96 million worth of com
puter exports to front companies for every 
known nuclear, chemical and missile site in 
Iraq.3 

Only after Iraq's invasion of Kuwait does 
the Administration " determine" that Iraq is 
again supporting terrorism.4 

1984-90: As Vice President, Bush twice suc
cessfully lobbies Export-Import Bank chair
men to override bank economists and ap
prove nearly $700 million loan guarantees to 
Iraq.5 After Bush became President, senior 
officials in his Administration lobby the Ex
port-Import Bank and USDA to finance bil
lions in new Iraqi projects.6 

1985-89: As early as 1985, the Defense fears 
Iraq is diverting technology to its nuclear 
program.7 By April 1989, the CIA details Iraqi 
efforts to obtain nuclear weapons technology 
from European companies.a All told, Saddam 
Hussein spends $10-20 billion on nuclear 
weapons and missile technology in the 1980s.9 

A December 1990 memo to Secretary of State 
Baker admits that: "No one was paying at
tention to the need to block NCW [non
conventional weapons, or weapons of mass 
destruction]. " 10 

1985-90: Some 410 licenses for $1.5 billion 
worth of goods with potential nuclear appli
cations are approved by the Reagan and 
Bush Administrations between 1985-90; 116 
are disapproved.11 

U.N. inspectors examining Iraqi nuclear
weapons facilities find that U.S.-built sys
tems have been reconfigured to help Iraq en
rich uranium for nuclear weapons, as the 
manufacturer had warned in 1988.12 

American machine tools may be used to 
·build Scud missiles that hit Tel Aviv and kill 
U.S. troops in Saudi Arabia.13 

U.S. radar parts may have helped shoot 
down U.S. aircraft.14 

1986 Despite the Reagan Administration's 
official policy of neutrality in the Iran-Iraq 
war, then-Vice President George Bush relays 
important, strategic military advice about 
Iran to Hussein.15 

1988: State Department official writes: 
"Even though it was removed from the ter
rorism list six years ago, [Iraq] had provided 
sanctuary to known terrorists, including 
Abu Abbas of Achille Lauro fame."16 

March 1988: Saddam Hussein uses chemical 
weapons against Kurdish town of Halabja. 

1988: After Iran-Iraq War ends, Saddam 
Hussein launches further chemical weapons 
attacks on the Kurd.s. The Reagan-Bush Ad
ministration opposes Senate efforts to im
pose sanctions on Iraq. 

1989: Overriding Defense Department objec
tions, the State Department recommends al
lowing Hussein to obtain sophisticated 
equipment to protect his personal airplane 
and three presidential aircraft.11 
198~90: Despite increased warnings inside 

the Administration that U.S. policy toward 
Iraq is misdirected, Bush's tilt toward Sad
dam Hussein continues after the Iran-Iraq 
war ended. Instead of merely keeping Hus
sein afloat as a counterweight to Iran, 
Bush's aid program helps the dictator be
come a dangerous military power in his own 
right, able to threaten the very U.S. inter
ests that the program originally was de
signed to protect. is 
198~90: Despite a 1989 Defense Department 

discovery that an Iraqi front company in 
Cleveland, Ohio is funnelling millions of dol
lars of U.S. technology to Iraq's nuclear 
weapons and ballistic missile programs, the 
Administration allows it to continue operat
ing for more than a year until after Iraq in
vades Kuwait.19 and an Alabama firm is al
lowed to continue building an important 
part of Iraq's main nuclear weapons com
plex.20 

March 1989: Baker is warned by State De
partment officials that Iraq is "working 
hard" on chemical and biological weapons 
and that terrorists are still operating from 
Iraq.21 

April 89: Administration official reports: 
"Recent evidence indicates that Iraq has a 
major effort under way to produce nuclear 
weapons. "22 

June 89: Defense Intelligence Agency re
ports on Iraq's military procurement net
work.23 

Sept. 89: One month before Bush orders 
closer ties to Baghdad, James Baker is 
warned in a CIA report that Iraq is develop
ing a " nuciear weapons capability." Al
though the report lists the specific tech
nology sought by the Iraqis-such as high
speed cameras, X-ray machines, and sophisti
cated computers-the Administration subse
quently allows the technology's export any
way.24 

Oct. 89: Ten months before Iraq invades 
Kuwait and at a time when international 
bankers have cut off virtually all loans to 
Hussein, Bush signs the secret National Se
curity Directive 26, ordering closer ties with 
Baghdad and opening the way for massive 
new aid.25 

Oct. 89: Because USDA officials-worried 
about Iraq's poor credit record and misuse of 
the U.S. agricultural loan guarantee pro
gram-are blocking additional aid to Bagh
dad, Baker phones and successfully lobbies 
Agriculture Secretary Clayton Yeutter to 
approve the $1 billion in aid anyway.26 
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Nov. 89: The CIA warns that "Baghdad has 

created [a) complex procurement networks 
of holding companies in Western Europe to 
acquire technology for its chemical, biologi
cal, nuclear, and ballistic missile develop
ment." 27 

Nov. 89: Even though officials know that 
Iraq is diverting dual-use equipment-ad- . 
vanced equipment that can be used for both 
military and civilian purposes-to nuclear 
weapons technology, the State Department 
recommends against tightening export li
censes.28 

Jan. 90: Despite new evidence that Iraq is 
testing ballistic missiles and stealing nu
clear weapons technology, Bush waives con
gressional restrictions on Iraq's use of the 
Export-Import Bank.29 

Spring 90: Despite evidence that the Iraqis 
are working on nuclear arms and other weap
ons of mass destruction, senior Bush aides 
continue to override other government offi
cials' concerns, allowing Saddam Hussein to 
continue buying "dual use" technology.30 

March 90: Iraqi efforts to smuggle nuclear 
trigers out of Great Britain is discovered.31 

April 90: As senior Administration officials 
work to get him more aid, Hussein brags 
that he has chemical weapons and threatens 
to "burn half of Israel. " 32 

April 90: For months before Iraq invades 
Kuwait, the White House blocks Commerce 
Department efforts to stop the flow of U.S. 
technology to Iraq. Says one senior offical: 
"The president does not want to single out 
Iraq." 33 

May 90: Three months before the Iraqi in
vasion, the Bush Administration shares in
telligence information on Iranian troop 
movements with Iraq.34 Some speculate this 
later helps Iraq to learn to shelter Its weap
ons from U.S. surveillance during Operation 
Desert Storm.as 

May 90: As a response to Bush's secret Oc
tober 1990 directive, the Defense Department 
and Joint Chiefs of Staff continue to plan a 
joint military training and exchange pro
gram with Iraq.36 

July 90: As late as one month before the 
Iraqi invasion, Bush Administration officials 
continue pushing to deliver another install
ment of agricultural loan guarantees.37 Addi
tional dual-use high-technology export li
censes are granted.38 

July 90: Less than a week before Iraq in
vades Kuwait, Bush opposes congressional ef
forts to impose sanctions on Iraq. 

Aug. 90: On August 2 Iraq invades Kuwait. 
Jan. 91: At the start of Desert Storm, Bush 

cites Iraq's potential to develop and deploy 
nuclear weapons as one reason for launching 
the air war instead of continuing economic 
sanctions. In his televised address to the na
tion, Bush says: "We are determined to 
knock out Saddam Hussein's nuclear bomb 
potential." 39 

Jan. 91 : Allied air war against Iraq begins. 
Feb. 91: Bush ends land assault against 

Iraq. 
1992: United Nations inspectors discover 

that Saddam Hussein is much closer to 
building a nuclear bomb than previously 
thought. Some experts believe that because 
of U.S. pre-war aid, Iraq will eventually have 
a nuclear bomb.40 

1992: In an apparent violation of post
Desert Storm presidential orders banning aid 
to Iraq, the Administration pays $416 million 
to a bank partially owned by Iraq and de
spite evidence that the bank is helping fi 
nance a loan to a shipyard owned by Iraq and 
Libya. Payment is made after Iraq defaults 
on the loan it owes the bank.41 

FOOTNOTES 

1 George Bush on CBS Morning News, July 1. 1992. 

2 Bruce Hoffmann, "The Ultimate Fifth Column: 
Saddam Hussein, International Terrorism. and the 
Crisis In the Gulf," Rand Corporation, August 1990. 

3 Gary Mllhollln, '"Building Saddam Hussein's 
Bomb," New York Times Magazine. March 8. 1992; 
Gary Mllhollln, Licensing Mass Destruction. A Re
port of the Wisconsin Project on Nuclear Arms Con
trol. 1991. 

4 Congresslonal Research Service, "U.S. Policy To
wards Iraq: 1980-1990," June 26. 1992. 

5 Doug Frantz and Murray Waas. Los Angeles 
Times. ··Saudi Arms Link to Iraq Allowed," April 18, 
1992. 

6 Doug Frantz and Murray Waas. Los Angeles 
Times. "Bush Secret Effort Helped Iraq Build Its 
War Machine," February 23, 1992. 

7 Doug Frantz and Murray Waas, Los Angeles 
Times, "U.S. Documents Dispute Bush on A-Arms 
Policy," July 2. 1992. 

8 Doug Frantz and Murray Waas, Los Angeles 
Times, .. New Documents Show Bush Aides Favored 
Helping Iraq," September 4, 1992. 

9 Doug Frantz and Murray Waas, Los Angeles 
Times, ··u.s. Knew Firm Was Iraq's Year Before It 
Was Closed," July 24, 1992. 

10 Rlchard Clarke's December 1990 memorandum to 
Secretary of State James Baker. 

11 "U.S. Knew Firm." supra. 
12 "Bullding Saddam Hussein's Bomb," supra.: Li-

censing Mass Destruction, supra. 
13 Llcensing Mass Destruction. supra. 
14 Licensing Mass Destruction, supra. 
1sDoug Frantz and Murray Waas. Los Angeles 

Times, "Bush Tied to ·86 Bid to Give Iraq Military 
Advice," May 7, 1992. 

16 Doug Frantz and Murray Waas, Los Angeles 
Times. "Bush Had Long History of Support for Iraq 
Aid," February 24, 1992. 

17 July 18, 1989 State Department memorandum. 
18 Ibid. 
1e "U.S. Knew Firm," supra. 
2'lDoug Frantz and Murray Waas, Los Angeles 

Times. "Iraq Used American-Built Plant to Develop 
A-Arms," August 7, 1992. 

21 March 23, 1989 State Department memorandum 
to Secretary Baker. 

22 Doug Frantz and Murray Waas, Los Angeles 
Times, •·High-Tech Aid Flowed as Iraq Built Force," 
June 29, 1992. 

23 Congresslonal Record, August 10, 1992. 
24 Doug Frantz and Murray Waas, Los Angeles 

Times, " Iraq Got U.S. Technology After CIA Warned 
Baker," July 22, 1992. 

25 Ibld. 
26 Doug Frantz and Murray Waas, Los Angeles 

Times, " U.S . Loans Indirectly Financed Iraq Mili
tary," February 25. 1992. 

27 Doug Frantz and Murray Waas, Los Angeles 
Times, "CIA Told White House of Iraq's Arms Ef
fort," August 6, 1992. November 6, 1989 CIA report. 

28"CIA Told White House of Iraq's Arms Effort," 
supra. 

28 "New Documents Show Bush Aides Favored 
Helping Iraq," supra. 

30 Ibld. 
a1 R. Jeffrey Smith, Washington Post. "Pentagon 

Sought Exchange With Iraq; 3 Months Before Kuwait 
Invasion, U.S. Pushed Military Training Plan," Au
gust 4, 1992. 

32 Ibid. 
33 "Bush Had Long History," supra. 
34 "U.S. Gave Data," supra. 
:i.~Doug Frantz and Murray Waas, Los Angeles 

Times, "U.S. Gave Data to Iraq 3 Months Before In
vasion: Persian Gulf: Documents Show Intelligence 
Sharing With Baghdad Lasted Longer Than Pre
viously Indicated," March 10, 1992. 

36 " Pentagon Sought Exchange With Iraq," supra. 
37 ··Bush Secret Effort," supra. 
38 Washington Post, March 11, 1991. 
39 "Iraq Got U.S. Technology," supra. 
40 ··Building Saddam Hussein's Bomb, .. supra. 
41 Doug Frantz and Murray Waas, Los Angeles 

Times. "U.S. Aid to Gulf Bank Criticized," Septem
ber 25, 1992. 

DUAL USE TECHNOLOGY SOLD TO IRAQ 
1985-1990 <EXAMPLES) 

30% of U.S. non-agricultural exports to 
Iraqi military-industrial complex (1985-1990). 

Powerful computers used for missile test-
ing. 

Technology for the Condor II missile. 
Parts for the "Super-gun". 
Machine tools, lasers and other equipment 

used for SCUD-B missile enhancement. 

Carbide-tipped machine tool factory used 
for nuclear weapons. 

Glass-fiber "shower stall" factory-really 
nuclear weapons. 

Computers for "detergent" factory-really 
chemical weapons. 

17 licenses for bacterial culture exports to 
Iraqi agencies known to be involved in bio
logical warfare research. 

UN Commission: equipment from 11 U.S. 
companies found in Iraqi missile and chemi
cal plants. 

Computers to MIMI, Flight simulators to 
Sa' ad 16 on eve of invasion. 

TYPICAL CUSTOMERS 
Ministry of Industry and Military Indus

trialization (MIMI): run by Saddam's son-in
law, "controlling Iraq's arms production fa
cilities". 

Sa'ad 16 missile complex: a "bad end-user" 
(DOD). 

Mr. BOREN. Mr. President, I strongly 
support ratification of the treaty on 
the reduction and limitation of strate
gic offensive arms. The ST ART Treaty 
is a real advance in arms control, the 
first treaty to roll back the level of 
strategic arms. In a world of increasing 
instability, much of it within the what 
was once Soviet territory, it is espe
cially important to reduce and control 
the weapons that could unleash the 
horrors of a nuclear war. 

I want to speak not as a START sup
porter, however, but rather as chair
man of the Select Committee on Intel
ligence. As a service to the Foreign Re
lations Committee and the Senate as a 
whole, the select committee supports 
the Arms Control Treaty ratification 
process by providing its assessment of 
the monitoring and counterintelligence 
issues raised by each Arms Control 
Treaty submitted to the Senate for ad
vice and consent to ratification. 

On Friday, September 18, we issued 
both classified and unclassified reports 
to the Senate on "capability of the 
United States to monitor compliance 
with the START Treaty." The unclas
sified report was sent to each Member 
of the Senate and was also published in 
the CONGRESSIONAL RECORD for that 
day. We have additional copies here 
today for interested Members or staff. 

Members of the Senate were also in
vited to examine the select commit
tee's more detailed, classified report, 
and I encourage every Member, Mr. 
President, to examine that report 
today. The report is available upstairs 
in room S-407 of the Capitol; we can 
also bring a copy to the Vice Presi
dent's office, if any Member wishes to 
examine it there. 

This report is the culmination of the 
committee's work over the last 9 years 
monitoring the progress of START. 
The committee has routinely reviewed 
START progress and addressed START 
monitoring capabilities in its annual 
intelligence authorization acts, and 
has expressed its views on verification 
issues to the negotiators and other sen
ior level officials both formally and in
formally. 

In preparing this report, committee 
staff held three on-the-record staff 
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briefings; reviewed several hundred 
documents, including both a national 
intelligence estimate on U.S. capabili
ties to monitor compliance with 
START provisions and written state
ments from the Director and Deputy 
Director of Central Intelligence; and 
received answers to nearly 200 formal 
questions for the record. Committee 
staff also inspected relevant U.S. mon
itoring operations to gain a firsthand 
knowledge of how the intelligence com
munity collects, and how its analysts 
use, information bearing upon other 
countries' compliance with arms con
trol agreements signed by the United 
States. 

On July 22 and July 29, the commit
tee held closed hearings on the START 
Treaty, U.S. monitoring capabilities, 
the risks and implications of violations 
by the other parties to the treaty, its 
implementation, and its counterintel
ligence and security implications. Tes
timony was taken at these hearings 
from officials of the State Department, 
the Arms Control and Disarmament 
Agency, the Department of Defense
including the onsite inspection agen
cy-the Joint Staff of the U.S. Armed 
Forces, and the U.S. intelligence com
munity. 

The committee's reports address the 
START's verification provisions, U.S. 
collection and analytical capabilities, 
cooperative measures, evasion sce
narios, incentives and disincentives to 
evade compliance, counterintelligence 
issues, and implementation concerns. 

Mr. President, I would now like to 
summarize very briefly the key unclas
sified findings from the committee's 
classified report. 

First, the committee concurs in the 
judgment of the Director of Central In
telligence and other intelligence com
munity officials that, 

While there are some areas that will be 
problematic, we are confident that we can 
monitor most aspects of the treaty well. 

Members of tlfe Senate should under
stand, however, that U.S. intelligence 
will have less than high confidence in 
its monitoring of such areas as non
deployed mobile ICBM's, the number of 
RVS actually carried by some ICBM's 
and SLBM's, and some provisions relat
ing to cruise missiles and the heavy 
bombers that carry them. 

Second, the START Treaty is not 
perfectly monitorable. There are both 
residual uncertainties regarding SO
VIET/CIS data on nondeployed missiles 
and also cheating scenarios-which 
may be difficult to implement and offer 
only small advantages to the perpetra
tor, but do appear feasible if CIS or 
Russian forces and the industrial facili
ties that support them were suffi
ciently determined. 

Third, economic decline and reform 
in the former Soviet Union have com
bined with the rise of new States there, 
however, to make major arms develop
ment programs increasingly difficult 
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to pursue. It appears unlikely, more
over, that even an aggressive, national
istic regime in Russia could restore the 
old order to the degree necessary to 
significantly increase the prospects for 
successful cheating on the scale nec
essary to affect the strategic balance. 

Fourth, the decreased threat posed 
by the U.S.S.R.'s successor States is 
critical to the committee's general 
confidence in United States START 
monitoring capabilities. Were the So
viet Union still the united, aggressive 
and militarily effective force that it 
often was in the past, then the current 
and future limitations of United States 
monitoring capabilities and the exist
ence of plausible cheating scenarios 
would prompt much more concern. 

Fifth, the committee considers Rus
sian compliance with existing arms 
control agreements and with measures 
to guard against the export of sensitive 
nuclear and missile materials and tech
nology to be important indicators of 
that country's reliability as an arms 
control partner. The committee is 
deeply concerned, therefore, over re
.cent reports regarding Russia's Bio
logical Weapons Program and its im
plementation of the CFE Treaty. The 
recent joint United States-British-Rus
sian statement regarding exchanges of 
information and visits to biological 
sites, including nonmilitary sites in 
Russia, is a positive development. 

Sixth, due to frictions between some 
parties to START and to the current 
state of political and economic flux in 
the former Soviet Union, the commit
tee considers it likely that some prob
lems will occur in implementing the 
treaty. The problems most likely to 
arise would result not from cheating 
schemes, but from economic or politi
cal difficulties within or among the 
former Soviet parties to the treaty. 

Seventh, in the longer run, compli
ance with START could help to miti
gate the prospects for strife among the 
larger States that have succeeded the 
Soviet Union. START also provides an 
arena in which the four Soviet succes
sor States can cooperate with each 
other and with the United States. 

Eighth, the executive branch was 
hopeful that an agreement among the 
former Soviet Republics regarding 
START implementation could be 
reached likely before the Senate acts 
on the treaty. The committee urges the 
Acting Secretary of State to give this 
matter his personal attention and to 
impress upon the other parties to start 
the high priority that the Senate and 
the U.S. Government as a whole put 
upon achieving agreement regarding 
implementation of the START Treaty, 
the Lisbon protocol and its associated 
letters. 

Ninth, the intelligence community 
played a significant role in all stages of 
the START negotiations, probably a 
greater role than it has in any prior 
arms treaty negotiation. Intelligence 

community personnel helped develop 
the verification measures included in 
the treaty-including the provisions re
garding telemetry from ballistic mis
sile flight-tests. 

Tenth, U.S. monitoring of START 
compliance will be aided substantially 
by the treaty's verification provisions, 
especially those regarding telemetry 
and technical characteristics exhibi
tions. Important improvements are 
planned in some relevant intelligence 
programs, while declining budgets will 
cause difficulties in others. The com
mittee's fiscal year 1993 intelligence 
budget authorization actions reflect its 
concern that U.S. intelligence capabili
ties remain fully capable of moni taring 
compliance with START and other 
arms control treaties. 

Eleventh, the Intelligence Commit
tees agrees with the Director of 
Central Intelligence that cheating sce
narios involving the possible covert 
production and deployment of Mobile 
ICBM's and other launchers are par
ticularly worrisome. The committee 
believes that the possible existence of 
covert, nondeployed mobile missiles 
must remain an important U.S. intel
ligence target. 

Twelfth, the text of a few ST ART 
provisions could lead to compliance 
disputes. Problems with treaty lan
guage interpretation are not unique to 
START, however, and the committee 
believes that there are no ST ART 
Treaty text problems that are so seri
ous as to require immediate adjust
ment. 

Thirteenth, the onsite inspection 
agency is well prepared to implement 
onsite inspection in the former Soviet 
Union and escorting of other parties' 
inspectors in the United States, due to 
its experience with other arms control 
treaties and the long time that it has 
had to locate and train personnel. 

Fourteenth, Defense Department and 
other relevant officials are taking 
steps to meet the need to guard against 
Russian or other parties' use of ST ART 
inspection rights as a cover for illegal 
intelligence activity. The Committee 
has been assured that the administra
tion will prepare internal procedures 
for dealing with special access visits 
that "will explicitly consider propri
etary interests as well as security in 
our deliberations on requests for spe
cial access visits.'' 

Fifteenth, further policy guidance 
may be necessary to ensure that de
fense contractor and U.S. Government 
facilities do not take unnecessary and 
costly security measures because of the 
potential for special access visits. 

Sixteenth, the committee reserves 
judgment on the question of whether 
the overall START verification regime 
will prove sufficient to monitor Rus
sian compliance with the limits of a 
new treaty drafted pursuant to the 
Bush-Yeltsin joint understanding of 
June 17, 1992. Once the new treaty is 
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signed and submitted for advice and 
consent to ratification, the Senate will 
have to judge it on its own merits. 

Mr. MITCHELL addressed the Chair. 
The PRESIDING OFFICER. The ma

jority leader is recognized. 

UNANIMOUS-CONSENT AGREEMENT 
Mr. MITCHELL. Mr. President, I ask 

unanimous consent that during the re
mainder of today's session, the follow
ing be the only amendment in order, if 
timely filed and germane, and limited 
to the following time limitation to be 
offered to either the treaty or protocol: 
An amendment by Senator WALLOP 
numbered 3270, 1 hour, equally divided. 

I further ask unanimous consent that 
when the Senate resumes executive 
session tomorrow, Wednesday, Septem
ber 30, at 9 a.m., a vote occur on or in 
relation to the Wallop amendment No. 
3270, without any intervening action or 
debate; and that following the disposi
tion of the Wallop amendment No. 3270, 
the treaties be advanced to their var
ious parliamentary stages, up to and 
including the presentation of the reso
lution of ratification; and that the 
committee reported amendment be 
considered agreed to and treated as 
original text for the purpose of further 
amendments, and the following amend
ments be the only amendments in 
order, if timely filed and germane, and 
subject to the following time limita
tions: 

An amendment by Senator PRESSLER, 
No. 3227, 20 minutes equally divided; an 
amendment by Senator WALLOP, No. 
3283, 30 minutes equally divided; an 
amendment by Senator WARNER, No. 
3243, 20 minutes equally divided; an 
amendment by Senator WARNER, No. 
3240, 1 hour equally divided; further, I 
ask unanimous consent that a vote 
occur without any intervening action 
or debate on the resolution of ratifica
tion, as amended, at 9:30 a.m., on 
Thursday, October 1, 1992. I also ask 
unanimous consent that prior to the 
disposition of the final amendment to 
the resolution of ratification, the Sen
ate resume legislative business only for 
consideration of routine morning busi
ness and legislative items that have 
been cleared by the two leaders, and 
that upon disposition of the final 
amendment to the resolution of ratifi
cation, all provisions of rule XXII cease 
to be in effect. 

Mr. WARNER. Mr. President, reserv
ing the right to object, Mr. President, 
I direct the leader's and other Sen
ators' attention to amendment 3240, on 
which the Senator from Virginia now 
has agreed to a lesser time, namely 1 
hour, equally divided. It would be my 
intention, at the appropriate time, Mr. 
President, to ask unanimous consent 
that that amendment be amended in 
such a fashion as I hope it will be ac
ceptable by the administration and, 
therefore, eventually by the managers 

of the treaty. So that is the reason I 
wish to alert Senators that I have 
agreed to a lesser period of time. I 
thank the leader. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. SPECTER. Reserving the right 
to object, and I do not think I shall. I 
want to be certain that the final ratifi
cation vote, as I understood the distin
guished majority leader, was 9:30 on 
Thursday. 

Mr. MITCHELL. That is correct. 
The PRESIDING OFFICER. Is there 

objection? 
Without objection, it is so ordered. 
Mr. MITCHELL. Mr. President, if I 

could explain the effect of this and the 
situation with respect to votes. Under 
this agreement, Senator WALLOP will 
now offer amendment No. 3270, which 
will be debated this evening, and the 
vote on that will occur at 9 a.m. That 
will complete action on amendments to 
the treaty or protocol. We would then 
proceed to the consideration of the res
olution of ratification, and under this 
agreement, only four amendments are 
in order to that. I am advised by the 
managers that two of them will be ac
cepted; that is, the Pressler amend
ment, No. 3227, so that will not require 
a recorded vote; and the Warner 
amendment, No. 3243, which will not 
require a recorded vote. 

The remaining two amendments, 
Senator WALLOP's No. 3283, 30 minutes 
equally divided, will require a vote, if 
offered; and the Warner amendment, 
No. 3240, 1 hour equally divided, all in 
its current form, require a recorded 
vote. 

The Senator knows, as we discussed, 
that he does not have the right to mod
ify it tomorrow. But he has given no
tice that he intends to do so, I take it. 

Mr. WARNER. That is correct. If that 
is the case, in all probability, it will be 
accepted by the managers, and it would 
negate the necessity for a recorded 
vote on the 3240. 

Mr. MITCHELL. Right, Furthermore, 
I have discussed this with Senator 
WARNER, and he has indicated that in 
whatever form the amendment is of
fered, whether a vote or not, he will be 
present at 9:30 tomorrow morning to 
offer that amendment. Therefore, if it 
does require a debate and vote, the 
vote on that is likely to occur around 
10:45, I would say, or somewhere in that 
range, depending upon the length of 
time consumed in the debate. 

Mr. WARNER. Mr. President, that is 
the agreement I indicated to the ma
jority leader and the Republican lead
er, and it is acceptable to the Senator 
from Virginia. 

Mr. MOYNIHAN. May I ask of the 
majority leader, there will be time for 
just general statements about the trea
ty tomorrow, will there not? 

Mr. MITCHELL. Yes, there will be, 
and there will be unlimited time this 
evening, as well. 

Mr. MITCHELL. Mr. President, I sug
gest the absence of a quorum, so that I 
can review this agreement. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

LEGISLATIVE SESSION 

TAX ENTERPRISE ZONES ACT 
The PRESIDING OFFICER. Under 

the previous order, the Senate will re
turn to legislative session and the 
clerk will report the bill, H.R. 11. 

The assistant legislative clerk read 
as follows: 

A bill (R.R. 11) to amend the Internal Rev
enue Code of 1986 to provide tax incentives 
for the establishment of tax enterprise zones, 
and for other purposes. 

The Senate resumed consideration of 
the bill. 

The PRESIDING OFFICER. The ma
jority is recognized. 

UNANIMOUS-CONSENT AGREEMENT 
Mr. MITCHELL. Mr. President, I now 

ask unanimous consent that notwith
standing the previous order and third 
reading of the bill, H.R. 11, that it now 
be in order for Senator BENTSEN to be 
recognized to offer a first degree 
amendment containing the text of S. 
3274, as introduced, with a second de
gree Dole amendment in order to the 
Bentsen amendment; that no other 
amendments be in order; that the Sen
ate proceed to vote immediately on the 
Dole amendment followed immediately 
by a vote on the Bentsen amendment, 
as amended, with all of the above oc
curring without intervening action or 
debate. 

The PRESIDING OFFICER. The Sen
ator from Ohio is recognized. 

Mr. METZENBAUM. Mr. President, 
reserving the right to object, I have no 
intention of objecting. This amend
ment is going forward. It is somewhat 
controversial. I have had extensive dis
cussions with the Senator from Texas 
[Mr. BENTSEN] and the Senator from 
New York [Mr. MOYNIHAN]. 

We have received assurances that if 
we cannot get the matter rectified in 
the conference the matter in issue 
would be disposed of and dropped. 
Under those circumstances, I have no 
objection. But I do have serious con
cerns about the language as presently 
written. 

Mr. BENTSEN. Mr. President, the 
amendment that Senator PACKWOOD 
and I have sent to the desk is an 
amendment that addresses critical 
funding issues in Medicare and Medic-
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aid that must be resolved before the 
end of the year. This amendment con
tains the same provisions as the Medi
care and Medicaid Amendments Act 
bill we introduced last Friday. Some of 
the amendment's most critical provi
sions extend expiring provisions of law 
for enhanced Medicare payment to 
small rural Medicare dependent hos
pitals, regional referral centers, and 
payment for hemophilia clotting factor 
for Medicare hospital inpatients. Au
thorization for the rural health transi
tion grants and other expiring pro
grams would be extended. Failure to 
enact these provisions before the end of 
the session will result in sharply re
duced Medicare funding for those 
health care providers least able to 
weather such financial hardships. 

In addition to critical funding issues, 
this amendment includes a limited 
number of time-sensitive and high pri
ority issues, such as repealing the pro
hibition on separate payment for elec
trocardiograms [EKG's]; reinstating 
equal payments for new physicians and 
other practitioners; phasing in ex
panded coverage for immuno
suppressive drugs for transplant pa
tients; broadening coverage for nurse 
practitioners and physicians' assist
ants, and tightening fraud and abuse 
provisions for durable medical equip
ment. The amendment also includes 
provisions to enable States to provide 
comprehensive substance abuse treat
ment to pregnant women; to permit 
States to provide Medicaid coverage to 
more foster children, and to enhance 
access to childhood immunization serv
ices. 

Funding the funding necessary to off
set spending for critical provisions is a 
difficult, but necessary task. We are 
convinced that the savings provisions 
in this amendment are reasonable. We 
looked very carefully to find targeted 
savings without jeopardizing the qual
ity of the care provided to Medicare 
beneficiaries. The Congressional Budg
et Office estimates that this amend
ment complies fully with the pay as 
you go Budget Act requirements, and 
that it would not increase the deficit 
over the 5-year budget window as a 
whole, nor in any individual year. 

For my colleagues who may be con
cerned about taking up an amendment 
of this size in the late days of the ses
sion, I would like to note that almost 
half the pages consist of the provisions 
of S. 3120, the Medicaid Technical Cor
rections and Clarification Act, which 
Senator PACKWOOD and I introduced on 
August 3, 1992. These provisions were 
included here in order to simplify the 
legislative drafting of cross-references 
to the Medicaid statute included in the 
rest of the bill. 

Because so little time remains and it 
is critical that these provisions be en
acted before the end of the session, I 
urge your support of this important 
amendment. 

Mr. METZENBAUM. Mr. President, 
on Saturday, the chairman sought 
unanimous consent to include an 
amendment to the pending tax bill to 
make certain changes in Medicare and 
Medicaid. As I stated at that time, I 
had great reservations about adopting 
a 200-page amendment that I had not 
had an opportunity to review. Since 
that time, I have reviewed the amend
ment. I believe the amendment con
tains a number of important provi
sions, particularly the provisions pro
tecting Medicare beneficiaries from 
being charged more than the Medicare 
limits. But, I also am troubled by cer
tain provisions expanding the use of 
managed care waivers by the States. 

Mr. BENTSEN. I know that my col
league is concerned about a few of the 
provisions in the amendment. It is my 
understanding that our staffs have 
been working together to address the 
Senator's concerns. Our staffs, along 
with the staff of Senator MOYNIHAN, 
have made great progress and I believe 
that the concerns of the Senator from 
Ohio can be addressed in conference. I 
believe that Senator MOYNIHAN shares 
in that view as well. 

Mr. MOYNIHAN. Yes, that is correct. 
Mr. METZENBAUM. I thank both of 

my colleagues for their support and 
willingness to address these issues. I 
would like to make sure that the Sen
ator from New York and myself are in 
agreement that the following changes 
need to be made in the managed care 
provisions of the amendment. 

As I understand it, the provisions 
will be changed to ensure that exten
sions of the 75-25 waiver will only be 
available to nonprofit HMO's. When a 
plan seeks renewal of a 75-25 waiver, 
the Secretary will review the applica
tion to ensure that the plan meets 
quality access and solvency standards, 
as defined by regulations to be promul
gated by the Secretary; all plans must 
have an adequate grievance process for 
its enrollees; the Secretary will be re
quired to document the basis upon 
which a waiver is granted or renewed; 
requests for waivers from the 75-25 pro
vision must be renewed every 3 years. 

Mr. MOYNIHAN. I support the 
changes that the Senator from Ohio is 
seeking. As the Senator may know, I 
introduced legislation that contained 
many of these same standards. I be
lieve that Medicaid beneficiaries are 
entitled to the strongest health protec
tions feasible. 

Mr. METZENBAUM. I thank both of 
my colleagues for their willingness to 
work with me on these issues. It is my 
understanding that these changes will 
reflect the Senate's position and that 
the House will be supportive of these 
changes. If for any reason these 
changes are not adopted in conference, 
I would like the assurance of my col
leagues that the Senate will insist that 
the managed care provisions be 
dropped. 

Mr. BENTSEN. I share the Senator's 
concern that these prov1s10ns be 
strengthened to adequately protect 
Medicaid beneficiaries. And he has my 
assurance that I will use my best ef
forts to make the changes requested in 
conference or he has to have the provi
sions dropped. 

Mr. MOYNIHAN. I echo the chair
man's commitment. 

Mr. METZENBAUM. I thank my col
leagues for their support on this issue. 

MEDICARE AND MEDICAID AMENDMENT 

Mr. PACKWOOD. Mr. President, last 
Friday, September 25, 1992; the chair
man of the Finance Committee, this 
Senator, and others, introduced a bill 
to address much needed changes in the 
Medicare and Medicaid Programs. In 
order to get those important changes 
made, we are offering this amendment 
which is exactly the same as that bill. 

My remarks on S. 3274, the Medicare 
and Medicaid Amendments Act of 1992, 
were included in the RECORD for Sep
tember 25, 1992, so I will be brief today. 

First, I want to emphasize the impor
tance of passing· the provisions in this 
amendment before we adjourn. Many of 
the provisions are time sensitive and 
need action now. 

Second, I would remind my col
leagues that there are a number of key 
provisions in the amendment that are 
important to maintaining access to 
quality health care in rural America. 
Several of those provisions are espe
cially important to Oregon. 

Finally, let me complement the 
chairman of the committee, and espe
cially the members of the Finance 
Committee. They have worked hard to
gether to get this amendment before 
the Senate. 

Mr. MITCHELL. Mr. President, I now 
ask for yeas and nays on the final pas
sage of H.R. 11. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. MITCHELL. Mr. President, if I 

might now explain to Senator the cur
rent situation, I am advised that the 
amendment in the first degree by Sen
ator BENTSEN and in the second degree 
by Senator DOLE will be accepted with
out the necessity for a recorded vote. 
Immediately following that, there will 
then be a recorded vote on H.R. 11. 
That will be the final rollcall vote of 
the evening. 

Thereafter, the Senate will return to 
executive session at which time Sen
ator WALLOP will offer his amendment 
No. 3270 to be debated under the pre
vious order and the vote on this 
amendment will occur at 9 a.m. tomor
row morning. 

I thank our colleagues. 
Mr. DOLE. Mr. President, after this 

amendment I will attempt to get unan
imous consent to offer a second amend
ment. It will be objected to. 

Mr. MITCHELL. That is right after 
this amendment and prior to the vote, 
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Senator DOLE be recognized to make 
the unanimous-consent request regard
ing this bill. 

AMENDMENT NO. 3318 
The PRESIDING OFFICER. The 

clerk will report. 
The bill clerk read as follows: 
The Senator from Texas [Mr. BENTSEN] 

proposes an amendment numbered 3318. 

(The text of the amendment is print
ed in today's RECORD under "Amend
ments Submitted.") 

Mr. ROCKEFELLER. I rise in support 
of Chairman BENTSEN's Medicare and 
Medicaid amendment to H.R. 11. I am 
hopeful that its provisions will make 
their way to enactment. While any de
scription of the substance in this 
amendment requires some use of the 
unique, often murky jargon of health 
care programs, let me emphasize that 
this amendment's meaning to the peo
ple of this country-to families, to 
children, and to the elderly-could not 
be clearer. Each individual aspect of 
the Medicare and Medicaid Programs 
can make a fundamental difference in 
the lives of people we represent. That's 
why I intend to push hard to turn this 
amendment, with its many improve
ments in these programs, into law as 
soon as possible. 

This legislation incorporates a num
ber of vital provisions that I am proud 
to have sponsored and fought for over 
the past 2 years. Each of them is the 
result of careful study, and an attempt 
to respond to the needs of people who 
deserve the best possible health care. 

To be specific, this package contains 
provisions that will: 

Allow Medicare beneficiaries to take 
oral cancer chemotherapy drugs in 
their homes rather than traveling
sometimes long distances-to the hos
pital or their doctor's office to receive 
IV treatment; and take other steps to 
respond to the needs of cancer patients. 

Ensure Federal relief for hard
pressed, small rural hospitals; 

Allow critical research on Alz
heimer's disease to continue in West 
Virginia and throughout the country; 

Restore separate Medicare payments 
to physicians for EKG's and eliminate 
reductions in payments to new physi
cians; 

Enhance the States' ability to pro
vide the frail elderly with home and 
community based care. 

Expand Medicare and Medicaid reim
bursement for nurse midwives' serv
ices, such as gynecological checkups, 
PAP smears, family planning and well 
baby care; and 

Exempt the Veterans' Administra
tion from Medicaid's best price calcula
tions so that it wil be able to negotiate 
deeper discounts on the drugs it pur
chases. 

And that is just the short list of 
items that I have personally worked on 
which are included in this detailed 
package. I commend the chairman for 
the inclusion of these very important 
health policy advances. 

There are other components of this 
bill that constitute important improve
ments in our health care delivery sys
tem and I'd just like to highlight a few 
for you-improvements that will give 
States the option to extend health care 
to all foster children; funding for spe
cial outreach demonstration projects 
to improve immunization rates for 
children enrolled in the EPSDT Pro
gram. Another demonstration program 
in the bill will allow 5 to 10 States to 
provide counseling and assistance to 
seniors who would probably qualify as 
qualified Medicare beneficiaries 
[QMB's]. These are small initiatives 
that should reap tremendous public 
heal th benefits. 

As in any piece of legislation, there 
are some things that I would like to 
see improved or reworked-items that 
should be more properly considered, 
but the day is late and time is short. 
Let me just note that we will undoubt
edly have to revisit some of these pro
visions in the future. 

The future also holds the promise of 
real, comprehensive health care reform 
that will provide a critical new context 
for all our heal th care policy decisions. 
I anxiously await that new day of re
form and in the interim congratulate 
those who have worked so hard on 
these significant incremental steps to 
respond to immediate needs of deserv
ing Americans, in my own state of 
West Virginia and nationwide. 

AMENDMENT NO. 3319 

(Purpose: To provide that certain graduate 
medical education resident amounts will 
not be paid until fiscal year 1994 and to 
provide for a demonstration project to 
study the effect of providing outreach, as
sessment,. and referral services through 
medicaid to mentally ill homeless individ
uals.) 

Mr. DOLE. Mr. President, I send a 
second-degree amendment to the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from Kansas [Mr. DOLE], for 

himself, Mr. DANFORTH, and Mr. BOND, pro
poses an amendment numbered 3319 to 
amendment No. 3318. 

Mr. DOLE. Mr. President, I ask unan
imous consent that the reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
In section 137, amend subsection (b) to read 

as follows: 
(b) EFFECTIVE DATE.-The amendments 

made by subsection (a) shall apply to cost re
porting periods beginning on or after October 
1, 1990, except that for cost reporting periods 
beginning on or before September 30, 1992, 
payments required by the amendments made 
by subsection (a) shall not be made prior to 
October 1, 1993. 

After section 286, insert the following new 
section: 

SEC. 287. DEMONSTRATION PROJECT TO STUDY 
THE EFFECT OF PROVIDING OUT· 
REACH, ASSESSMENT, AND REFER· 
RAL SERVICES THROUGH MEDICAID 
TO MENTALLY ILL HOMELESS INDI
VIDUALS. 

(a) ESTABLISHMENT.-Pursuant to section 
1115 of the Social Security Act, the Sec
retary of Health and Human Services (re
ferred to in this section as the "Secretary") 
shall provide for demonstration projects to 
be conducted in no fewer than 1 and no more 
than 2 States for providing outreach, assess
ment, and referral services to homeless men
tally ill individuals in order to determine 
the extent to which-

(1) aggressive and repeated efforts to en
gage such individuals is effective in achiev
ing stable housing arrangements, improving 
mental health status, and improving overall 
health status, including the prevention of 
communicable diseases such as tuberculosis, 
and 

(2) providing a program under title XIX of 
the Social Security Act for such individuals 
is an appropriate method for increasing ac
cess to medical and social services for such 
individuals. 

(b) REQUIREMENTS ON PROJECTS.-
(1) LOCATION.-Each State conducting a 

demonstration project under this section 
shall conduct such project in at least one 
metropolitan statistical area (as determined 
by the Bureau of the Census) with a popu
lation greater than 1,000,000. 

(2) MOBILE OUTREACH TEAMS.-The State 
shall develop and implement mobile out
reach teams to be located within each metro
politan statistical area in which the dem
onstration project is conducted to-

(A) identify individuals, without regard to 
whether such .individuals are eligible for ben
efits under title XIX of the Social Security 
Act, who the mobile outreach teams have 
reasonable cause to believe may be suffering 
from a severe mental disorder and who ap
pear to have no permanent residence; and 

(B) offer such individuals services, either 
by providing transport to an assessment-re
ferral center (as described in paragraph (3)) 
or by providing appropriate assistance to 
such individuals on site. 
If an individual identified under subpara
graph (A) refuses such services or assistance 
from the mobile outreach team and such 
team has reasonable cause to believe that 
such individual meets the criteria for invol
untary commitment, the team shall provide 
information on the individual to the appro
priate authorities recognized under the 

. State's civil commitment laws. 
(3) ASSESSMENT-REFERRAL CENTERS.-The 

State shall designate assessment-referral 
centers to be located in each metropolitan 
statistical area in which the demonstration 
project is conducted to make available to 
the individuals identified under paragraph 
(2)(A)---

(A) services for a period not to exceed 30 
days, including-

(i) basic necessities, including clothing, 
personal hygiene needs, food, blankets, and · 
access to bathing facilities; 

(ii) temporary room and board, and referral 
to appropriate transitional or permanent 
housing; 

(iii) screening and treatment for medical 
conditions (other than psychiatric condi
tions), including screening and treatment for 
tuberculosis, if necessary; 

(iv) psychiatric assessments, including as
sessments regarding alcoholism and drug 
abuse; 



28712 CONGRESSIONAL RECORD-SENATE September 29, 1992 
(v) mental health case management serv

ices (as defined in section 1915(g)(2) of the 
Social Security Act); 

(vi) emergency psychiatric intervention, if 
necessary; 

(vii) assistance in applying for Federal, 
State, and local entitlements; and 

(viii) referral to other needed services, in
cluding employment and job-training serv
ices, available in the community; 

(B) an individualized treatment plan, de
veloped in cooperation with the individual, 
for the provision of any necessary mental 
health services for which payment may be 
made under the State plan under title XIX of 
the Social Security Act; and 

(C) at the option of the State, any other 
mental health services for which Federal fi
nancial participation is available under title 
XIX of the Social Security Act, whether or 
not the service is covered under the State 
plan. 

(4) PRESUMPTIVE ELIGIBILITY PERIOD.-The 
State may, during a presumptive eligibility 
period, provide for making available psy
chiatric and medical services for which pay
ment may be made under the State plan 
under title XIX of the Social Security Act to 
individuals described in paragraph (2)(A) 
through individualized treatment plans. 

(C) APPLICATIONS.-
(!) SUBMISSION.-Not later than February 1, 

1993, each State desiring to conduct a dem
onstration project under this section shall 
prepare and submit to the Secretary an ap
plication, in such manner and containing 
such information as the Secretary may re
quire. 

(2) APPROVAL OF APPLICATIONS.-
(A) IN GENERAL.-Not later than June 1, 

1993, the Secretary shall approve no fewer 
than 1 and no more than 2 of the applications 
submitted under paragraph (1). 

(B) CONSIDERATION OF APPLICATIONS.-ln 
considering the applications submitted by 
States under paragraph (1), the Secretary 
shall give a preference to States that have-

(i) linkage and access within the State to 
a metropolitan service-research project for 
homeless mentally ill people which can pro
vide, for comparative evaluation purposes, 
experimentally designed research data on 
the outcomes of providing an outreach and 
case management program to homeless indi
viduals, 

(ii) a structure under which mental health 
services and substance abuse services are ad
ministered in an integrated or coordinated 
manner, 

(iii) mental health and substance abuse re
habilitation services covered under the State 
medicaid plan, and 

(iv) the ability to provide the services list
ed in subsection (b)(3) beginning no later 
than October 1, 1993. 

(d) DEFINITIONS.-For purposes of this sec
tion: 

(1) MOBILE OUTREACH TEAM.-The term 
"mobile outreach team" means a group of 
individuals designated by the State whose 
duty it is to seek out homeless persons who 
are mentally ill and offer them assistance 
and access to health, mental health, and so
cial services. Such a team shall be comprised 
of 2 or more people with appropriate training 
or experience and at least one of whom shall 
be a qualified mental health professional. 

(2) ASSESSMENT-REFERRAL CENTER.-The 
term "assessment-referral center" means 
any facility designated by the State which 
can provide directly, or by direct arrange
ment with other public or private agencies, 
the services listed in subsection (b)(3) except 
that no correctional institution or facility, 

shall be considered an assessment-referral 
center for purposes of this paragraph. 

(3) SEVERE MENTAL DISORDER.-The term 
"severe mental disorder" means an illness, 
disease, organic brain disorder, or other con
dition which-

(A) substantially impairs an individual 's 
thought, perception of reality, emotional 
process, or judgment; or 

(B) substantially impairs behavior as 
manifested by· recent disturbed behavior, (ex
cept that mental retardation, epilepsy, or 
other developmental disabilities do not, in 
themselves, constitute a severe mental dis
order for purposes of this paragraph). 

(4) INDIVIDUALIZED TREATMENT PLAN.-The 
term "individualized treatment plan" means 
a plan for an individual brought to an assess
ment-referral center which shall describe 
what medical or psychiatric treatment, if 
any, the individual will receive after leaving 
the assessment-referral center, as well as 
any referrals or other services deemed appro
priate. 

(5) PRESUMPTIVE ELIGIBILITY PERIOD.-The 
term "presumptive eligibility period" means 
the period that-

(A) begins with the date-
(i) after which an individualized treatment 

plan has been developed, and 
(ii) on which a qualified provider deter

mines, on the basis of preliminary informa
tion, that the individual is otherwise eligible 
under the State plan under title XIX of the 
Social Security Act, and 

(B) ends with (and includes) the earlier of
(i) the day on which determination is made 

with respect to eligibility of the individual 
for medical assistance under such State plan, 
or 

(ii) the day that is 60 days after the date on 
which the prov.ider makes the determination 
referred to in subparagraph (A)(ii). 

(e) LIMIT ON FEDERAL SHARE OF EXPENDI
TURES AND FUNDING.-

(1) LIMIT ON FEDERAL SHARE OF EXPENDI
TURES.-ln conducting the demonstration 
projects under this section, the Secretary 
shall limit the total amount of the Federal 
share of expenses incurred under title XIX of 
the Social Security Act to no more than 
$24,000,000. 

(2) FEDERAL FUNDING.-The Secretary shall 
pay to each State conducting a demonstra
tion project under this section for each quar
ter (beginning on or after October 1, 1993) in 
which such project is conducted an amount 
determined in accordance with section 
1903(a) of the Social Security Act except that 
no percentage applied to any category of ex
penditures incurred by the State in any such 
quarter shall be less than the State's Federal 
medical assistance percentage (as defined in 
section 1905(b) of such Act). 

(f) DURATION.-A demonstration project 
under this section shall be conducted for a 
period of no more than 5 years plus an addi
tional period. of up to 6 months for final eval
uation and reporting. The Secretary may 
terminate a project if the Secretary deter
mines that the State conducting the project 
is not in substantial compliance with the 
terms of the application approved by the 
Secretary under this section. 

(g) REPORTS.-Each State conducting a 
demonstration project shall arrange for an 
independent evaluation of such project and 
shall transmit a report on the results of such 
evaluation to the Secretary not more than 6 
months after the conclusion of the project. 
Such report shall-

(1) evaluate the extent to which the project 
was successful in assisting homeless men
tally ill individuals to-

(A) obtain needed temporary housing as an 
immediate alternative to homelessness, 

(B) obtain mental health treatment and 
services, 

(C) obtain needed substance abuse treat
ment and services, 

(D) obtain and maintain stable, permanent 
housing, 

(E) improve mental health status, 
(F) reduce chemical dependency, and 
(G) improve health status, including pre

vention of communicable diseases, and 
(2) evaluate the effectiveness and adequacy 

of title XIX of the Social Security Act for 
providing access to needed health, mental 
health, and social services to homeless indi
viduals. 

(h) PROVISIONS SUBJECT TO WAIVER.-The 
Secretary may waive such requirements of 
the Social Security Act as the Secretary de
termines to be necessary to carry out the 
purposes of this section. 

MENTALLY ILL HOMELESS STATEMENT 
Mr. DANFORTH. Mr. President, the 

weather is starting to get colder. I can
not bear the thought of reading in the 
newspaper this winter that a certain 
homeless man, known to be suffering 
from a severe mental illness, has frozen 
to death. The provision I have sought 
to include in the Medicare and Medic
aid Amendments of 1992, which Senator 
DOLE offered on my behalf, takes a 
small step to reach out to those with 
mental illnesses who are living out in 
the streets. 

The Federal Task Force on Homeless
ness and Severe Mental Illness in a re
cent report entitled "Outcasts on Main 
Street" estimates that on any given 
night, up to 600,000 Americans are lit
erally homeless. Of the homeless, at 
least one-third suffer from severe men
tal illnesses. This very vulnerable pop
ulation is one of the most ill-served 
and visible groups in our country. 
Many of them also suffer from sub
stance abuse, physical illness, and 
other problems. 

Senator MOYNIHAN and I introduced a 
bill, S. 62, to address this problem on 
the first day of this Congress. We held 
a very positive hearing on this initia
tive in the Senate Finance Committee 
last year. What we learned at the hear
ing, among other things, is that the 
mentally ill who are homeless have 
very few people looking after their wel
fare. We heard compelling testimony 
from Lionel Aldridge, a former pro 
football player for the Green Bay Pack
ers who became homeless after he de
veloped schizophrenia. Had there been 
extensive outreach services available 
at the time, he probably would not 
have spent several years living on the 
streets. 

My proposal today is more limited in 
scope than the original legislation, 
which mandated that States cover out
reach and assessment services in their 
Medicaid Program. The provision in
cluded in this legislation would create 
a Medicaid demonstration project in 
one or two States to provide: First, 
mobile outreach teams for the home
less mentally ill; second, assessment-
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referral centers, or safe havens, for 
those needing help to stay for up to 30 
days to get food, shelter, a bath, clean 
clothes, medical treatment, psy
chiatric evaluation and treatment, as
sistance in applying for benefits, and 
most importantly: an individual long
term treatment plan; and finally, a 
presumptive eligibility period, of no 
longer than 60 days, when that treat
ment plan can begin to be implemented 
whether or not a Medicaid eligibility 
determination has yet been made. 

Many of the mentally ill that we see 
on the streets are eligible for Medicaid, 
as well as other Federal, State, and 
local assistance, but have just not been 
able to gain access to help. Many lack 
the capacity to know that they need 
help. The Federal Task Force on Home
lessness and Severe Mental Illness re
ported earlier this year in "Outcasts on 
Main Street" that the homeless men
tally ill need to be helped through a 
comprehensive program. This task 
force, convened by Secretary Kemp of 
the Department of Housing and Urban 
Development and Secretary Sullivan of 
the Department of Health and Human 
Services, has recommended an ap
proach nearly identical to that con
tained in the Medicaid provision I have 
sought to include in this package. The 
task force recommends an integrated 
program which would provide outreach, 
safe havens, and access to existing pro
grams and recommends making Fed
eral funds available to encourage such 
programs. 

A 1986 study by the National Insti
tute of Mental Health found that up to 
56 percent of the shelter and street pop
ulation in St. Louis is mentally ill. In 
response to this crisis, in the spring of 
1987 my State of Missouri developed a 
national model for engaging the men
tally ill homeless through outreach 
and case management. I have worked 
closely with the State of Missouri in 
developing the proposal which I have 
sought to include in the Medicare and 
Medicaid amendments of 1992 and I 
have confidence that it is a sound ap
proach that should be tested with Fed
eral support. 

Mr. President, it has been said that 
our goodness is measured in how we 
treat the most frail and vulnerable 
among us. Clearly the mentally ill liv
ing on the streets deserve our atten
tion and our help. The proposal before 
us today is a good proposal and I look 
forward to its enactment. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment (No. 3319) was agreed 
to. 

Mr. DOLE. Mr. President, I move to 
reconsider the vote. 

Mr. BENTSEN. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The Re
publican leader. 

Mr. DOLE. Mr. President, I now ask 
unanimous consent that title II of the 
energy bill entitled "Energy Revenue 
Provisions" be in order and be accept
ed. 

Mr. METZENBAUM. I object. 
The PRESIDING OFFICER. Objec

tion is heard. 
ENERGY BILL TAX TITLE 

Mr. DOLE. Mr. President, this 
amendment contains provisions iden
tical to those passed by the Senate on 
July 30 by a vote of 93 to 3. The provi
sions constituted the tax title to the 
energy bill, R.R. 776. 

This amendment is not intended to 
reflect any view of the Senate with re
spect to the possible success of con
ferees to R.R. 776 to reach agreement. 
Rather, it recognizes the importance of 
the revenue provisions the Senate in
cluded with the energy bill as well as 
the short period of time remaining be
fore the Congress is scheduled to ad
journ for the year. 

Mr. President, I would like to inform 
my colleagues that this amendment is 
supported by the chairman and ranking 
Republican member of the Senate En
ergy Committee, who have been work
ing long, arduous hours to reach agree
ment on the other provisions of the en
ergy bill. 

The provisions of this amendment in
clude employer provided transpor
tation benefits, incentives for clean 
fuel vehicles, credit for electricity pro
duced from renewable resources, the re
peal of the alternate minimum tax for 
depletion and intangible drilling costs 
for independent producers and royalty 
owners, a permanent investment credit 
for solar, geothermal and ocean prop
erty, proportionality for alcohol fuels 
and the tax exempt financing for envi
ronmental enhancements of hydro
electric generating facilities. 

This list reflects the sound, balanced 
approach taken by the Senate during 
consideration of the energy bill, as was 
indicated by the 93-to-3 vote for that 
bill. We should not let these provisions 
become hostage to other matters. 

Mr. President, the adoption of this 
amendment will place the Senate 
squarely in favor of a national energy 
policy balanced between all fuel 
sources whether renewable or not, and 
balanced between environmental pro
tection and national energy security. 

Mr. President, I ask unanimous con
sent that the title XX, revenue provi
sions, be printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

At the end of the Comlllittee Amendment, 
insert: 

TITLE XX-ENERGY REVENUE 
PROVISIONS 

SEC. 20101. AMENDMENT OF 1986 CODE. 
Except as otherwise expressly provided, 

whenever in this title an amendment or re
peal is expressed in terms of an amendment 
to, or repeal of, a section or other provision, 

the reference shall be considered to be made 
to a section or other provision of the Inter
nal Revenue Code of 1986. 

Subtitle A-Energy Conservation and 
Production Incentives -

SEC. 20111. TREATMENT OF EMPLOYER-PRO
VIDED TRANSPORTATION BENEFITS. 

(a) EXCLUSION.-Subsection (a) of section 
132 (relating to exclusion of certain fringe 
benefits) is amended by striking "or" at the 
end of paragraph (3), by striking the period 
at the end of paragraph (4) and inserting ", 
or", and by adding at the end thereof the fol
lowing new paragraph: 

"(5) qualified transportation fringe." 
(b) QUALIFIED TRANSPORTATION FRINGE.

Section 132 is amended by redesignating sub
sections (f), (g), (h), (i), (j), and (k) as sub
sections (g), (h), (i), (j), (k), and (1), respec
tively, and by inserting after subsection (e) 
the following new subsection: 

"(f) QUALIFIED TRANSPORTATION FRINGE.
"(1) IN GENERAL.-For purposes of this sec

tion, the term 'qualified transportation 
fringe' means any of the following provided 
by an employer to an employee: 

"(A) Transportation in a commuter high
way vehicle if such transportation is in con
nection with travel between the employee 's 
residence and place of employment. 

"(B) Any transit pass. 
"(C) Qualified parking. 
"(2) LIMITATION ON EXCLUSION.-The 

amount of the fringe benefits which are pro
vided by an employer to any employee and 
which may be excluded from gross income 
under subsection (a)(5) shall not exceed-

"(A) $60 per month in the case of the aggre
gate of the benefits described in subpara
graphs (A) and (B) of paragraph (1), and 

"(B) $145 per month in the case of qualified 
parking. 

"(3) CASH REIMBURSEMENTS.-For purposes 
of this subsection, the term 'qualified trans
portation fringe' includes a cash reimburse
ment by an employer to an employee for a 
benefit described in paragraph (1). The pre
ceding sentence shall apply to a cash reim
bursement for any transit pass only if a 
voucher or similar item which may be ex
changed only for a transit pass is not readily 
available for direct distribution by the em
ployer to the employee. 

"(4) BENEFIT NOT IN LIEU OF COMPENSA
TION.-Subsection (a)(5) shall not apply to 
any qualified transportation fringe unless 
such benefit is provided in addition to (and 
not in lieu of) any compensation otherwise 
payable to the employee. 

"(5) DEFINITIONS.-For purposes of this sub
section-

"(A) TRANSIT PASS.-The term 'transit 
pass' means any pass, token, farecard, 
voucher, or similar item entitling a person 
to transportation (or transportation at a re
duced price) if such transportation is-

"(i) on mass transit facilities (whether or 
not publicly owned), or 

"(ii) provided by any person in the business 
of transporting persons for compensation or 
hire if such transportation is provided in a 
vehicle meeting the requirements of sub
paragraph (B)(i). 

"(B) COMMUTER HIGHWAY VEHICLE.-The 
term 'commuter highway vehicle' means any 
highway vehicle-

"(i) the seating capacity of which is at 
least 6 adults (not including the driver), and 

"(ii) at least 80 percent of the mileage use 
of which can reasonably be expected to be

"(I) for purposes of transporting employees 
in connection with travel between their resi
dences and their place of employment, and 

"(ll) on trips during which the number of 
employees transported for such purposes is 
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at least 1h of the adult seating capacity of 
such vehicle (not including the driver). 

"(C) QUALIFIED PARKING.-The term 'quali
fied parking' means parking provided to an 
employee on or near the business premises of 
the employer or on or near a location from 
which the employee commutes to work by 
transportation described in subparagraph 
(A), in a commuter highway vehicle, or by 
carpool. Such term shall not include any 
parking on or near property used by the em
ployee for residential purposes. 

"(D) TRANSPORTATION PROVIDED BY EM
PLOYER.-Transportation referred to in para
graph (l)(A) shall be considered to be pro
vided by an employer if such transportation 
is furnished in a commuter highway vehicle 
operated by or for the employer. 

"(E) EMPLOYEE.-For purposes of this sub
section, the term 'employee' does not include 
an individual who is an employee within the 
meaning of section 401(c)(l). 

"(6) INFLATION ADJUSTMENT.-In the case of 
any taxable year beginning in a calendar 
year after 1993, the dollar amounts contained 
in paragraph (2) (A) and (B) shall be in
creased by an amount equal to-

"(A) such dollar amount, multiplied by 
"(B) the cost-of-living adjustment deter

mined under section l(f)(3) for the calendar 
year in which the taxable year begins, deter
mined by substituting 'calendar year 1992' 
for 'calendar year 1989' in subparagraph (B) 
thereof. 
If any increase determined under the preced
ing sentence is not a multiple of S5, such in
crease shall be rounded to the next lowest 
multiple of S5. 

"(7) COORDINATION WITH OTHER PROVI
SIONS.-For purposes of this section, the 
terms 'working condition fringe ' and 'de 
minimis fringe' shall not include any quali
fied transportation fringe (determined with
out regard to paragraph (2))." 

(C) CONFORMING AMENDMENT.-Subsection 
(i) of section 132 (as redesignated by .sub
section (b)) is amended by striking para
graph (4) and redesignating the following 
paragraphs accordingly. 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall apply to benefits 
provided after December 31, 1992. 
SEC. 20112. EXCLUSION OF ENERGY CONSERVA· 

TION SUBSIDIES PROVIDED BY PUB· 
LIC UTILITIES. 

(a) GENERAL RULE.-Part ill of subchapter 
B of chapter 1 (relating to amounts specifi
cally excluded from gross income) is amend
ed by redesignating section 136 as section 137 
and by inserting after section 135 the follow
ing new section: 
"SEC. 136. ENERGY CONSERVATION SUBSIDIES 

PROVIDED BY PUBLIC UTILITIES. 
"(a) EXCLUSION.-
"(l) IN GENERAL.-Gross income shall not 

include the value of any subsidy provided by 
a public utility to a customer for the pur
chase or installation of any energy conserva
tion measure. 

"(2) LIMITATION ON EXCLUSION FOR NONRESI
DENTIAL PROPERTY .-In the case of any sub
sidy provided with respect to any energy 
conservation measure referred to in sub
section (c)(l)(B), only 80 percent of such sub
sidy shall be excluded from gross income 
under paragraph (1). 

"(b) DENIAL OF DOUBLE BENEFIT.-Notwith
standing any other provision of this subtitle, 
no deduction or credit shall be allowed for, 
or by reason of, any expenditure to the ex
tent of the amount excluded under sub
section (a) for any subsidy which was pro
vided with respect to such expenditure. The 
adjusted basis of any property shall be re-

duced by the amount excluded under sub
section (a) which was provided with respect 
to such property. 

"(c) ENERGY CONSERVATION MEASURE.-
"(l) IN GENERAL.-For purposes of this sec

tion, the term 'energy conservation measure' 
means any installation or modification pri
marily designed to reduce consumption of 
electricity or natural gas or to improve the 
management of energy demand-

"(A) with respect to a dwelling unit, and 
"(B) on or after January 1, 1994, with re

spect to property other than dwelling units. 
The purchase and installation of specially 
defined energy property shall be treated as 
an energy conservation measure described in 
subparagraph (B). 

"(2) OTHER DEFINITIONS AND SPECIAL 
RULES.-

"(A) DEFINITIONS.-For purposes of this 
subsection-

"(i) SPECIALLY DEFINED ENERGY PROP
ERTY.-The term 'specially defined energy 
property' means-

"(!) a recuperator, 
"(II) a heat wheel, 
"(III) a regenerator, 
" (IV) a heat exchanger, 
"(V) a waste heat boiler, 
"(VI) a heat pipe, 
"(VII) an automatic energy control sys-

tem, 
"(Vill) a turbulator, 
"(IX) a preheater, 
"(X) a combustible gas recovery system, 
"(XI) an economizer, 
"(XII) modifications to alumina electro

lytic cells, 
"(Xill) modifications to chlor-alkali elec

trolytic cells, or 
"(XIV) any other property of a kind speci

fied by the Secretary by regulations, 
the principal purpose of which is reducing 
the amount of energy consumed in any exist
ing industrial or commercial process and 
which is installed in connection with an ex
isting industrial or commercial facility. 

"(ii) DWELLING UNIT.-The term 'dwelling 
unit' has the meaning given such term by 
section 280A(f)(l). 

"(iii) PUBLIC UTILITY.-The term 'public 
utility' means a person engaged in the sale 
of electricity or natural gas to residential, 
commercial, or industrial customers for use 
by such customers. For purposes of the pre
ceding sentence, the term 'person' includes 
the Federal Government, a State or local 
government or any political subdivision 
thereof, or any instrumentality of any of the 
foregoing. 

"(B) SPECIAL RULES.-
"(i) THIRD-PARTY CONTRACTORS.-If, in con

nection with the purchase or installation of 
an energy conservation measure for a cus
tomer of a public utility, such public utility 
provides a subsidy to a person other than the 
customer, such subsidy shall be excludable 
under subsection (a) from the gross income 
of such other person to the extent such sub
sidy would be so excludable from the gross 
income of the customer. 

"(ii) STATE-SPONSORED PROGRAMS.-A pay
ment by a public utility to a customer for 
the use of a tax benefit granted to the cus
tomer by a State pt1rsuant to a State-spon
sored energy conservation program shall be 
excludable under subsection (a) from the 
gross income of the customer to the extent 
such payment would be so excludable if pro
vided as a subsidy by the public utility. 

"(d) EXCEPTION.-This section shall not 
apply to any payment to or from a qualified 
cogeneration facility or qualifying small 
power production facility pursuant to sec-

tion 210 of the Public Utility Regulatory Pol
icy Act of 1978." 

(b) CLERICAL AMENDMENT.-The table of 
sections for part ill of subchapter B of chap
ter 1 is amended by striking the item relat
ing to section 136 and inserting: 

"Sec. 136. Energy conservation subsidies pro
vided by public utilities. 

" Sec. 137. Cross reference to other Acts." 
(C) EFFECTIVE DATE.-The amendments 

made by this section shall apply to amounts 
received after December 31, 1992. 
SEC. 20113. TREATMENT OF CLEAN-FUEL VEHI· 

CLES. 
(a) DEDUCTION FOR CLEAN-FUEL VEHICLES 

AND CERTAIN REFUELING PROPERTY.-
(1) IN GENERAL.-Part VI of subchapter B of 

chapter 1 (relating to itemized deductions 
for individuals and corporations) is amended 
by adding after section 179 the following new 
section: 
"SEC. l 79A. DEDUCTION FOR CLEAN-FUEL VEHI· 

CLES AND CERTAIN REFUELING 
PROPERTY. 

" (a) GENERAL RULE.-There shall be al
lowed as a deduction an amount equal to the 
sum of-

"(1) in the case of any qualified clean-fuel 
vehicle property-

"(A) except as provided in subparagraph 
(B), the cost of the property, or 

"(B) in the case of a vehicle described in 
subsection (c)(l)(B) which may be propelled 
by both a clean-burning fuel and any other 
fuel, an amount equal to the greater of-

"(i) Sl,200, or 
"(ii) the incremental cost of permitting 

the use of the clean-burning fuel, plus 
"(2) the cost of any qualified clean-fuel ve

hicle refueling property. 
The deduction under the preceding sentence 
with respect to any property shall be allowed 
for the taxable year in which such property 
is placed in service. 

"(b) LIMITATIONS.-
"(l) QUALIFIED CLEAN-FUEL VEHICLE PROP

ERTY.-
"(A) IN GENERAL.-The cost which may be 

taken into account under subsection (a)(l) 
with respect to any motor vehicle shall not 
exceed-

"(i) in the case of a motor vehicle not de
scribed in clause (ii) or (iii), $2,000, 

"(ii) in the case of any truck or van with 
a gross vehicle weight rating greater than 
10,000 pounds but not greater than 26,000 
pounds, $5,000, or 

"(iii) $50,000 in the case of-
"(l) a truck or van with a gross vehicle 

weight rating greater than 26,000 pounds, or 
"(II) any bus which has a seating capacity 

of at least 20 adults (not including the driv
er), 

"(B) PHASEOUT.-In the case of any quali
fied clean-fuel vehicle property placed in 
service after December 31, 2001, the limit 
otherwise applicable under subparagraph (A) 
shall be reduced by-

"(i) 25 percent in the case of property 
placed in service in calendar year 2002, 

"(ii) 50 percent in the case of property 
placed in service in calendar year 2003, and 

"(iii) 75 percent in the case of property 
placed in service in calendar year 2004. 

"(2) QUALIFIED CLEAN-FUEL VEHICLE RE
FUELING PROPERTY.-

"(A) IN GENERAL.-The aggregate cost 
which may be taken into account under sub
section (a)(2) with respect to qualified clean
fuel vehicle refueling property placed in 
service during the taxable year at a location 
shall not exceed the excess (if any) of-

"(i) $75,000, over 
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"(ii) the aggregate amount taken into ac

count under subsection (a)(2) by the taxpayer 
(or any related person or predecessor) with 
respect to property placed in service at such 
location for all preceding taxable years. 

"(B) RELATED PERSON.-For purposes of 
this paragraph, a person shall be treated as 
related to another person if such person 
bears a relationship to such other person de
scribed in section 267(b) or 707(b)(l). 

"(C) ELECTION.-If the limitation under 
subparagraph (A) applies for any taxable 
year, the taxpayer shall, on the return of tax 
for such taxable year, specify the items of 
property (and the portion of costs of such 
property) which are to be taken into account 
under subsection (a)(2). 

"(C) QUALIFIED CLEAN-FUEL VEHICLE PROP
ERTY DEFINED.-For purposes of this sec
tion-

"(1) IN GENERAL.-The term 'qualified 
clean-fuel vehicle property' means property 
which is acquired for use by the taxpayer 
and not for resale, the original use of which 
commences with the taxpayer, with respect 
to which the environmental standards of 
paragraph (2) are met, and which is described 
in either of the following subparagraphs: 

"(A) RETROFIT PARTS AND COMPONENTS.
Any property installed on a motor vehicle 
which is propelled by a fuel which is not a 
clean-burning fuel for purposes of permitting 
such vehicle to be propelled by a clean-burn
ing fuel-

"(i) if the property is an engine (or modi
fication thereof) which may use a clean
burning fuel, or 

"(ii) to the extent the property is used in 
the storage or delivery to the engine of such 
fuel, or the exhaust of gases from combus
tion of such fuel. 

"(B) ORIGINAL EQUIPMENT MANUFACTURER'S 
VEHICLES.-A motor vehicle produced by an 
original equipment manufacturer and de
signed so that the vehicle may be propelled 
by a clean-burning fuel. 

"(2) ENVIRONMENTAL STANDARDS.-Property 
shall not be treated as qualified clean-fuel 
vehicle property unless-

"(A) the motor vehicle of which it is a part 
meets any applicable Federal or State emis
sions standards with respect to each fuel by 
which such vehicle is designed to be pro
pelled, or 

"(B) in the case of property described in 
paragraph (l)(A), such property meets all ap
plicable Federal and State emissions-related 
certification, testing, and warranty require
ments. 

"(3) EXCEPTION FOR QUALIFIED ELECTRIC VE
HICI.ES.-The term 'qualified clean-fuel vehi
cle property' does not include any qualified 
electric vehicle (as defined in section 30(c)). 

"(d) QUALIFIED CLEAN-FUEL VEHICLE RE
FUELING PROPERTY DEFINED.-For purposes 
of this section, the term 'qualified clean-fuel 
vehicle refueling property' means any prop
erty (not including a building and its struc
tural components) if-

"(1) such property is of a character subject 
to the allowance for depreciation, 

"(2) the original use of such property be
gins with the taxpayer, and 

"(3) such property is-
"(A) for the storage or dispensing of a 

clean-burning fuel into the fuel tank of a 
motor vehicle propelled by such fuel, but 
only if the storage or dispensing of the fuel 
is at the point where such fuel is delivered 
into the fuel tank of the motor vehicle, or 

"(B) for the recharging of motor vehicles 
propelled by electricity, but only if the prop
erty is located at the point where the motor 
vehicles are recharged. 

"(e) OTHER DEFINITIONS AND SPECIAL 
RULES.-For purposes of this section-

"(l) CLEAN-BURNING FUEL.-The term 
'clean-burning fuel• means

"(A) natural gas, 
"(B) liquefied natural gas, 
"(C) liquefied petroleum gas, 
"(D) hydrogen, 
"(E) electricity, and 
"(F) any other fuel at least 85 percent of 

which is 1 or more of the following: meth
anol, ethanol, any other alcohol, or ether. 

"(2) MOTOR VEHICLE.-The term 'motor ve
hicle' means any vehicle which is manufac
tured primarily for use on public streets, 
roads, and highways (not including a vehicle 
operated exclusively on a rail or rails) and 
which has at least 4 wheels. 

"(3) COST OF RETROFIT PARTS INCLUDES COST 
OF INSTALLATION.-The cost of any qualified 
clean-fuel vehicle property referred to in 
subsection (c)(l)(A) shall include the cost of 
the original installation of such property. 

"(4) RECAPTURE.-The Secretary shall, by 
regulations, provide for recapturing the ben
efit of any deduction allowable under sub
section (a) with respect to any property 
which ceases to be property eligible for such 
deduction. 

"(5) PROPERTY USED OUTSIDE UNITED 
STATES, ETC., NOT QUALIFIED.-No deduction 
shall be allowed under subsection (a) with re
spect to any property referred to in section 
50(b) or with respect to the portion of the 
cost of any property taken into account 
under section 179. 

"(6) BASIS REDUCTION.-
"(A) IN GENERAL.-For purposes of this 

title, the basis of any property shall be re
duced by the portion of the cost of such prop
erty taken into account under subsection (a). 

"(B) ORDINARY INCOME RECAPTURE.-For 
purposes of section 1245, the amount of the 
deduction allowable under subsection (a) 
with respect to any property which is of a 
character subject to the allowance for depre
ciation shall be treated as a deduction al
lowed for depreciation under section 167. 

"(g) TERMINATION.-This section shall not 
apply to any property placed in service after 
December 31, 2004." 

(2) DEDUCTION FROM GROSS INCOME.-Sec
tion 62(a) is amended by inserting after para
graph (13) the following new paragraph: 

"(14) DEDUCTION FOR CLEAN-FUEL VEHICLES 
AND CERTAIN REFUELING PROPERTY.-The de
duction allowed by section 179A." 

(3) CONFORMING AMENDMENTS.-
(A) Section 1016(a) is amended by striking 

"and" at the end of paragraph (23), by strik
ing the period at the end of paragraph (24) 
and inserting ", and", and by adding at the 
end thereof the following new paragraph: 

"(25) to the extent provided in section 
179A(e)(6)(A)." 

(B) The table of sections for part VI of sub
chapter B of chapter 1 is amended by insert
ing after the item relating to section 179 the 
following new item: 

"Sec. 179A. Deduction for clean-fuel vehicles 
and certain refueling prop
erty." 

(b) CREDIT FOR QUALIFIED ELECTRIC VEHI
CLES.-

(1) IN GENERAL.-Subpart B of part IV of 
subchapter A of chapter 1 is amended by in
serting after section 29 the following new 
section: 
"SEC. 30. CREDIT FOR QUALIFIED ELECTRIC VE

HICLES. 
"(a) ALLOWANCE OF CREDIT.-There shall be 

allowed as a credit against the tax imposed 
by this chapter for the taxable year an 

amount equal to 15 percent of the cost of any 
qualified electric vehicle placed in service by 
the taxpayer during the taxable year. 

"(b) LIMITATIONS.-
"(l) PHASEOUT.-In the case of any quali

fied electric vehicle placed in service after 
December 31, 2001, the credit otherwise al
lowable under subsection (a) shall be reduced 
by-

"(A) 25 percent in the . case of property 
placed in service in calendar year 2002, 

"(B) 50 percent in the case of property 
placed in service in calendar year 2003, and 

"(C) 75 percent in the case of property 
placed in service in calendar year 2004. 

"(2) APPLICATION WITH OTHER CREDITS.-The 
credit allowed by subsection (a) for any tax
able year shall not exceed the excess (if any) 
of-

"(A) the regular tax for the taxable year 
reduced by the sum of the credits allowable 
under subpart A and sections 27, 28, and 29, 
over-

"(B) the tentative minimum tax for the 
taxable year. · 

"(c) QUALIFIED ELECTRIC VEHICLE.-For 
purposes of this section-

"(1) IN GENERAL.-The term 'qualified elec
tric vehicle' means any motor vehicle-

"(A) which is powered primarily by an 
electric motor drawing current from re
chargeable batteries, fuel cells, or other 
portable sources of electrical current, 

"(B) the original use of which commences 
with the taxpayer, and 

"(C) which is acquired for use by the tax
payer and not for resale. 

"(2) MOTOR VEHICLE.-For purposes of para
graph (1), the term 'motor vehicle' means 
any vehicle which is manufactured primarily 
for use on public streets, roads, and high
ways (not including a vehicle operated exclu
sively on a rail or rails) and which has at 
least 4 wheels. 

"(d) SPECIAL RULES.-
"(1) BASIS REDUCTION.-The basis of any 

property for which a credit is allowable 
under subsection (a) shall be reduced by the 
amount of such credit. 

"(2) RECAPTURE.-The Secretary shall, by 
regulations, provide for recapturing the ben
efit of any credit allowable under subsection 
(a) with respect to any property which ceases 
to be property eligible for such credit. 

"(3) PROPERTY USED OUTSIDE UNITED 
STATES, ETC., NOT QUALIFIED.-No credit shall 
be allowed under subsection (a) with respect 
to any property referred to in section 50(b) or 
with respect to the portion of the cost of any 
property taken into account under section 
179. 

"(e) TERMINATION.-This section shall not 
apply to any property placed in service after 
December 31, 2004". 

(2) CONFORMING AMENDMENTS.-
(A) The table of sections for subpart B of 

part IV of subchapter A of chapter 1 is 
amended by adding after the item relating to 
section 29 the following new item: 

"Sec. 30. Credit for qualified electric vehi
cles." 

(B) Section 1016(a), as amended by sub
section (a)(3), is amended by striking "and" 
at the end of paragraph (24), by striking the 
period at the end of paragraph (25) and in
serting ", and", and by adding at the end 
thereof the following new paragraph: 

"(26) to the extent provided in section 
30(d)(l)." 

(C) Section 53(d)(l)(B)(iii) is amended-
(i) by striking "section 29(b)(5)(B) or" and 

inserting "section 29(b)(6)(B),", and 
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(ii) by inserting ", or not allowed under 

section 30 solely by reason of the application 
of section 30(b)(2)(B)" before the period. 

(D) Section 55(c)(2) is amended by striking 
"29(b)(5)," and inserting "29(b)(6), 30(b)(2),". 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall apply to property 
placed in service after June 30, 1993. 
SEC. 20114. CREDIT FOR ELECTRICITY PRO· 

DUCED FROM CERTAIN RENEWABLE 
SOURCES. 

(a) IN GENERAL.-Subpart D of part IV of 
subchapter A of chapter 1 is amended by add
ing at the end thereof the following new sec
tion: 
"SEC. 45. ELECTRICITY PRODUCED FROM CER· 

TAIN RENEWABLE RESOURCES. 
"(a) GENERAL RULE.-For purposes of sec

tion 38, the renewable electricity production 
credit for any taxable year is an amount 
equal to the product of-

"(1) 1.5 cents, multiplied by 
"(2) the kilowatt hours of electricity
"(A) produced by the taxpayer-
"(i) from qualified energy resources, and 
"(ii) at a qualified facility during the 10-

year period beginning on the date the facil
ity was placed in service, and 

"(B) sold by the taxpayer to an unrelated 
person during the taxable year. 

"(b) LIMITATIONS AND ADJUSTMENTS.-
"(!) PHASEOUT OF CREDIT.-The amount of 

the credit determined under subsection (a) 
shall be reduced by an amount which bears 
the same ratio to the amount of the credit 
(determined without regard to this para
graph) as-

"(A) the amount by which the reference 
price for the calendar year in which the sale 
occurs exceeds 8 cents, bears to 

"(B) 3 cents. 
"(2) CREDIT AND PHASEOUT ADJUSTMENT 

BASED ON INFLATION.-The 1.5 cent amount in 
subsection (a) and the 8 cent amount in para
graph (1) shall each be adjusted by multiply
ing such amount by the inflation adjustment 
factor for the calendar year in which the sale 
occurs. If any amount as increased under the 
preceding sentence is not a multiple of 0.1 
cent, such amount shall be rounded to the 
nearest multiple of 0.1 cent. 

"(3) CREDIT REDUCED FOR GRANTS, TAX-EX
EMPT BONDS, SUBSIDIZED ENERGY FINANCING, 
AND OTHER CREDITS.-The amount of the 
credit determined under subsection (a) with 
respect to any project for any taxable year 
(determined after the application of para
graphs (1) and (2)) shall be reduced by the 
amount which is the product of the amount 
so determined for such year and a fraction-

"(A) the numerator of which is the sum, 
for the taxable year and all prior taxable 
years, of-

"(i) grants provided by the United States, 
a State, or a political subdivision of a State 
for use in connection with the project, 

"(ii) proceeds of an issue of State or local 
government obligations used to provide fi
nancing for the project the interest on which 
is exempt from tax under section 103, · 

"(iii) the aggregate amount of subsidized 
energy financing under a Federal, State, or 
local program provided in connection with 
the project, and 

"(iv) the amount of any other credit allow
able with respect to any property which is 
part of the project, and 

"(B) the denominator of which is the ag
gregate amount of additions to the capital 
account for the project for the taxable year 
and all prior taxable years. 
The amounts under the preceding sentence 
for any taxable year shall be determined as 
of the close of the taxable year. 

"(c) DEFINITIONS.-For purposes of this sec
tion-

"(l) QUALIFIED ENERGY RESOURCES.-The 
term 'qualified energy resources' means

"(A) wind, and 
"(B) closed-loop.biomass. 
"(2) CLOSED-LOOP BIOMASS.-The term 

'closed-loop biomass ' means any organic ma
terial from a plant which is planted exclu
sively for purposes of being used at a quali
fied facility to produce electricity. 

"(3) QUALIFIED FACILITY.-The term 'quali
fied facility' means any facility originally 
placed in service after December 31, 1993 (De
cember 31, 1992, in the case of a facility using 
closed-loop biomass to produce electricity), 
and before July 1, 1999. 

"(d) DEFINITIONS AND SPECIAL RULES.-For 
purposes of this section-

" (!) ONLY PRODUCTION IN THE UNITED 
STATES TAKEN INTO ACCOUNT.-Sales shall be 
taken into account under this section only 
with respect to electricity the production of 
which is within-

"(A) the United States (within the mean
ing of section 638(1)), or 

" (B) a possession of the United States 
(within the meaning of section 638(2)). 

"(2) COMPUTATION OF INFLATION ADJUST
MENT FACTOR AND REFERENCE PRICE.-

" (A) IN GENERAL.-The Secretary shall, not 
later than April 1 of each calendar year, de
termine and publish in the Federal Register 
the inflation adjustment factor and the ref
erence price for such calendar year in ac
cordance with this paragraph. 

"(B) INFLATION ADJUSTMENT FACTOR.-The 
term 'inflation adjustment factor' means, 
with respect to a calendar year, a fraction 
the numerator of which is the GDP implicit 
price deflator for the preceding calendar 
year and the denominator of which is the 
GDP implicit price deflator for the calendar 
year 1992. The term 'GDP implicit price 
deflator' means the most recent revision of 
the implicit price deflator for the gross do
mestic product as computed and published 
by the Department of Commerce before 
March 15 of the calendar year. 

"(C) REFERENCE PRICE.-The term 'ref
erence price' means, with respect to a cal
endar year, the Secretary's determination of 
the annual average contract price per kilo
watt hour of electricity generated from the 
same qualified energy resource and sold in 
the previous year in the United States. For 
purposes of the preceding sentence , only con
tracts entered into after December 31, 1989, 
shall be taken into account. 

"(3) PRODUCTION ATTRIBUTABLE TO THE TAX
PAYER.-ln the case of a facility in which 
more than 1 person has an interest, except to 
the extent provided in regulations prescribed 
by the Secretary, production from the facil
ity shall be allocated among such persons in 
proportion to their respective interests in 
the gross sales from such facility. 

"(4) RELATED PERSONS.-Persons shall be 
treated as related to each other if such per
sons would be treated as a single employer 
under the regulations prescribed under sec
tion 52(b). In the case of a corporation which 
is a member of an affiliated group of cor
porations filing a consolidated return, such 
corporation shall be treated as selling elec
tricity to an unrelated person if such elec
tricity is sold to such a person by another 
member of such group. 

"(5) PASS-THRU IN THE CASE OF ESTATES AND 
TRUSTS.-Under regulations prescribed by 
the Secretary, rules similar to the rules of 
subsection (d) of section 52 shall apply." 

(b) CREDIT TO BE PART OF GENERAL BUSI
NESS CREDIT.-Subsection (b) of section 38 is 

amended by striking "plus" at the end of 
paragraph (6), by striking the period at the 
end of paragraph (7) and inserting ", plus' ', 
and by adding at the end thereof the follow
ing new paragraph: 

"(8) the renewable electricity production 
credit under section 45(a)." 

(C) LIMITATION ON CARRYBACK.-Subsection 
(d) of section 39 is amended by redesignating 
the paragraph added by section 11511(b)(2) of 
the Revenue Reconciliation Act of 1990 as 
paragraph (1), by redesignating the para
graph added by section 11611(b)(2) of such Act 
as paragraph (2), and by adding at the end 
thereof the following new paragraph: 

"(3) NO CARRYBACK OF RENEWABLE ELEC
TRICITY PRODUCTION CREDIT BEFORE EFFECTIVE 
DATE.-No portion of the unused business 
credit for any taxable year which is attrib
utable to the credit determined under sec
tion 45 (relating to electricity produced from 
certain renewable resources) may be carried 
back to any taxable year ending before Janu
ary 1, 1993." 

(d) CLERICAL AMENDMENT.-The table of 
sections for subpart D of part IV of sub
chapter A of chapter 1 is amended by adding 
at the end thereof the following new item: 

"Sec. 45. Electricity produced from certain 
renewable resources." 

(e) EFFECTIVE DATE.-The amendments 
made by this section shall apply to taxable 
years ending after December 31, 1992. 
SEC. 20115. REPEAL OF MINIMUM TAX PREF

ERENCES FOR DEPLETION AND IN
TANGIBLE DRILLING COSTS OF 
INDEPENDENT OIL AND GAS PRO
DUCERS AND ROYALTY OWNERS. 

(a) DEPLETION.-
(1) Paragraph (1) of section 57(a) (relating 

to depletion) is amended by adding at the 
end thereof the following new sentence: "Ef
fective with respect to taxable years begin
ning after December 31, 1992, this paragraph 
shall not apply to any deduction for deple
tion computed in accordance with section 
613A(c).". 

(2) Subparagraph (F) of section 56(g)(4) is 
amended to read as follows: 

"(F) DEPLETION.-
"(i) IN GENERAL.-The allowance for deple

tion with respect to any property placed in 
service in a taxable year beginning after De
cember 31, 1989, shall be cost depletion deter
mined under section 611. 

"(ii) EXCEPTION FOR INDEPENDENT OIL AND 
GAS PRODUCERS AND ROY ALTY OWNERS.-In the 
case of any taxable year beginning after De
cember 31, 1992, clause (i) (and subparagraph 
(C)(i)) shall not apply to any deduction for 
depletion computed in accordance with sec
tion 613A(c)." 

(b) INTANGIBLE DRILLING COSTS.-
(1) Section 57(a)(2) is amended by adding at 

the end the following new subparagraph: 
"(E) EXCEPTION FOR INDEPENDENT PRODUC

ERS.-In the case of any oil or gas well-
"(i) IN GENERAL.-ln the case of any tax

able year beginning after December 31, 1992, 
this paragraph shall not apply to any tax
payer which is not an integrated oil com
pany (as defined in section 291(b)(4)). 

"(ii) LIMITATION ON BENEFIT.-The reduc
tion in alternative minimum taxable income 
by reason of clause (i) for any taxable year 
shall not exceed 40 percent (30 percent in 
case of taxable years beginning in 1993) of 
the alternative minimum taxable income for 
such year determined without regard to 
clause (i) and the alternative tax net operat
ing loss deduction under section 56(a)(4)." 

(2) Clause (i) of section 56(g)(4)(D) is 
amended by adding at the end thereof the 
following new sentence: "In the case of a 
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taxpayer other than an integrated oil com
pany (as defined in section 29l(b)(4)), in the 
case of any oil or gas well, this clause shall 
not apply in the case of amounts paid or in
curred in taxable years beginning after De
cember 31, 1992.". 

(C) CONFORMING AMENDMENTS.-
(1) Section 56 is amended by striking sub

section (h). 
(2) Section 56(d)(l)(A) is amended to read 

as follows: 
"(A) the amount of such deduction shall 

not exceed 90 percent of alternate minimum 
taxable income determined without regard 
to such deduction, and". 

(3) Section 59(a)(2)(A)(ii) is amended by 
striking "and the alternative tax energy 
preference deduction under section 56(h)" 
and inserting "and section 57(a)(2)(E)". 

(4) Section 59A(b)(l) is amended by striking 
"or the alternative tax energy preference de
duction under section 56(h)". 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 1992. 
SEC. 20116. INCREASED BASE TAX RATE ON 

OZONE-DEPLETING CHEMICALS. 

(a) IN GENERAL.-Paragraph (1) of section 
468l(b) (relating to amount of tax) is amend
ed by adding at the end thereof the following 
new subparagraph: 

"(D) ADDITIONAL BASE TAX AMOUNT.-The 
base tax amount for purposes of subpara
graph (A) with respect to any sale or use of 
an ozone-depleting chemical for any calendar 
year (determined without regard to this sub
paragraph) shall be increased by the amount 
determined under the following tables for 
such calendar year: 

"(i) INITIALLY LISTED CHEMICALS.-
The base tax amount 

"For calendar year: is increased by: 

1992 ············································ $0.18 
1993 ············································ 0.10 
1994 ··········································· · 1.00 
.1995 and each calendar year 

thereafter .............................. 1.45. 
"(ii) NEWLY LISTED CHEMICALS.-

The base tax amount 
"For calendar year: is increased by: 

1992 ............................................ $0.48 
1993 ............................................ 1.08 
1994 ............................................ 0.65 
1995 and each calendar year 

thereafter .. ....... ... .. .. .. .. . ... . . .. .. 1.45." 
(b) CONFORMING AMENDMENTS.-
(!) RATES RETAINED FOR CHEMICALS USED IN 

RIGID FOAM INSULATION.-The table in sub
paragraph (B) of section 4682(g)(2) (relating 
to chemicals used in rigid foam insulation) is 
amended-

(A) by striking "15" and inserting "13.5'', 
and 

(B) by striking "10" and inserting "9.6". 
(2) FLOOR STOCK TAXES.-
(A) Subparagraph (C) of section 4682(h)(2) 

(relating to other tax-increase dates) is 
amended by striking "January 1of1991, 1992, 
1993, and 1994" and inserting "January 1 of 
1991 and 1992, October l, 1992, and January 1 
of 1993 and each calendar year thereafter". 

(B) Paragraph (3) of section 4682(h) (relat
ing to due date) is amended-

(i) by inserting "or October l" after "Janu
ary l", and 

(ii) by inserting "or March 31 of the 
suceeding calendar year, respectively," after 
"such year". 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall apply to taxable 
chemicals sold or used on or after October 1, 
1992. 

SEC. 20117. TREATMENT OF CERTAIN OZONE DE· 
PLETING CHEMICALS. 

(a) TREATMENT OF CERTAIN HALONS.-The 
table contained in subparagraph (A) of sec
tion 4682(g)(2) is amended to read as follows: 

The applicable 
percentage is: 

"In the case of : 

Halon-1211 ............................................ . 
Halon-1301 ...... .......... ...... .......... . 
Halon-2404 .................. .. 

For 
sales or 
use dur

ing 
1992 

4.5 
1.4 
2.3 

For 
sales or 
use dur

ing 
1993 

3.0 
0.9 
1.5". 

(b) CHEMICALS USED FOR STERILIZING MEDI
CAL DEVICES.-

(1) IN GENERAL.-Subsection (g) of section 
4682 is amended by adding at the end thereof 
the following new paragraph: 

"(4) CHEMICALS USED FOR STERILIZING MEDI-
CAL DEVICES.-

"(A) RATE OF TAX.-
"(i) IN GENERAL.-ln the case of-
"(l) any use after September 30, 1992, and 

before January 1, 1994, of any substance to 
sterilize medical devices, or 

"(II) any qualified sale during such period 
by the manufacturer, producer, or importer 
of any substance, 
the tax imposed by section 4681 shall be the 
applicable percentage (determined in accord
ance with the following table) of the amount 
of such tax which would (but for this sub
paragraph be imposed): 

··In the case of sales or The applicable percent-
use during: age is: 

1992 . .... ............................................ . 

1993 ··· ··············································· 

90.3 
60.7. 

"(ii) QUALIFIED SALE.-For purposes of 
clause (i), the term 'qualified sale' means 
any sale by the manufacturer, producer, or 
importer of any substance-

"(!) for use by the purchaser to sterilize 
medical devices, or 

"(II) for resale by the purchaser to a 2d 
purchaser for such use by the 2d purchaser. 
The preceding sentence shall apply only if 
the manufacturer, producer, and importer, 
and the 1st and 2d purchasers (if any) meet 
such registration requirements as may be 
prescribed by the Secretary. 

"(B) OVERPAYMENTS.-If any substance on 
which tax was paid under this subchapter is 
used after September 30, 1992, and before 
January l, 1994, by any person to sterilize 
medical devices, credit or refund without in
terest shall be allowed to such person in an 
amount equal to the excess of-

"(i) the tax paid under this subchapter on 
such substance, or 

"(ii) the tax (if any) which would be im
posed by section 4681 if such substance were 
used for such use by the manufacture, pro
ducer, or importer thereof on the date of its 
use by such person. 
Amounts payable under the preceding sen
tence with respect to uses during the taxable 
year shall be treated as described in section 
34(a) for such year unless claim thereof has 
been timely filed under this subparagraph." 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall apply to sales and 
uses on or after October 1, 1992. 
SEC. 20118. PERMANENT EXTENSION OF ENERGY 

INVESTMENT CREDIT FOR SOLAR. 
GEOTIIERMAL, AND OCEAN PROP· 
ERTY. 

(a) GENERAL RULE.-Paragraph (2) of sec
tion 48(a) (defining energy percentage) is 
amended-

(1) by striking "Except as provided in sub
paragraph (B), the" in subparagraph (A) and 
inserting "The", 

(2) by striking subparagraph (B), and 
(3) by redesignating subparagraph (C) as 

subparagraph (B). 
(b) OCEAN THERMAL ENERGY.-Subpara

graph (A) of section 48(a)(3) is amended by 
striking "or" at the end ofclause (i), by in
serting "or" at the end of clause (ii), and by 
adding at the end the following new clause: 

"(iii) equipment, placed in service after 
June 30, 1992, at either of 2 locations des
ignated by the Secretary after consultation 
with the Secretary of Energy, which con
verts ocean thermal energy to usable en
ergy,". 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall take effect on 
June 30, 1992. 
SEC. 20119. NUCLEAR DECOMMISSIONING FUNDS. 

(a) REPEAL OF INVESTMENT RESTRICTIONS.
Subparagraph (C) of section 468A(e)(4) (relat
ing to special rules for nuclear decommis
sioning funds) is amended by striking "de
scribed in section 501(c)(21)(B)(ii)". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to taxable 
years beginning after December 31, 1992. 
SEC. 20120. ALCOHOL FUELS. 

(a) REDUCED RATE OF TAX ON GASOLINE 
MIXED WITH ALCOHOL.-

(1) IN GENERAL.-Paragraph (1) of section 
408l(c) (relating to gasoline mixed with alco
hol at refinery, etc.) is amended to read as 
follows: 

"(l) IN GENERAL.-Under regulations pre
scribed by the Secretary, subsection (a) shall 
be applied by multiplying the otherwise ap
plicable rate by a fraction the numerator of 
which is 10 and the denominator of which 
is-

"(A) 9 in the case of 10 percent gasohol, 
"(B) 9.23 in the case of 7.7 percent gasohol, 

and 
"(C) 9.43 in the case of 5.7 percent gasohol, 

in the case of the removal or entry of any 
gasoline for use in producing gasohol at the 
time of such removal or sale. Subject to such 
terms and conditions as the Secretary may 
prescribe (including the application of sec
tion 4101), the treatment under the preceding 
sentence also shall apply to use in producing 
gasohol after the time of such removal or 
entry." 

(2) CONFORMING AMENDMENTS.-Section 
408l(c) is amended-

(A) by striking "6.1 cents a gallon" in 
paragraph (2) and inserting "an otherwise 
applicable rate", and 

(B) by striking paragraph (4) and inserting 
the following new paragraph: 

"(4) OTHERWISE APPLICABLE RATE.-For 
purposes of this subsection-

"(A) IN GENERAL.-ln the case of the High
way Trust Fund financing rate, the term 
'otherwise applicable rate' means-

"(i) 6.1 cents a gallon for 10 percent gas
ohol, 

"(ii) 7.342 cents a gallon for 7.7 percent gas
ohol, and 

"(iii) 8.422 cents a gallon for 5.7 percent 
gasohol. 
In the case of gasohol none of the alcohol in 
which consists of ethanol, clauses (i), (ii), 
and (iii) shall be applied by substituting '5.5 
cents' for '6.1 cents', '6.88 cents' for '7.342 
cents', and '8.08 cents' for '8.422 cents'. 

"(B) 10 PERCENT GASOHOL.-The term '10 
percent gasohol' means any mixture of gaso
line with alcohol if at least 10 percent of 
such mixture is alcohol. 

"(B) 7.7 PERCENT GASOHOL.-The term '7.7 
percent gasohol' means any mixture of gaso-
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line with alcohol if at least 7.7 percent, but 
not 10 percent or more, of such mixture is al
cohol. 

"(B) 5.7 PERCENT GASOHOL.-The term '5.7 
percent gasohol' means any mixture of gaso
line with alcohol if at least 5.7 percent, but 
not 7.7 percent or more, of such mixture is 
alcohol." 

(3) EFFECTIVE DATE.-The amendments 
made by this subsection shall apply to gaso
line removed (as defined in section 4082 of 
the Internal Revenue Code of 1986) or entered 
after September 30, 1992. 

(b) ALCOHOL FUELS CREDIT MAY OFFSET 
MINIMUM TAX.-

(1) IN GENERAL.-Subsection (c) of section 
38 (relating to limitation based on amount of 
tax) is amended by adding at the end the fol
lowing new paragraph: 

"(3) ALCOHOL FUELS CREDIT MAY OFFSET 
MINIMUM TAX.-

"(A) IN GENERAL.-The amount determined 
under paragraph (l)(A) shall be reduced by 
the lesser of-

"(i) the portion of the alcohol fuels credit 
determined under section 40(a) not used 
against the normal limitation, or 

"(ii) 50 percent of the taxpayer's tentative 
minimum tax for the taxable year. 

"(B) PORTION OF THE ALCOHOL FUELS CREDIT 
NOT USED AGAINST NORMAL LIMITATION.-For 
purposes of subparagraph (A), the portion of 
the alcohol fuels credit determined under 
section 40(a) not used against the normal 
limitation is the excess (if any) of-

"(i) the portion of the credit under sub
section (a) which is attributable to such al
cohol fuels credit, over 

"(ii) the limitation of paragraph (1 ) (with
out regard to this paragraph), reduced by the 
portion of the credit under subsection (a) 
which is not so attributable." 

(2) EFFECTIVE DATE.-
(A) IN GENERAL.-The amendment made by 

paragraph (1) shall apply to taxable years be
ginning after September 30, 1992. 

(B) EXCEPTION.-The amendment made by 
paragraph (1) shall not apply to-

(i) any credit which was determined in a 
taxable year, or 

(ii) any credit which is carried back to a 
taxable year, 
beginning on or before September 30, 1992. 
SEC. 20121. DETERMINATION OF INDEPENDENT 

PRODUCERS. 
(a) RETAILERS.-
(!) IN GENERAL.-Section 613A(d)(2) is 

amended-
( A) by inserting "and sales of natural gas 

by a regulated public utility" after "users", 
and 

(B) by inserting "and sales of products de
rived from natural gas by a regulated public 
utility" after "Defense". 

(2) DEFINITION.-Section 613A(d)(2) is 
amended by adding at the end thereof the 
following new sentence "For purposes of the 
first sentence, the term 'regulated public 
utility' means a utility described in section 
7701(a)(33) at least 50 percent of the gross in
come of which is derived from sources de
scribed in subparagraphs (A), (B), and (C) of 
section 7701(a)(33)." 

(b) REFINERS.-Section 613A(d)(4) (relating 
to certain refiners excluded) is amended to 
read as follows: 

"(4) CERTAIN REFINERS EXCLUDED.-If the 
taxpayer or 1 or more related persons engage 
in the refining of crude oil, subsection (c) 
shall not apply to such taxpayer during any 
taxable year if the aggregate average daily 
refinery runs of the taxpayer and such per
sons for the taxable year exceed 50,000 bar
rels." 

(C) EFFECTIVE DATE.-The amendments 
made by this section apply to taxable years 
beginning after December 31, 1992. 
SEC. 20122. TAX-EXEMPT FINANCING FOR ENVI

RONMENTAL ENHANCEMENTS OF 
HYDROELECTRIC GENERATING FA
CILITIES. 

(a) IN GENERAL.-Subsection (a) of section 
142 (relating to exempt facility bonds) is 
amended-

(1) by striking " or" at the end of paragraph 
(10), 

(2) by striking the period at the end of 
paragraph (11) and inserting", or", and 

(3) by adding at the end the following new 
paragraph: 

"(12) environmental enhancements of hy
droelectric generating facilities." 

(b) DEFINITION AND SPECIAL RULES FOR EN
VIRONMENT AL ENHANCEMENTS OF HYDRO
ELECTRIC GENERATING FACILITIES.-

(!) IN GENERAL.-Section 142 is amended by 
adding at the end the following new sub
section: 

"(j) ENVIRONMENTAL ENHANCEMENTS OF HY
DROELECTRIC GENERATING FACILITIES.-

"(l) IN GENERAL.-For purposes of sub
section (a)(12), the term 'environmental en
hancements of hydroelectric generating fa
cilities' means property-

"(A) the use of which is related to a feder
ally licensed hydroelectric generating facil
ity owned and operated by a governmental 
unit, and 

"(B) which-
"(i) protects or promotes fisheries or other 

wildlife resources, including any fish by-pass 
facility, fish hatchery, or fisheries enhance
ment facility, or 

"(ii) is a recreational facility or other im
provement required by the terms and condi
tions of any Federal licensing permit for the 
operation of such generating facility. 

"(2) USE OF PROCEEDS.-A bond issued as 
part of an issue described in subsection 
(a)(12) shall not be considered an exempt fa
cility bond unless at least 80 percent of the 
net proceeds of the issue of which it is a part 
are used to finance property described in 
paragraph (l)(B)(i)." 

(2) FINANCED PROPERTY MUST BE GOVERN
MENTALLY OWNED.-Subparagraph (A) of sec
tion 142(b)(l) (relating to certain facilities 
must be governmentally owned) is amended 
by striking "(2) or (3)" and inserting "(2), (3), 
or (12)". 

(3) EXCLUSION FROM VOLUME CAP.-Para
graph (3) of section 146(g) (relating to excep
tion for certain bonds) is amended-

(A) by striking " or (2)" and inserting ", (2), 
or (12)", and 

(B) by striking " and docks and wharves" 
and inserting ", docks and wharves, and en
vironmental enhancements of hydroelectric 
generating facilities". 

(c) EFFECTIVE DATE.-The amendments 
made by this section shall apply to bonds is
sued after the date of the enactment of this 
Act. 

Subtitle B-Other Revenue Provisions 
SEC. 20131. ELIMINATION OF DEDUCTION FOR 

CLUB MEMBERSHIP FEES. 
(a) IN GENERAL.-Section 162 (relating to 

trade or business expenses) is amended by re
designating subsection (m) as subsection (n) 
and by inserting after subsection (1) the fol
lowing new subsection: 

"(m) CLUB MEMBERSHIP DUES.-No deduc
tion shall be allowed under this chapter for 
amounts paid or incurred for membership in 
any club organized for business, pleasure, 
recreation, or other social purpose." 

(b) EFFECTIVE DATE.-The amendment 
made by this section shall apply to dues paid 
after the date of the enactment of this Act. 

SEC. 20132. MODIFICATIONS TO TAX ON INSUR· 
ANCE POLICIES ISSUED BY FOREIGN 
INSURERS. 

(a) INCREASE IN TAX ON CERTAIN REINSUR
ANCE CONTRACTS.-Paragraph (3) of section 
4371 (relating to imposition of tax) is amend
ed to read as follows: 

''(3) REINSURANCE.-
"(A) 4 cents on each dollar (or fractional 

part thereof) of the premium paid on the pol
icy of reinsurance covering any of the con
tracts taxable under paragraph (1). 

" (B) 1 cent on each dollar (or fractional 
part thereof) of the premium paid on the pol
icy of reinsurance covering any of the con
tracts taxable under paragraph (2)." 

(b) RETENTION OF EXISTING TAX RATE IN 
CERTAIN CASES; LIMITATION ON TREATY BENE
FITS.-

(1) Section 4371 is amended by adding at 
the end thereof the following new subsection: 

"(b) SPECIAL RULES.-
"(l) LOWER RATE ON CERTAIN REINSURANCE 

PREMIUMS.-Subparagraph (A) of subsection 
(a)(3) shall be applied with respect to any 
premium by substituting '1 cent' for '4 cents' 
if-

"(A) such premium is paid to a foreign in
surer or reinsurer which is a resident of a 
foreign country, 

"(B) the insurance income (including in
vestment income) relating to the policy of 
reinsurance is subject to tax by a foreign 
country or countries at an effective rate that 
is substantial in relation to the tax imposed 
by chapter l, and 

"(C) the risk with respect to which such 
premium is paid is not reinsured (directly or 
through a series of transactions) by a resi
dent of another foreign country who does not 
meet the requirements of subparagraph (B). 

"(2) APPLICATION OF RELIEF.-In applying 
paragraph (1) or any treaty, no person shall 
be relieved of the requirement to remit any 
tax imposed by this chapter on any premium 
unless the parties to the transaction satisfy 
such requirements as the Secretary may pre
scribe to ensure collection of tax due on any 
reinsurance of the risk with respect to which 
such premium was paid. 

"(3) SECRETARIAL AUTHORITY.-
"(A) ENFORCEMENT PROCEDURES.-The Sec

retary may prescribe regulations setting 
forth such procedures as the Secretary may 
deem appropriate to ensure compliance with 
the requirements of paragraph (1). 

"(B) WAIVER.-The Secretary may by regu
lations waive the requirements of paragraph 
(l)(C) in such circumstances and subject to 
such conditions as he may deem appro
priate." 

(2) Section 4371 is amended by striking 
"There is hereby" and inserting the follow
ing: 

"(a) GENERAL RULE.-There is hereby". 
(C) EFFECTIVE DATE.-The amendments 

made by this section shall apply to pre
miums paid after the date of the enactment 
of this Act but only to the extent allocable 
to reinsurance for periods after December 31, 
1992. 
SEC. 20133. TRANS-ALASKA PIPELINE LIABILITY 

FUND INCOME TAX OFFSET. 
Subsection (d) of section 4612 of title 26, 

United States Code, is amended by inserting 
the following new sentence before the last 
sentence of such subsection (d): "If a tax
payer who has paid into such Trans-Alaska 
Pipeline Liability Fund cannot use such 
credit on account of the operation of any 
provision of section 46ll(f), then such credit 
may be taken to offset taxes otherwise due 
under section 11, in each year to the extent 
which would have been permissible had the 
Oil Spill Liability Trust Fund financing rate 
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imposed by section 4611 not lapsed pursuant 
to section 4611(f)(2) or expired pursuant to 
section 4611(f)(l): Provided, That no such 
credit taken under this sentence may be car
ried back to previous tax years. 

Subtitle C-Health Care of Coal Miners 
SEC. 20141. SHORT TITLE. 

This subtitle may be cited as the "Coal In
dustry Retiree Health Benefit Act of 1992". 
SEC. 20142. FINDINGS AND DECLARATION OF 

POLICY. 
(a) FINDINGS.-The Congress finds that-
(1) the production, transportation, and use 

of coal substantially affects interstate and 
foreign commerce and the national public in
terest; and 

(2) in order to secure the stability of inter
state commerce, it is necessary to modify 
the current private health care benefit plan 
structure for retirees in the coal industry to 
identify persons most responsible for plan li
abilities in order to stabilize plan funding 
and allow for the provision of heal th care 
benefits to such retirees. 

(b) STATEMENT OF POLICY.-lt is the policy 
of this subtitle-

0) to remedy problems with the provision 
and funding of health care benefits with re
spect to the beneficiaries of multiemployer 
benefit plans that provide health care bene
fits to retirees in the coal industry; 

(2) to allow for sufficient operating assets 
for such plans; and 

(3) to provide for the continuation of a pri
vately financed self-sufficient program for 
the delivery of health care benefits to the 
beneficiaries of such plans. 
SEC. 20143. COAL INDUSTRY HEALTH BENEFITS 

PROGRAM. 
(a) IN GENERAL.-The Internal Revenue 

Code of 1986 is amended by adding at the end 
the following new subtitle: 

"Subtitle J-Coal Industry Health Benefits 
"CHAPTER 99. COAL INDUSTRY HEALTH BENE

FITS. 
"CHAPTER 99--COAL INDUSTRY HEALTH 

BENEFITS 
"SUBCHAPTER A-Definitions of general ap

plicability. 
"SUBCHAPTER B-Combined benefit fund. 
"SUBCHAPTER C-Health benefits of certain 

miners. 
"SUBCHAPTER D-Other provisions. 

"Subchapter A-Definitions of General 
Applicability 

"Sec. 9701. Definitions of general applicabil
ity. 

"SEC. 9701. DEFINmONS OF GENERAL APPLICA· 
BILITY. 

"(a) PLANS AND FUNDS.-For purposes of 
this chapter-

"(1) UMWA BENEFIT PLAN.-
"(A) IN GENERAL.-The term 'UMW A Bene

fit Plan' means a plan-
"(i) which is described in section 404(c), or 

a continuation thereof; and 
"(ii) which provides health benefits to re

tirees and beneficiaries of the industry which 
maintained the 1950 UMW A Pension Plan. 

"(B) 1950 UMWA BENEFIT PLAN.-The term 
'1950 UMWA Benefit Plan' means a UMWA 
Benefit Plan, participation in which is sub
stantially limited to individuals who retired 
before 1976. 

"(C) 1974 UMWA BENEFIT PLAN.-The term 
'1974 UMWA Benefit Plan' means a UMWA 
Benefit Plan, participation in which is sub
stantially limited to individuals who retired 
on or after January 1, 1976. 

"(2) 1950 UMWA PENSION PLAN.-The term 
'1950 UMW A Pension Plan' means a pension 

plan described in section 404(c) (or a continu
ation thereof), participation in which is sub
stantially limited to individuals who retired 
before 1976. 

"(3) 1974 UMWA PENSION PLAN.-The term 
'1974 UMWA Pension Plan' means a pension 
plan described in section 404(c) (or a continu
ation thereof), participation in which is sub
stantially limited to individuals who retired 
in 1976 and thereafter. 

"(4) 1992 UMWA BENEFIT PLAN.-The term 
'1992 UMWA Benefit Plan' means the plan re
ferred to in section 9713A. 

"(5) COMBINED FUND.-The term 'Combined 
Fund' means the United Mine Workers of 
America Combined Benefit Fund established 
under section 9702. 

"(b) AGREEMENTS.-For purposes of this 
section-

"(1) COAL WAGE AGREEMENT.-The term 
'coal wage agreement' means-

"(A) the National Bituminous Coal Wage 
Agreement, or 

"(B) any other agreement entered into be
tween an employer in the coal industry and 
the United Mine Workers of America that re
quired or requires one or both of the follow
ing: 

"(i) the provision of health benefits to re
tirees of such employer, eligibility for which 
is based on years of service credited under a 
plan established by the settlors and de
scribed in section 404(c) or a continuation of 
such plan; or 

"(ii) contributions to the 1950 UMWA Bene
fit Plan or the 1974 UMWA Benefit Plan, or 
any predecessor thereof. 

"(2) SETTLORS.-The term 'settlors' means 
the United Mine Workers of America and the 
Bituminous Coal Operators' Association, Inc. 
(referred to in this chapter as the 'BCOA'). 

"(3) NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT.-The term 'National Bitu
minous Coal Wage Agreement' means a col
lective bargaining agreement negotiated by 
the BCOA and the United Mine Workers of 
America. 

"(c) TERMS RELATING TO OPERATORS.-For 
purposes of this section-

"(1) SIGNATORY OPERATOR.-The term 'sig
natory operator' means a person which is or 
was a signatory to a coal wage agreement. 

"(2) RELATED PERSONS.-
"(A) IN GENERAL.-A person shall be con

sidered to be a related person to a signatory 
operator if that person is-

"(i) a member of the controlled group of 
corporations (within the meaning of section 
52(a)) which includes such signatory opera
tor; 

"(ii) a trade or business which is under 
common control (as determined under sec
tion 52(b)) with such signatory operator; or 

"(iii) any other person who is identified as 
having a partnership interest or joint ven
ture with a signatory operator in a business 
within the coal industry, but only if such 
business employed eligible beneficiaries, ex
cept that this clause shall not apply to a per
son whose only interest is as a limited part
ner. 
A related person shall also include a succes
sor in interest of any person described in 
clause (i), (ii), or (iii). 

"(B) TIME FOR DETERMINATION.-The rela
tionships described in clauses (i), (ii), and 
(iii) of subparagraph (A) shall be determined 
as of July 20, 1992, except that if, on July 20, 
1992, a signatory operator is no longer in 
business, the relationships shall be deter
mined as of the time immediately before 
such operator ceased to be in business. 

"(3) 1988 AGREEMENT OPERATOR.-The term 
'1988 agreement operator' means--

"(A) a signatory operator which was a sig
natory to the 1988 National Bituminous Coal 
Wage Agreement, 

"(B) an employer in the coal industry 
which was a signatory to an agreement con
taining pension and health care contribution 
and benefit provisions which are the same as 
those contained in the 1988 National Bitu
minous Coal Wage Agreement., or 

"(C) an employer from which contributions 
were actually received after 1987 and before 
July 20, 1992, by the 1950 UMWA Benefit Plan 
or the 1974 UMWA Benefit Plan in connec
tion with employment in the coal industry 
during the period covered by the 1988 Na
tional Bituminous Coal Wage Agreement. 

"(4) LAST SIGNATORY OPERATOR.-The term 
'last signatory operator' means, with respect 
to a coal industry retiree, a signatory opera
tor which was the most recent coal industry 
employer of such retiree. 

"(5) ASSIGNED OPERATOR.-The term 'as
signed operator' means, with respect to an 
eligible beneficiary defined in section 9703(f), 
the signatory operator to which liability 
under subchapter B with respect to the bene
ficiary is assigned under section 9706. 

"(6) OPERATORS OF DEPENDENT BENE
FICIARIES.-For purposes of this chapter, the 
signatory operator, last signatory operator, 
or assigned operator of any eligible bene
ficiary under this chapter who is a coal in
dustry retiree shall be considered to be the 
signatory operator, last signatory operator, 
or assigned operator with respect to any 
other individual who is an eligible bene
ficiary under this chapter by reason of a re
lationship to the retiree. 

"(7) BUSINESS.-For purposes of this chap
ter, a person shall be considered to be in 
business if such person conducts or derives 
revenue from any business activity, whether 
or not in the coal industry. 

"(d) ENACTMENT DATE.-For purposes of 
this chapter, the term 'enactment date' 
means the date of the enactment of this 
chapter. 

"Subchapter B-Combined Benefit Fund 
"Part I-ESTABLISHMENT AND BENEFITS 
"Part II-FINANCING 
"Part ill-ENFORCEMENT 
"Part IV-OTHER PROVISIONS 
"PART I-ESTABLISHMENT AND BENEFITS 
"Sec. 9702. Establishment of the United 

Mine Workers of America Com
bined Benefit Fund. 

"Sec. 9703. Plan benefits. 
"SEC. 9702. ESTABLISHMENT OF THE UNITED 

MINE WORKERS OF AMERICA COM· 
BINED BENEFIT FUND. 

"(a) ESTABLISHMENT.-
"(!) IN GENERAL.-As soon as practicable 

(but not later than 60 days) after the enact
ment date, the persons described in sub
section (b) shall designate the individuals to 
serve as trustees. Such trustees shall create 
a new private plan to be known as the United 
Mine Workers of America Combined Benefit 
Fund. 

"(2) MERGER OF RETIREE BENEFIT PLANS.
As of February 1, 1993, the settlors of the 1950 
UMWA Benefit Plan and the 1974 UMWA 
Benefit Plan shall cause such plans to be 
merged into the Combined Fund, and such 
merger shall not be treated as an employer 
withdrawal for purposes of any 1988 coal 
wage agreement. 

"(3) TREATMENT OF PLAN.-The Combined 
Fund shall be-

"( A) a plan described in section 302(c)(5) of 
the Labor Management Relations Act, 1947 
(29 U.S.C. 186(c)(5)), 



28720 CONGRESSIONAL RECORD-SENATE September 29, 1992 
"(B) an employee welfare benefit plan 

within the meaning of section 3(1) of the Em
ployee Retirement Income Security Act of 
1974 (29 U.S.C. 1002(1)), and 

"(C) a multiemployer plan within the 
meaning of section 3(37) of such Act (29 
u.s.c. 1002(37)). 

"(4) TAX TREATMENT.-For purposes of this 
title, the Combined Fund and any related 
trust shall be treated as an organization ex
empt from tax under section 501(a). 

"(b) BOARD OF TRUSTEES.-
"(l) IN GENERAL.-For purposes of sub

section (a), the board of trustees for the 
Combined Fund shall be appointed as fol
lows: 

"(A) one individual who represents employ
ers in the coal mining industry shall be des
ignated by the BCOA; 

"(B) one individual shall be designated by 
the three employers, other than 1988 agree
ment operators, who have been assigned the 
greatest number of eligible beneficiaries 
under section 9706; 

"(C) two individuals designated by the 
United Mine Workers of America; and 

"(D) three persons selected by the persons 
appointed under subparagraphs (A), (B), and 
(C). 

"(2) SUCCESSOR TRUSTEES.-Any successor 
trustee shall be appointed in the same man
ner as the trustee being succeeded. The plan 
establishing the Combined Fund shall pro
vide for the removal of trustees. 

"(3) SPECIAL RULES.-
"(A) BCOA.-If the BCOA ceases to exist, 

any trustee or successor under paragraph 
(l)(A) shall be designated by the 3 employers 
who were members of the BCOA on the en
actment date and who have been assigned 
the greatest number of eligible beneficiaries 
under section 9706. 

"(B) FORMER SIGNATORIES.-The initial 
trustee under paragraph (l)(B) shall be des
ignated by the 3 employers, other than 1988 
agreement operators, which the records of 
the 1950 UMWA Benefit Plan and 1974 UMWA 
Benefit Plan indicate have the greatest num
ber of eligible beneficiaries as of the enact
ment date, and such trustee and any succes
sor shall serve until November 1, 1993. 

"(c) PLAN YEAR.-The first plan year of the 
Combined Fund shall begin February 1, 1993, 
and end September 30, 1993. Each succeeding 
plan year shall begin on October 1 of each 
calendar year. 
"SEC. 9703. PLAN BENEFITS. 

"(a) IN GENERAL.-Each eligible bene
ficiary of the Combined Fund shall receive

"(l) health benefits described in subsection 
(b), and · 

"(2) in the case of an eligible beneficiary 
described in subsection (f)(l), death benefits 
coverage described in subsection (c). 

"(b) HEALTH BENEFITS.-
"(l) IN GENERAL.-The trustees of the Com

bined Fund shall provide health care benefits 
to each eligible beneficiary by enrolling the 
beneficiary in a health care services plan 
which undertakes to provide such benefits on 
a prepaid risk basis. The trustees shall uti
lize all available plan resources to ensure 
that, consistent with paragraph (2), coverage 
under the managed care system shall to the 
maximum extent feasible be substantially 
the same as (and subject to the same limita
tHms of) coverage provided under the 1950 
UMWA Benefit Plan and the 1974 UMWA 
Benefit Plan as of January 1, 1992. 

"(2) PLAN PAYMENT RATES.-
"(A) IN GENERAL.-The trustees of the 

Combined Fund shall negotiate payment 
rates with the health care services plans de
scribed in paragraph (1) for each plan year 
which are in amounts which-

"(i) vary as necessary to ensure that bene
ficiaries in different geographic areas have 
access to a uniform level of health benefits; 
and 

"(ii) result in aggregate payments for such 
plan year from the Combined Fund which do 
not exceed the total premium payments re
quired to be paid to the Combined Fund 
under section 9704(a) for the plan year, ad
justed as provided in subparagraphs (B) and 
(C). 

"(B) REDUCTIONS.-The amount determined 
under subparagraph (A)(ii) for any plan year 
shall be reduced-

"(i) by the aggregate death benefit pre
miums determined under section 9704(c) for 
the plan year, and 

"(ii) by the amount reserved for plan ad
ministration under subsection (d). 

"(C) INCREASES.-The amount determined 
under subparagraph (A)(ii) shall be in
creased-

"(i) by any reduction in the total premium 
payments required to be paid under section 
9704(a) by reason of transfers described in 
section 9705, 

"(ii) by any carryover to the plan year 
from any preceding plan year which-

"(!) is derived from amounts described in 
section 9704(e)(3)(B)(i), and 

"(II) the trustees elect to use to pay bene
fits for the current plan year, and 

"(iii) any interest earned by the Combined 
Fund which the trustees elect to use to pay 
benefits for the current plan year. 

"(3) QUALIFIED PROVIDERS.-The trustees of 
the Combined Fund shall not enter into an 
agreement under paragraph (1) with any pro
vider of services which is of a type which is 
required to be certified by the Secretary of 
Health and Human Services when providing 
services under title XVIII of the Social Secu
rity Act unless the provider is so certified. 

"(4) EFFECTIVE DATE.-Benefits shall be 
provided under paragraph (1) on and after 
February 1, 1993. 

"(C) DEATH BENEFITS COVERAGE.-
"(l) IN GENERAL.-The trustees of the Com

bined Fund shall provide death benefits cov
erage to each eligible beneficiary described 
in subsection (f)(l) which is identical to the 
benefits provided under the 1950 UMWA Pen
sion Plan or 1974 UMWA Pension Plan, 
whichever is applicable, on July 20, 1992. 
Such coverage shall be provided on and after 
February 1, 1993. 

"(2) TERMINATION OF COVERAGE.-The 1950 
UMWA Pension Plan and the 1974 UMW A 
Pension Plan shall each be amended to pro
vide that death benefits coverage shall not 
be provided to eligible beneficiaries on and 
after February 1, 1993. This paragraph shall 
not prohibit such plans from subsequently 
providing death benefits not described in 
paragraph (1). 

"(d) RESERVES FOR ADMINISTRATION.-The 
trustees of the Combined Fund may reserve 
for each plan year, for use in payment of the 
administrative costs of the Combined Fund, 
an amount not to exceed 5 percent of the pre
miums to be paid to the Combined Fund 
under section 9704(a) during the plan year. 

"(e) LIMITATION ON ENROLLMENT.-The 
Combined Fund shall not enroll any individ
ual who is not receiving benefits under the 
1950 UMWA Benefit Plan or the 1974 UMWA 
Benefit Plan as of July 20, 1992. 

"(f) ELIGIBLE BENEFICIARY.-For purposes 
of this subchapter, the term 'eligible bene
ficiary' means an individual who-

"(l) is a coal industry retiree who, on July 
20, 1992, was eligible to receive, and receiv
ing, benefits from the 1950 UMWA Benefit 
Plan or the 1974 UMWA Benefit Plan, or 

"(2) on such date was eligible to receive, 
and receiving, benefits in either such plan by 
reason of a relationship to such retiree. 

"PART II-FINANCING 
"Sec. 9704. Liability of assigned operators. 
"Sec. 9705. Transfers. 
"Sec. 9706. Assignment of eligible bene

ficiaries. 
"SEC. 9704. LIABIU'IY OF ASSIGNED OPERATORS. 

"(a) ANNUAL PREMIUMS.-Each assigned op
erator shall pay to the Combined Fund for 
each plan year beginning on or after Feb
ruary 1, 1993, an annual premium equal to 
the sum of the following three premiums-

"(1) the health benefit premium deter
mined under subsection (b) for such plan 
year, plus 

"(2) the death benefit premium determined 
under subsection (c) for such plan year, plus 

"(3) the unassigned beneficiaries premium 
determined under subsection (d) for such 
plan year. 
Any related person with respect to an as
signed operator shall be jointly and severally 
liable for any premium required to be paid 
by such operator. 

"(b) HEALTH BENEFIT PREMIUM.-For pur
poses of this chapter-

" (1) IN GENERAL.-The health benefit pre
mium for any plan year for any assigned op
erator shall be an amount equal to the prod
uct of the per beneficiary premium for the 
plan year multiplied by the number of eligi
ble beneficiaries assigned to such operator 
under section 9706. 

"(2) PER BENEFICIARY PREMIUM.-The Sec
retary of Health and Human Services shall 
calculate a per beneficiary premium for each 
plan year beginning on or after February l, 
1993, which is equal to the sum of-

"(A) the amount determined by dividing
"(i) the aggregate amount of payments 

from the 1950 UMWA Benefit Plan and the 
1974 UMWA Benefit Plan for health benefits 
(less reimbursements but including adminis
trative costs) for the plan year beginning 
July 1, 1991, for all individuals covered under 
such plans for such plan year, by 

"(ii) the number of such individuals, plus 
"(B) the amount determined under sub

paragraph (A) multiplied by the percentage 
(if any) by which the medical component of 
the Consumer Price Index for the calendar 
year in which the plan year begins exceeds 
such component for 1992. 

"(3) ADJUSTMENTS FOR MEDICARE REDUC
TIONS.-If, by reason of a reduction in bene
fits under title XVIII of the Social Security 
Act, the level of health benefits under the 
Combined Fund would be reduced, the trust
ees of the Combined Fund shall increase the 
per beneficiary premium for the plan year in 
which the reduction occurs and each subse
quent plan year by the amount necessary to 
maintain the level of health benefits which 
would have been provided without such re
duction. 

"(c) DEATH BENEFIT PREMIUM.-The death 
benefit premium for any plan year for any 
assigned operator shall be equal to the appli
cable percentage of the amount, actuarially 
determined, which the Combined Fund will 
be required to pay during the plan year for 
death benefits coverage described in section 
9703(c). 

"(d) UNASSIGNED BENEFICIARIES PREMIUM.
The unassigned beneficiaries premium for 
any plan year for any assigned operator shall 
be equal to the applicable percentage of the 
product of the per beneficiary premium for 
the plan year multiplied by the number of el
igible beneficiaries who are not assigned 
under section 9706 to any person for such 
plan year. 



September 29, 1992 CONGRESSIONAL RECORD-SENATE 28721 
"(e) PREMIUM ACCOUNTS; ADJUSTMENTS.
"(!) ACCOUNTS.-The trustees of the Com

bined Fund shall establish and maintain 3 
separate accounts for each of the premiums 
described in subsections (b), (c), and (d). 
Such accounts shall be credited with the pre
miums received and debited with expendi
tures allocable to such premiums. 

"(2) ALLOCATIONS.-
"(A) ADMINISTRATIVE EXPENSES.-Adminis

trative costs for any plan year shall be allo
cated to premium accounts under paragraph 
(1) on the basis of expenditures (other than 
administrative costs) from such accounts 
during the preceding plan year. 

"(B) INTEREST.-lnterest shall be allocated 
to the account established for health benefit 
premiums. 

"(3) SHORTFALLS AND SURPLUSES.-
"(A) IN GENERAL.-Except as provided in 

subparagraph (B), if, for any plan year, there 
is a shortfall or surplus in any pre mi um ac
count, the premium for the following plan 
year for each assigned operator shall be pro
portionately reduced or increased, whichever 
is applicable, by the amount of such shortfall 
or surplus. 

"(B) EXCEPTION.-Subparagraph (A) shall 
not apply to any surplus in the health bene
fit premium account or the unassigned bene
ficiaries premium account which is attrib
utable to-

"(i) the excess of the premiums credited to 
such account for a plan year over the bene
fits (and administrative costs) debited to 
such account for the plan year, but such ex
cess shall only be available for purposes of 
the carryover described in section 
9703(b)(2)(C)(ii) (relating to carryovers of pre
miums not used to provide benefits), or 

"(ii) interest credited under paragraph 
(2)(B) for the plan year or any preceding plan 
year. 

"(C) NO AUTHORITY FOR INCREASED PAY
MENTS.-Nothing in this paragraph shall be 
construed to allow expenditures for health 
care benefits for any plan year in excess of 
the limit under section 9703(b)(2). 

"(f) APPLICABLE PERCENTAGE.-For pur
poses of this section-

"(l) IN GENERAL.-The term 'applicable per
centage' means, with respect to any assigned 
operator, the percentage determined by di
viding the number of eligible beneficiaries 
assigned under section 9706 to such operator 
by the total number of eligible beneficiaries 
assigned under section 9706 to all such opera
tors (determined on the basis of assignments 
as of October 1, 1993). 

"(2) ANNUAL ADJUSTMENTS.-ln the case of 
any plan year beginning on or after October 
l, 1994, the applicable percentage for any as
signed operator shall be redetermined under 
paragraph (1) by making the following 
changes to the assignments as of October l, 
1993: 

"(A) Such assignments shall be modified to 
reflect any changes during the period begin
ning October 1, 1993, and ending on the last 
day of the preceding plan year pursuant to 
the appeals process under section 9706(f). 

"(B) The total number of assigned eligible 
beneficiaries shall be reduced by the eligible 
beneficiaries of assigned operators which 
(and all related persons with respect to 
which) had ceased business (within the 
meaning of section 970l(c)(6)) during the pe
riod described in subparagraph (A). 

"(g) PAYMENT OF PREMIUMS.-
"(!) IN GENERAL.-The annual premium 

under subsection (a) for any plan year shall 
be payable in 12 equal monthly installments, 
due on the twenty-fifth day of each calendar 
month in the plan year. In the case of the 

plan year beginning February 1, 1993, the an
nual premium under subsection (a) shall be 
added to such premium for the plan year be
ginning October 1, 1993. 

"(2) DEDUCTIBILITY.-Any premium re
quired by this section shall be deductible 
without regard to any limitation on deduct
ibility based on the prefunding of health ben
efits. 

"(h) INFORMATION.-The trustees of the 
Combined Fund shall, not later than 60 days 
after the enactment date, furnish to the Sec
retary of Health and Human Services infor
mation as to the benefits and covered bene
ficiaries under the fund, and such other in
formation as the Secretary may require to 
compute any premium under this section. 

"(i) TRANSITION RULES.-
"(l) 1988 AGREEMENT OPERATORS.-
"(A) lST YEAR COSTS.-During the plan year 

of the Combined Fund beginning February 1, 
1993, the 1988 agreement operators shall 
make contributions to the Combined Fund in 
amounts necessary to pay benefits and ad
ministrative costs of the Combined Fund in
curred during such year, reduced by the 
amount transferred to the Combined Fund 
under section 9705(a) on February l, 1993. 

"(B) DEFICITS FROM MERGED PLANS.-Dur
ing the period beginning February 1, 1993, 
and ending September 30, 1994, the 1988 
agreement operators shall make contribu
tions to the Combined Fund as are necessary 
to pay off the expenses accrued (and remain
ing unpaid) by the 1950 UMWA Benefit Plan 
and the 1974 UMWA Benefit Plan as of Feb
ruary 1, 1993, reduced by the assets of such 
plans as of such date. 

"(C) FAILURE.-If any 1988 agreement oper
ator fails to meet any obligation under this 
paragraph, any contributions of such opera
tor to the Combined Fund or any other plan 
described in section 404(c) shall not be de
ductible under this title until such time as 
the failure is corrected. 

"(D) PREMIUM REDUCTIONS.-
" (i) lST YEAR PAYMENTS.-ln the case of a 

1988 agreement operator making contribu
tions under subparagraph (A), the premium 
of such operator under subsection (a) shall be 
reduced by the amount paid under subpara
graph (A) by such operator for the plan year 
beginning February 1, 1993. 

"(ii) DEFICIT PAYMENTS.-ln the case a 1988 
agreement operator making contributions 
under subparagraph (B), the premium of such 
operator under subsection (a) shall be re
duced by the amounts which are paid to the 
Combined Fund by reason of claims arising 
in connection with the 1950 UMW A Benefit 
Plan and the 1974 UMWA Benefit Plan as of 
February 1, 1993, including claims based on 
the 'evergreen clause' found in the language 
of the 1950 UMWA Benefit Plan and the 1974 
UMWA Benefit Plan, and which are allocated 
to such operator under subparagraph (E). 

"(iii) LIMITATION.-Clause (ii) shall not 
apply to the extent the amounts paid exceed 
the contributions. 

"(iv) PLAN YEARS.-Premiums under sub
section (a) shall be reduced for the first plan 
year for which amounts described in clause 
(i) or (ii) are available and for any succeed
ing plan year until such amounts are ex
hausted. 

"(E) ALLOCATIONS OF CONTRIBUTIONS AND 
REFUNDS.-Contributions under subpara
graphs (A) and (B), and premium reductions 
under subparagraph (D)(ii), shall be made 
ratably on the basis of aggregate contribu
tions made by such operators under the ap
plicable 1988 coal wage agreements as of Jan
uary 31, 1993. 

"(2) lST PLAN YEAR.-ln the case of the plan 
year of the Combined Fund beginning Feb
ruary 1, 1993---

"(A) the premiums under subsections (a)(l) 
and (a)(3) shall be 67 percent of such pre
miums without regard to this paragraph, and 

"(B) the premiums under subsection (a) 
shall be paid as provided in subsection (g). 

"(3) STARTUP COSTS.-The 1950 UMWA Ben
efit Plan and the 1974 UMWA Benefit Plan 
shall pay the costs of the Combined Fund in
curred before February l, 1993. For purposes 
of this section, such costs shall be treated as 
administrative expenses incurred for the 
plan year beginning February 1, 1993. 
"SEC. 9705. TRANSFERS. 

"(a) TRANSFER OF ASSETS FROM 1950 UMWA 
PENSION PLAN.-

"(l) IN GENERAL.-From the funds reserved 
under paragraph (2), the board of trustees of 
the 1950 UMW A Pension Plan shall transfer 
to the Combined Fund-

"(A) $70,000,000 on February 1, 1993, 
"(B) $70,000,000 on October 1, 1993, and 
"(C) $70,000,000 on October 1, 1994. 
"(2) RESERVATION.-lmmediately upon the 

enactment date, the board of trustees of the 
1950 UMWA Pension Plan shall segregate 
$210,000,000 from the general assets of the 
plan. Such funds shall be held in the plan 
until disbursed pursuant to paragraph (1). 
Any interest on such funds shall be deposited 
into the general assets of the 1950 UMWA 
Pension Plan. 

"(3) USE OF FUNDS.-Amounts transferred 
to the Combined Fund under paragraph (1) 
shall-

"(A) in the case of the transfer on Feb
ruary 1, 1993, be used to proportionately re
duce the premium of each assigned operator 
under section 9704(a) for the plan year of the 
Fund beginning February 1, 1993, and 

"(B) in the case of any other such transfer, 
be used to proportionately reduce the unas
signed beneficiary premium under section 
9704(a)(3) and the death benefit premium 
under section 9704(a)(2) of each assigned op
erator for the plan year in which transferred 
and for any subsequent plan year in which 
such funds remain available 
Such funds may not be used to pay any 
amounts required to be paid by the 1988 
agreement operators under section 
9704(i){l)(B). 

"(4) TAX TREATMENT; VALIDITY OF TRANS
FER.-

"(A) No DEDUCTION.-No deduction shall be 
allowed under this title with respect to any 
transfer pursuant to paragraph (1), but such 
transfer shall not adversely affect the de
ductibility (under applicable provisions of 
this title) of contributions previously made 
by employers, or amounts hereafter contrib
uted by employers, to the 1950 UMWA Pen
sion Plan, the 1950 UMWA Benefit Plan, the 
1974 UMWA Pension Plan, the 1974 UMWA 
Benefit Plan, the 1992 UMWA Benefit Plan, 
or the Combined Fund. 

"(B) OTHER TAX PROVISIONS.-Any transfer 
pursuant to paragraph (1}-

"(i) shall not be treated as an employer re
version from a qualified plan for purposes of 
section 4980, and 

"(ii) shall not be includible in the gross in
come of any employer maintaining the 1950 
UMWA Pension Plan. 

"(5) TREATMENT OF TRANSFER.-Any trans
fer pursuant to paragraph (1) shall not be 
deemed to violate, or to be prohibited by, 
any provision of law, .or to cause the settlors, 
joint board of trustees, employers or any re
lated person to incur or be subject to liabil
ity, taxes, fines, or penalties of any kind 
whatsoever. 
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"(b) TRANSFERS FROM ABANDONED MINE 

RECLAMATION FUND.-
"(1) IN GENERAL.-The Combined Fund 

shall include any amount transferred to the 
Fund under section 402(h) of the Surface 
Mining Control and Reclamation Act of 1977 
(30 u.s.c. 1232(h)). 

"(2) USE OF FUNDS.-Any amount trans
ferred under paragraph (1) for any fiscal year 
shall be used to proportionately reduce the 
unassigned beneficiary premium under sec
tion 9704(a)(3) of each assigned operator for 
the plan year in which transferred. 
"SEC. 9706. ASSIGNMENT OF ELIGIBLE BENE

FICIARIES. 
"(a) IN GENERAL.-For purposes of this 

chapter, the Secretary of Health and Human 
Services shall, before October l , 1993, assign 
each coal industry retiree who is an eligible 
beneficiary to a signatory operator which (or 
any related person with respect to which) re
mains in business in the following order: 

"(l) First, to the signatory operator 
which-

"(A) was a signatory to the 1978 coal wage 
agreement or any subsequent coal wage 
agreement, and 

"(B) was the most recent signatory opera
tor to employ the coal industry retiree in 
the coal industry for at least 2 years. 

"(2) Second, if the retiree is not assigned 
under paragraph (1), to the signatory opera
tor which-

"(A) was a signatory to the 1978 coal wage 
agreement or any subsequent coal wage 
agreement, and 

"(B) was the most recent signatory opera
tor to employ the coal industry retiree in 
the coal industry. 

"(3) Third, if the retiree is not assigned 
under paragraph (1) or (2), to the signatory 
operator which employed the coal industry 
retiree in the coal industry for a longer pe
riod of time than any other signatory opera
tor prior to the effective date of the 1978 coal 
wage agreement. 

"(b) RULES RELATING TO EMPLOYMENT AND 
REASSIGNMENT UPON PURCHASE.-For pur
poses of subsection (a)-

"(1) AGGREGATION RULES.-
"(A) RELATED PERSON.-Any employment 

of a coal industry retiree in the coal indus
try by a signatory operator shall be treated 
as employment by any related persons to 
such operator. 

"(B) CERTAIN EMPLOYMENT DISREGARDED.
Employment with-

"(i) a person which is (and all related per
sons with respect to which are) no longer in 
business, or 

"(ii) a person during a period during which 
such person was not a signatory to a coal 
wage agreement, 
shall not be taken into account. 

"(2) REASSIGNMENT UPON PURCHASE.-If a 
person becomes a successor of an assigned 
operator after the enactment date, the as
signed operator may transfer the assignment 
of an eligible beneficiary under subsection 
(a) to such successor, and such successor 
shall be treated as the assigned operator 
with respect to such eligible beneficiary for 
purposes of this chapter. Notwithstanding 
the preceding sentence, the assigned opera
tor transferring such assignment (and any 
related person) shall remain the guarantor of 
the benefits provided to the eligible bene
ficiary under this chapter. An assigned oper
ator shall notify the trustees of the Com
bined Fund of any transfer described in this 
paragraph. 

"(C) IDENTIFICATION OF ELIGIBLE BENE
FICIARIES.-The 1950 UMWA Benefit Plan and 
the 1974 UMWA Benefit Plan shall, by the 

later of October l, 1992, or the twentieth day 
after the enactment date, provide to the Sec
retary of Heal th and Human Services a list 
of the names and social security account 
numbers of each eligible beneficiary, includ
ing each deceased eligible beneficiary if any 
other individual is an eligible beneficiary by 
reason of a relationship to such deceased eli
gible beneficiary. In addition, the plans shall 
provide, where ascertainable from plan 
records, the names of all persons described in 
subsection (a) with respect to any eligible 
beneficiary or deceased eligible beneficiary. 

"(d) COOPERATION BY OTHER AGENCIES AND 
PERSONS.-

"(!) COOPERATION.-The head of any depart
ment, agency, or instrumentality of the 
United States shall cooperate fully and 
promptly with the Secretary of Health and 
Human Services in providing information 
which will enable the Secretary to carry out 
his responsibilities under this section. 

"(2) PROVIDING OF INFORMATION.-
"(A) IN GENERAL.-Notwithstanding any 

other provision of law, including section 
6103, the head of any other agency, depart
ment, or instrumentality shall, upon receiv
ing a written request from the Secretary of 
Health and Human Services in connection 
with this section, cause a search to be made 
of the files and records maintained by such 
agency, department, or instrumentality with 
a view to determining whether the informa
tion requested is contained in such files · or 
records. The Secretary shall be advised 
whether the search disclosed the information 
requested, and, if so, such information shall 
be promptly transmitted to the Secretary, 
except that if the disclosure of any requested 
information would contravene national pol
icy or security interests of the United 
States, or the confidentiality of census data, 
the information shall not be transmitted and 
the Secretary shall be so advised. 

"(B) LIMITATION.__:_Any information pro
vided under subparagraph (A) shall be lim
ited to information necessary for the Sec
retary to carry out his duties under this sec
tion. 

"(3) TRUSTEES.-The trustees of the Com
bined Fund, the 1950 UMW A Benefit Plan, 
the 1974 UMWA Benefit Plan, the 1950 UMWA 
Pension Plan, and the 1974 UMWA Pension 
Plan shall fully and promptly cooperate with 
the Secretary in furnishing, or assisting the 
Secretary to obtain, any information the 
Secretary needs to carry out the Secretary's 
responsibilities under this section. 

"(e) NOTICE BY SECRETARY.-
"(!) NOTICE TO FUND.-The Secretary of 

Health and Human Services shall advise the 
trustees of the Combined Fund of the name 
of each person identified under this section 
as an assigned operator, and the names and 
social security account numbers of eligible 
beneficiaries with respect to whom he is 
identified. 

"(2) OTHER NOTICE.-The Secretary of 
Health and Human Services shall notify each 
assigned operator of the names and social se
curity account numbers of eligible bene
ficiaries who have been assigned to such per
son under this section and a brief summary 
of the facts related to the basis for such as
signments. 

"(f) RECONSIDERATION BY SECRETARY.-
"(!) IN GENERAL.-Any assigned operator 

receiving a notice under subsection (e)(2) 
with respect to an eligible beneficiary may, 
within 30 days of receipt of such notice, re
quest from the Secretary of Health and 
Human Services detailed information as to 
the work history of the beneficiary and the 
basis of the assignment. 

"(2) REVIEW.-An assigned operator may, 
within 30 days of receipt of the information 
under paragraph (1), request review of the as
signment. The Secretary of Health and 
Human Services shall conduct such review if 
the Secretary finds the operator provided 
evidence with the request constituting a 
prim a facie case of error. 

"(3) RESULTS OF REVIEW.-
"(A) ERROR.-If the Secretary of Health 

and Human Services determines under a re
view under paragraph (2) that an assignment 
was in error-

"(i) the Secretary shall notify the assigned 
operator and the trustees of the Combined 
Fund and the trustees shall reduce the pre
miums of the operator under section 9704 by 
(or if there are no such premiums, repay) all 
premiums paid under section 9704 with re
spect to the eligible beneficiary, and 

"(ii) the Secretary shall review the bene
ficiary's record for reassignment under sub
section (a). 

"(B) NO ERROR.-If the Secretary of Health 
and Human Services determines under a re
view conducted under paragraph (2) that no 
error occurred, the Secretary shall notify 
the assigned operator. 

"(4) DETERMINATIONS.-Any determination 
by the Secretary of Health and Human Serv
ices under paragraph (2) or (3) shall be final. 

"(5) PAYMENT PENDING REVIEW.-An as
signed operator shall pay the premiums 
under section 9704 pending review by the Sec
retary of Health and Human Services or by a 
court under this subsection. 

"(6) PRIVATE ACTIONS.-Nothing in this sec
tion shall preclude the right of any person to 
bring a separate civil action against another 
person for responsibility for assigned pre
miums, notwithstanding any prior decision 
by the Secretary. 

"(g) CONFIDENTIALITY OF INFORMATION.
Any person to which information is provided 
by the Secretary of Health and Human Serv
ices under this section shall not disclose 
such information except in any proceedings 
related to this section. Any civil or criminal 
penalty which is applicable to an unauthor
ized disclosure under section 6103 shall apply 
to any unauthorized disclosure under this 
section. 

"PART III-ENFORCEMENT 
"Sec. 9707. Failure to pay pre mi um. 
"SEC. 9707. FAILURE TO PAY PREMIUM. 

"(a) GENERAL RULE.-There is hereby im
posed a penalty on the failure of any as
signed operator to pay any premium required 
to be paid under section 9704 with respect to 
any eligible beneficiary. 

"(b) AMOUNT OF PENALTY.-The amount of 
the penalty imposed by subsection (a) on any 
failure with respect to any eligible bene
ficiary shall be $100 per day in the non
compliance period with respect to any such 
failure. 

"(c) NONCOMPLIANCE PERIOD.-For purposes 
of this section, the term 'noncompliance pe
riod' means, with respect to any failure to 
pay any premium or installment thereof, the 
period-

"(!) beginning on the due date for such pre
mium or installment, and 

"(2) ending on the date of payment of such 
premium or installment. 

"(d) LIMITATIONS ON AMOUNT OF PENALTY.
"(1) IN GENERAL.-No penalty shall be im

posed by subsection (a) on any failure during 
any period for which it is established to the 
satisfaction of the Secretary of the Treasury 
that none of the persons responsible for such 
failure knew, or exercising reasonable dili
gence, would have known, that such failure 
existed. 
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"(2) CORRECTIONS.-No penalty shall be im

posed by subsection (a) on any failure if
"(A) such failure was due to reasonable 

cause and not to willful neglect, and 
"(B) such failure is corrected during the 30-

day period beginning on the 1st date that 
any of the persons responsible for such fail
ure knew, or exercising reasonable diligence 
would have known, that such failure existed. 

"(3) WAIVER.-In the case of a failure that 
is due to reasonable cause and not to willful 
neglect, the Secretary of the Treasury may 
waive all or part of the penalty imposed by 
subsection (a) for failures to the extent that 
the Secretary determines, in his sole discre
tion, that the payment of such penalty 
would be excessive relative to the failure in
volved. 

"(e) LIABILITY FOR PENALTY.-The person 
failing to meet the requirement~ of section 
9704 shall be liable for the penalty imposed 
by subsection (a). 

"(f) TREATMENT.-For purposes of this 
title, the penalty imposed by this section 
shall be treated in the same manner as the 
tax imposed by section 4980B. 

"PART IV-OTHER PROVISIONS 
"Sec. 9708. Effect on pending claims or obli

gations. 
"SEC. 9708. EFFECT ON PENDING CLAIMS OR OB· 

LIGATIONS. 
"All liability for contributions to the Com

bined Fund that arises on and after February 
1, 1993, shall be determined exclusively under 
this chapter, including all liability for con
tributions to the 1950 UMWA Benefit Plan 
and the 1974 UMWA Benefit Plan for coal 
production on and after February 1, 1993. 
However, nothing in this chapter is intended 
to have any effect on any claims or obliga
tions arising in connection with the 1950 
UMWA Benefit Plan and the 1974 UMWA 
Benefit Plan as of February 1, 1993, including 
claims or obligations based on the 'ever
green' clause found in the language of the 
1950 UMWA Benefit Plan and the 1974 UMWA 
Benefit Plan. This chapter shall not be con
strued to affect any rights of subrogation of 
any 1988 agreement operator with respect to 
contributions due to the 1950 UMWA Benefit 
Plan or the 1974 UMWA Benefit Plan as of 
February 1, 1993. 

"Subchapter C-Health Benefits of Certain 
Miners 

"Part I-Individual employer plans 
"Part II-1992 UMWA benefit plan 
"PART I-INDIVIDUAL EMPLOYER PLANS 

"Sec. 9711. Continued obligations of individ
ual employer plans. 

"SEC. 9711. CONTINUED OBLIGATIONS OF INDI
VIDUAL EMPLOYER PLANS. 

"(a) COVERAGE OF CURRENT RECIPIENTS.
The last signatory operator of any individual 
who, as of February 1, 1993, is receiving re
tiree health benefits from an individual em
ployer plan maintained pursuant to a 1978 or 
subsequent coal wage agreement shall con
tinue to provide health benefits coverage to 
such individual and the individual's eligible 
beneficiaries which is substantially the same 
as (and subject to all the limitations of) the 
coverage provided by such plan as of January 
l, 1992. Such coverage shall continue to be 
provided for as long as the last signatory op
erator (and any related person) remains in 
business. 

"(b) COVERAGE OF ELIGIBLE RECIPIENTS.
"(!) IN GENERAL.-The last signatory opera

tor of any individual who, as of February 1, 
1993, is not receiving retiree health benefits 
under the individual employer plan main
tained by the last signatory operator pursu-

ant to a 1978 or subsequent coal wage agree
ment, but has met the age and service re
quirements for eligibility to receive benefits 
under such plan as of such date, shall, at 
such time as such individual becomes eligi
ble to receive benefits under such plan, pro
vide health benefits coverage to such indi
vidual and the individual's eligible bene
ficiaries which is described in paragraph (2). 
This paragraph shall not apply to any indi
vidual who retired from the coal industry 
after September 30, 1994, or any eligible bene
ficiary of such individual. 

"(2) COVERAGE.-Subject to the provisions 
of subsection (d), health benefits coverage is 
described in this paragraph if it is substan
tially the same as (and subject to all the lim
itations of) the coverage provided by the in
dividual employer plan as of January 1, 1992. 
Such coverage shall continue for as long as 
the last signatory operator (and any related 
person) remains in business. 

"(c) JOINT AND SEVERAL LIABILITY OF RE
LATED PERSONS.-Each related person of a 
last signatory operator to which subsection 
(a) or (b) applies shall be jointly and sever
ally liable with the last signatory operator 
for the provision of health care coverage de
scribed in subsection (a) or (b). 

"(d) MANAGED CARE AND COST CONTAIN
MENT.-The last signatory operator shall not 
be treated as failing to meet the require
ments of subsection (a) or (b) if benefits are 
provided to eligible beneficiaries under man
aged care and cost containment rules and 
procedures described in section 9712(c) or 
agreed to by the last signatory operator and 
the United Mine Workers of America. 

"(e) TREATMENT OF NONCOVERED EMPLOY
EES.-The existence, level, and duration of 
benefits provided to former employees of a 
last signatory operator (and their eligible 
beneficiaries) who are not otherwise covered 
by this chapter and who are (or were) cov
ered by a coal wage agreement shall only be 
determined by, and shall be subject to, col
lective bargaining, lawful unilateral action, 
or other applicable law. 

"(f) ELIGIBLE BENEFICIARY.-For purposes 
of this section, the term 'eligible bene
ficiary' means any individual who is eligible 
for health benefits under a plan described in 
subsection (a) or (b) by reason of the individ
ual's relationship with the retiree described 
in such subsection (or to an individual who, 
based on service and employment history at 
the time of death, would have been so de
scribed but for such death). 

"(g) RULES APPLICABLE TO THIS PART AND 
PART II.-For purposes of this part and part 
II-

" (1) SUCCESSOR.-The term 'last signatory 
operator' shall include a successor in inter
est of such operator. 

"(2) REASSIGNMENT UPON PURCHASE.-If a 
person becomes a successor of a last signa
tory operator after the enactment date, the 
last signatory operator may transfer any li
ability of such operator under this chapter 
with respect to an eligible beneficiary to 
such successor, and such successor shall be 
treated as the last signatory operator with 
respect to such eligible beneficiary for pur
poses of this chapter. Notwithstanding the 
preceding sentence, the last signatory opera
tor transferring such assignment (and any 
related person) shall remain the guarantor of 
the benefits provided to the eligible bene
ficiary under this chapter. A last signatory 
operator shall notify the trustees of the 1992 
UMWA Benefit Plan of any transfer de
scribed in this paragraph. 

"PART 11-1992 UMWA BENEFIT PLAN 
"Sec. 9712. Establishment and coverage of 

1992 UMWA Benefit Plan. 

"SEC. 9712. ESTABLISHMENT AND COVERAGE OF 
1992 UMW A BENEFIT PLAN. 

"(a) CREATION OF PLAN.-
"(l) IN GENERAL.-As soon as practicable 

after the enactment date, the settlors shall 
create a separate private plan which shall be 
known as the United Mine Workers of Amer
ica 1992 Benefit Plan. For purposes of this 
title, the 1992 UMWA Benefit Plan shall be 
treated as an organization exempt from tax
ation under section 501(a). The settlors shall 
be responsible for designing the structure, 
administration and terms of the 1992 UMWA 
Benefit Plan, and for appointment and re
moval of the members of the board of trust
ees. The board of trustees shall initially con
sist of five members and shall thereafter be 
the number set by the settlors. 

"(2) TREATMENT OF PLAN.-The 1992 UMWA 
Benefit Plan shall be-

"(A) a plan described in section 302(c)(5) of 
the Labor Management Relations Act, 1947 
(29 U.S.C. 186(c)(5)), 

"(B) an employee welfare benefit plan 
within the meaning of section 3(1) of the Em
ployee Retirement Income Security Act of 
1974 (29 U.S.C. 1002(1)), and 

"(C) a multiemployer plan within the 
meaning of section 3(37) of such Act (29 
u.s.c. 1002(37)). 

" (b) COVERAGE REQUIREMENT.-
"(1) IN GENERAL.-The 1992 UMWA Benefit 

Plan shall only provide health benefits cov
erage to any eligible beneficiary who is not 
eligible for benefits under the Combined 
Fund and shall not provide such coverage to 
any other individual. 

"(2) ELIGIBLE BENEFICIARY.-For purposes 
of this section, the term 'eligible bene
ficiary' means an individual who-

"(A) but for the enactment of this chapter, 
would be eligible to receive benefits from the 
1950 UMWA Benefit Plan or the 1974 UMWA 
Benefit Plan, based upon age and service 
earned as of February 1, 1993; or 

"(B) with respect to whom coverage is re
quired to be provided under section 9711, but 
who does not receive such coverage from the 
applicable last signatory operator or any re
lated person, 
and any individual who is eligible for bene
fits by reason of a relationship to an individ
ual described in subparagraph (A) or (B). In 
no event shall the 1992 UMWA Benefit Plan 
provide health benefits coverage to any eligi
ble beneficiary who is a coal industry retiree 
who retired from the coal industry after Sep
tember 30, 1994, or any beneficiary of such in
dividual. 

"(c) HEALTH BENEFITS.-
"(l) IN GENERAL.-The 1992 UMWA Benefit 

Plan shall provide health care benefits cov
erage to each eligible beneficiary which is 
substantially the same as (and subject to all 
the limitations of) coverage provided under 
the 1950 UMWA Benefit Plan and the 1974 
UMWA Benefit Plan as of January 1, 1992. 

"(2) MANAGED CARE.-The 1992 UMWA Ben
efit Plan shall develop managed care and 
cost containment rules which shall be appli
cable to the payment of benefits under this 
subsection. Application of such rules shall 
not cause the plan to be treated as failing to 
meet the requirements of this subsection. 
Such rules shall preserve freedom of choice 
while reinforcing managed care network use 
by allowing a point of service decision as to 
whether a network medical provider will be 
used. Major elements of such rules may in
clude, but are not limited to, elements de
scribed in paragraph (3). 

"(3) MAJOR ELEMENTS OF RULES.-Elements 
described in this paragraph are-
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"(A) implementing formulary for drugs and 

subjecting the prescription program to a rig
orous review of appropriate use, 

"(B) obtaining a unit price discount in ex
change for patient volume and preferred pro
vider status with the amount of the poten
tial discount varying by geographic region, 

"(C) limiting benefit payments to physi
cians to the allowable charge under title 
XVIIl of the Social Security Act, while pro
tecting beneficiaries from balance billing by 
providers, 

"(D) utilizing, in the claims payment func
tion 'appropriateness of service' protocols 
under title XVIII of the Social Security Act 
if more stringent, 

"(E) creating mandatory utilization review 
(UR) procedures, but placing the responsibil
ity to follow such procedures on the physi
cian or hospital, not the beneficiaries, 

"(F) selecting the most efficient physi
cians and state-of-the-art utilization man
agement techniques, including ambulatory 
care techniques, for medical services deliv
ered by the managed care network, and 

"(G) utilizing a managed care network pro
vider system, as practiced in the health care 
industry, at the time medical services are 
needed (point-of-service) in order to receive 
maximum benefits available under this sub
section. 

"(4) LAST SIGNATORY OPERATORS.-The 
board of trustees of the 1992 UMWA Benefit 
Plan shall permit any last signatory opera
tor required to maintain an individual em
ployer plan under section 9711 to utilize the 
managed care and cost containment rules 
and programs developed under this sub
section if the operator elects to do so. 

"(5) STANDARDS OF QUALITY.-Any managed 
care system or cost containment adopted by 
the board of trustees of the 1992 UMWA Ben
efit Plan or by a last signatory operator may 
not be implemented unless it is approved by, 
and meets the standards of quality adopted 
by, a medical peer review panel, which has 
been established-

"(A) by the settlors, or 
"(B) by the United Mine Workers of Amer

ica and a last signatory operator or group of 
operators. 
Standards of quality shall include accessibil
ity to medical care, taking into account that 
accessibility requirements may differ de
pending on the nature of the medical need. 

"(d) GUARANTEE OF BENEFITS.-
"(!) IN GENERAL.-All 1988 last signatory 

operators shall be responsible for financing 
the benefits described in subsection (c), in 
accordance with contribution requirements 
established in the 1992 UMWA Benefit Plan. 
Such contribution requirements, which shall 
be applied uniformly to each 1988 last signa
tory operator, on the basis of the number of 
eligible and potentially eligible beneficiaries 
attributable to each operator, shall include: 

"(A) the payment of an annual prefunding 
premium for all eligible and potentially eli
gible beneficiaries attributable to a 1988 last 
signatory operator, 

"(B) the payment of a monthly per bene
ficiary premium by each 1988 last signatory 
operator for each eligible beneficiary of such 
operator who is described in subsection (b)(2) 
and who is receiving benefits under the 1992 
UMWA Benefit Plan, and 

"(C) the provision of security (in the form 
of a bond, letter of credit or cash escrow) in 
an amount equal to a portion of the pro
jected future cost to the 1992 UMW A Benefit 
Plan of providing health benefits for eligible 
and potentially eligible beneficiaries attrib
utable to the 1988 last signatory operator. If 
a 1988 last signatory operator is unable to 
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provide the security required, the 1992 
UMWA Benefit Plan shall require the opera
tor to pay an annual prefunding premium 
that is greater than the premium otherwise 
applicable. 

"(2) ADJUSTMENTS.-The 1992 UMWA Bene
fit Plan shall provide for-

"(A) annual adjustments of the per bene
ficiary premium to cover changes in the cost 
of providing benefits to eligible bene
ficiaries, and 

"(B) adjustments as necessary to the an
nual prefunding premium to reflect changes 
in the cost of providing benefits to eligible 
beneficiaries for whom per beneficiary pre
miums are not paid. 

"(3) ADDITIONAL LIABILITY.-Any last signa
tory operator who is not a 1988 last signatory 
operator shall pay the monthly per bene
ficiary premium under paragraph (l)(B) for 
each eligible beneficiary described in such 
paragraph attributable to that operator. 

"(4) JOINT AND SEVERAL LIABILITY.-A 1988 
last signatory operator or last signatory op
erator described in paragraph (3), and any re
lated person to any such operator, shall be 
jointly and severally liable with such opera
tor for any amount required to be paid by 
such operator under this section. 

"(5) DEDUCTIBILITY.-Any premium re
quired by this section shall be deductible 
without regard to any limitation on deduct
ibility based on the prefunding of health ben
efits. 

"(6) 1988 LAST SIGNATORY OPERATOR.-For 
purposes of this section, the term '1988 last 
signatory operator' means a last signatory 
operator which is a 1988 agreement operator. 

"Subchapter D-Other Provisions 
"Sec. 9721. Civil enforcement. 
"Sec. 9722. Sham transactions. 
"SEC. 9721. CIVIL ENFORCEMENT. 

"The provisions of section 4301 of the Em
ployee Retirement Income Security Act of 
1974 shall apply to any claim arising out of 
an obligation to pay any amount required to 
be paid by this chapter in the same manner 
as any claim arising out of an obligation to 
pay withdrawal liability under subtitle E of 
title IV of such Act. For purposes of the pre
ceding sentence, a signatory operator and re
lated persons shall be treated in the same 
manner as employers. 
"SEC. 9722. SHAM TRANSACTIONS. 

"If a principal purpose of any transaction 
is to evade or avoid liability under this chap
ter, this chapter shall be applied (and such 
liability shall be imposed) without regard to 
such transaction." 

(b) AMENDMENTS TO SURFACE MINING ACT.
(1) EXTENSION OF FEE PROGRAM.-Section 

402(b) of the Surface Mining Control and Rec
lamation Act of 1977 (30 U.S.C. 1232(b)) is 
amended by striking "September 30, 1995" 
and inserting "September 30, 2004". 

(2) TRANSFER TO FUND.-Section 402 of such 
Act (30 U.S.C. 1232) is amended by adding at 
the end the following new subsection: 

"(h) TRANSFER OF FUNDS TO COMBINED 
FUND.-(1) In the case of any fiscal year be
ginning on or after October 1, 1995, with re
spect to which fees are required to be paid 
under this section, the Secretary shall, as of 
the beginning of such fiscal year and before 
any allocation under subsection (g), make 
the transfer provided in paragraph (2). 

"(2) The Secretary shall transfer from the 
fund to the United Mine Workers of America 
Combined Benefit Fund established under 
section 9702 of the Internal Revenue Code of 
1986 for any fiscal year an amount equal to 
the sum of-

"(A) the amount of the interest which the 
Secretary estimates will be earned and paid 
to the Fund during the fiscal year, plus 

"(B) the amount by which the amount de
scribed in subparagraph (A) is less than 
$70,000,000. 

"(3)(A) The aggregate amount which may 
be transferred under paragraph (2) for any 
fiscal year shall not exceed the amount of 
expenditures which the trustees of the Com
bined Fund estimate will be debited against 
the unassigned beneficiaries premium ac
count under section 9704(e) of the Internal 
Revenue Code of 1986 for the fiscal year of 
the Combined Fund in which the transfer is 
made. 

"(B) The aggregate amount which may be 
transferred under paragraph (2)(B) for all fis
cal years shall not exceed an amount equiva
lent to all interest earned and paid to the 
fund after September 30, 1992, and before Oc
tober 1, 1995. 

"(4) If, for any fiscal year, the amount 
transferred is more or less than the amount 
required to be transferred, the Secretary 
shall appropriately adjust the amount trans
ferred for the next fiscal year." 

(3) CONFORMING AMENDMENTS.-(A) Section 
40l(c) of such Act (30 U.S.C. 123l(c)) is amend
ed by striking "and" at the end of paragraph 
(11), by redesignating paragraph (12) as para
graph (13), and by adding after paragraph (11) 
the following new paragraph: 

"(12) for the purpose described in section 
402(h); and". 

(B) Section 402(g)(l) of such Act (30 U.S.C. 
1232(g)) is amended by striking "Moneys" 
and inserting "Except as provided in sub
section (h), moneys". 

Subtitle D-Miscellaneous 

SEC. 20151. REMOVAL OF VOLUME CAP FORCER· 
TAIN HIGH-SPEED RAIL FACILITY 
BONDS. 

(a) IN GENERAL.-Paragraph (4) of section 
146(g) (relating to exception for certain 
bonds) is amended by inserting ". other than 
any such bond described in subsection (h)(l)" 
after "rail facilities". 

(b) CONFORMING AMENDMENT.-Subsection 
(h) of section 146 (relating to exception for 
government-owned solid waste disposal fa
cilities) is amended-

(!) by striking "section 142(a)(6)" in para
graph (1) and inserting "paragraph (6) or (11) 
of section 142(a)", and 

(2) by inserting "AND HIGH-SPEED RAIL" be
fore "FACILITIES" in the heading thereof. 

(c) EFFECTIVE DATE.-The amendments 
made by this section shall apply to bonds is
sued after December 31, 1993. 
SEC. 20152. DEDUCTION FOR MOVING EXPENSE. 

(a) IN GENERAL.-Paragraph (1) of section 
217(c) of the Internal Revenue Code of 1986 
(relating to conditions for allowance) is 
amended by striking "35 miles" each place it 
appears and inserting "55 miles". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to ex
penses incurred after January 1, 1993. 
SEC. 20153. AMENDMENT TO SECTION 78l(a)(l)(B) 

OF THE TARIFF ACT OF 1930 (19 
U.S.C. 1677j(a)(l)(B)). 

In section 78l(a)(l)(B), the phrase "pro
duced in the foreign country with respect to 
which such order or finding applies" is de
leted and the following new text is inserted 
in lieu thereof: "supplied by an exporter or 
producer in the foreign country with respect 
to which the order or finding applies, from 
parts or components from suppliers that 
have historically supplied the parts or com
ponents to that exporter or producer, or 
from parts or components supplied by any 
party in any foreign country on behalf of 
such an exporter or producer". 
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SEC. 20154. AMENDMENT TO SECTION 781(a)(2)(B) 

OF THE TARIFF ACT OF 1930 (19 
U.S.C. 1677j(a)(2)(B)). 

In section 781(a)(2)(B), the phrase "pro
duced in the foreign country with respect to 
which such order or finding described in 
paragraph (1) applies" is deleted and the 
phrase "described in subparagraph (l)(B)" is 
inserted in lieu thereof. 
SEC. 20155. AMENDMENT TO SECTION 781(a)(2)(C) 

OF THE TARIFF ACT OF 1930 (19 
U.S.C. 1677j(a)(2)(C)). 

In section 781(a)(2)(C), the phrase "pro
duced in such foreign country" is deleted and 
the phrase "described in subparagraph 
(l)(B)" is inserted in lieu thereof. 
SEC. 20156. AMENDMENT TO SECTION 781(b)(l)(B) 

OF THE TARIFF ACT OF 1930 (19 
U.S.C. 1677j(b)(l)(B)). 

The following phrase is inserted after the 
language of section 781(b)(l)(B)(ii): "or (iii) is 
supplied by the exporter or producer in any 
foreign country with respect to which such 
order or finding applies, or from suppliers 
that have historically supplied the parts or 
components to that exporter or producer,". 

TITLE XX-REVENUE PROVISIONS 
Sec. 20101. Amendment of 1986 Code. 

SUBTITLE A-ENERGY CONSERVATION AND 
PRODUCTION INCENTIVES 

Sec. 20111. Treatment of employer-provided 
transportation benefits. 

Sec. 20112. Exclusion of energy conservation 
subsidies provided by regulated 
public utilities. 

Sec. 20113. Treatment of clean-fuel vehicles. 
Sec. 20114. Credit for electricity produced 

from certain renewable sources. 
Sec. 20115. Repeal of minimum tax pref

erences for depletion and intan
gible drilling costs of independ
ent oil and gas producers and 
royalty owners. 

Sec. 20116. Increased base tax rate on ozone
depleting chemicals. 

Sec. 20117. Treatment of certain ozone de
pleting chemicals. 

Sec. 20118. Permanent extension of energy in
vestment credit for solar, geo
thermal, and ocean property. 

Sec. 20119. Nuclear decommissioning funds. 
Sec. 20120. Alcohol fuels. 
Sec. 20121. Determination of independent 

producers. 
Sec. 20122. Tax-exempt of financing for envi

ronmental enhancements of hy
droelectric generating facili
ties. 

Subtitle B-Other Revenue Provisions 
Sec. 20131. Elimination of deduction for club 

membership fees. 
Sec. 20132. Modifications to tax on insurance 

policies issued by foreign insur
ers. 

Sec. 20133. Trans-Alaska pipeline liability 
fund income tax offset. 

Subtitle C-Health Care of Coal Miners 
Sec. 20141. Short title. 
Sec. 20142. Findings and declaration of pol

icy. 
Sec. 20143. Coal industry health benefits pro

gram. 
Subtitle D-Miscellaneous 

Sec. 20151. Removal of volume cap for certain 
high-speed rail facility bonds. 

Sec. 20152. Deduction for moving expense. 
Sec. 20153. Amendment to section 781(a)(l)(B) 

of the Tariff Act of 1930 (19 
U.S.C. 1677j(a)(l)(B). 

Sec. 20154. Amendment to section 781(a)(2)(B) 
of the Tariff Act of 1930 (19 
1677j(a)(2)(B). 
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Sec. 20155. Amendment to section 781(a)(2)(C) 
of the Tariff Act of 1930 (19 
U.S.C. 1677j(a)(2)(C). 

Sec. 20156. Amendment to section 781(b)(l)(B) 
of the Tariff Act of 1930 (19 
U.S.C. 1677j(b)(l)(B). 

The PRESIDING OFFICER. Without 
objection, the first degree amendment, 
as amended, is agreed to. 

So the amendment (No. 3318), as 
amended, was agreed to. 

Mr. MITCHELL. Mr. President, I 
move to reconsider the vote. 

Mr. BENTSEN. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. DOLE. Mr. President, there are 
many meritorious provisions in this 
bill which make it hard to vote against 
it. 

For starters, the Medicaid and Medi
care provisions that we were able to 
add are critical to physicians, hos
pitals, and others, particularly in rural 
areas. 

We must repeal the luxury tax-be
fore we sink the remaining few boat 
builders and before we crash the air
craft industry. The bill also repeals the 
luxury tax on jewelry and furs. It does 
not repeal the tax on autos. Person
ally, I would pref er to see a complete 
repeal and maybe we can work that out 
in conference. 

We must help our critical areas 
through urban, rural, and Indian enter
prise zones. 

Many are relying on the extension of 
the expiring tax provisions. 

And many are awaiting economic 
growth incentives, particularly the 
first-time home buyers tax credit and 
the modifications to the passive loss 
rules. 

But there are at least two provisions 
that are unacceptable to the President. 
As I talked about last week, PEP and 
Pease are no more than a hidden tax 
rate increase. 

As the Republican leader, with my 
vote I am expressing the views of the 
President. At least on these two provi
sions, the President has no choice but 
to veto the bill. 

I cast my vote as a message to the 
conferees. If we don't fix this bill in 
conference, there will be no luxury tax 
repeal, there will be no enterprise 
zones, no extenders, and no real estate 
incentives. 

I urge my colleagues to call upon the 
conferees to send a bill to the Presi
dent that he will be able to sign. 

MANAGED CARE AND MEDICAID 

Mr. DURENBERGER. Mr. President, 
over the years health maintenance or
ganizations and other forms of man
aged care have demonstrated their 
ability to deliver quality care at rea
sonable costs. Across the country near
ly 600 HMO's have 34 million members, 
including almost one-third of the Cali
fornia population. 

Yet managed care has yet to reach 
its full potential among Medicaid en-

rollees. The reason is that State Medic
aid programs run into a series of Fed
eral roadblocks when they try to estab
lish managed-care programs. The big
gest barrier is the need to receive waiv
ers, a frustrating, time-consuming 
process. The Minnesota Medicaid pro
gram, for example, has used managed 
care for 20 years, yet needs no less than 
an act of Congress to continue its pro
gram past July 1996. 

Minnesota's program demonstrates 
the benefits of managed care for Medic
aid enrollees. It now serves 70,000 Med
icaid clients, particularly in the Twin 
Cities and in Itasca County in northern 
Minnesota. To assure quality there's 
annual quality audits, member satis
faction surveys, State standards on ac
cess, random reviews of medical 
records, and many other provisions. 

Clients need not suffer the stigma of 
Medicaid, since their plan identifica
tion is the same as that of other enroll
ees. The plans distribute pamphlets, 
using plain English, on how to use 
their services. And they innovate: a 
case management program for chemi
cally dependent clients, community
based long-term care for enrollees who 
otherwise would be in a nursing home, 
a system where a nurse calls clients 
the day after a visit to ask if they have 
carried out their treatment plan, free 
transportation for those who need it. 

Mr. President, not one of the points I 
have just made is true of fee-for-service 
providers. Though individual physi
cians, hospitals, and other providers 
may offer excellent care, the fee-for
service system is one in which there 
are no quality checks on providers, no 
coordination of care, and no financial 
incentives to innovate. 

Last November Senator Moynihan 
and I introduced S. 2077, the Medicaid 
Managed Care Improvement Act, a long 
overdue effort to stop discouraging 
Medicaid managed care. After hundreds 
of hours consulting with States, pro
viders and consumers, last month we 
introduced a revised version, S. 3191, 
that incorporated numerous improve
ments. 

Our legislation enjoyed bipartisan 
support. Last week the Democratic 
Governors of New York and Pennsylva
nia wrote forceful letters urging its 
passage. President Bush personally en
dorsed it. The National Governors' As
sociation was united behind it. 

S. 3191 would have removed the waiv
er process and removed the 75125 rule 
that limits Medicare and Medicaid en
rollees to 75 percent of an HMO's total 
enrollment. It would have given Medic
aid clients the choice of at least two 
managed care plans, and clients could 
have changed plans easily. It also 
would have allowed clients to keep re
ceiving care even when they became 
temporarily ineligible. 

Though we wanted the bill to be in
cluded in the package of Medicare and 
Medicaid improvements in H.R. 11, I 
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accept Senator BENTSEN'S judgment 
that our bill was controversial and I 
understand his good reasons for keep
ing the package as noncontroversial as 
possible. And I am pleased that the 
package includes several provisions 
that would make it easier for Medicaid 
clients to benefit from managed care. 
For example: 

States would be able to get waivers 
to establish primary care case manage
ment programs for 3 years initially and 
5 years thereafter; currently waivers 
are limited to 2 years. 

It would be easier for HMO's, espe
cially those that operate for profit, to 
obtain waivers of the 75/25 rule. That 
measure was designed as an indirect 
guarantee of quality, but there's no 
evidence it has done so. Yet it has 
made it impossible to establish HMO's 
in neighborhoods with few privately 
funded clients. 

States would be able to extend an en
rollee's coverage for 1 month if the per
son otherwise would be temporarily in
eligible for coverage. This has real ben
efits for continuity of care, which is.so 
important for Medicaid clients. It is 
also a no-cost item, since it relieves 
States of considerable paperwork bur
den. 

I believe Senator MOYNIHAN and I can 
take at least some of the credit for 
these provisions. I also hope that all 
the discussion of the last year has 
helped prepare the way for future ac
tion to make managed care available 
to more Medicaid clients. 

Mr. President, as my colleagues well 
know, any important legislation will 
attract critics, and our legislation had 
critics with very specific concerns. But 
I also sense a nagging discomfort 
among some people about the whole 
idea of managed care for Medicaid cli
ents. That is a topic that needs to be 
addressed. 

First, there is concern that managed 
care reduces access to care. True, man
aged-care systems discourage clients 
from seeking care elsewhere. That is 
part of serving as a medical home and 
improving continuity of care. And 
under our bill clients would have had 
choice where it matters-among plans. 
Every Medicaid client in managed care 
would have had a choice of at least two 
plans-and could have switched plans 
at any time with little more than a 
month's notice. 

Our current Medicaid system is hard
ly a gold standard of excellence in ac
cess. Congressman ED TOWNS, who rep
resents a part of Brooklyn where one
third of the residents qualify for Med
icaid, testified last April that: 

Freedom of choice becomes a meaningless 
concern when there are few or no providers 
willing to serve you. * * * Enrollment in a 
managed care plan, by contrast, can assure 
that Medicaid residents in Brooklyn and 
elsewhere have access to physicians whose 
credentials are carefully evaluated and who 
are required to be available to their patients 
on an around-the-clock basis. 

Second, there is the feeling that 
managed care is necessarily worse care 
than what is available now. This is a 
remarkable opinion to hold, given the 
type of fragmented, low-quality care 
Medicaid clients too often receive now. 
It is true HMO's have financial incen
tives to underserve their clients-just 
as they have financial incentives to 
prevent illness, to avoid duplication of 
service, to deliver care efficiently and 
to find new, more effective ways of car
ing for their clients. 

Because we anticipated this criticism 
and because we believe in quality as
surance, our bill required managed care 
programs to provide locations, hours 
and patient/staff ratios at least as good 
as clients would otherwise have, to 
have formal quality assurance and 
grievance systems and to undergo an 
independent review every year. States 
would have to have had their own qual
ity assurance systems, including client 
satisfaction surveys and grievance re
views. Fee-for-service providers don't 
have to meet any of these standards. 

Third, there is the feeling that man
aged care is so risky that the Federal 
Government should micromanage any 
State that includes it in its Medicaid 
program. But HMO's have been around 
for decades and have been extensively 
studied. Thirty-one States have Medic
aid managed-care programs, involving 
HMO's or primary-care case-manage
ment programs, with 2.7 million enroll
ees. The waiver process is appropriate 
when an idea is new and untested, but 
that obviously isn't the case here. 

Mr. President, though I would have 
preferred to see S. 3191 debated on the 
floor of this chamber, I am pleased by 
the improvements that did make it 
into H.R. 11. I very much hope we will 
make further progress in the 103d Con
gress. It is high time for the Federal 
Government to stop discouraging 
States from offering Medicaid clients 
the benefits of managed care. 

Mr. PACKWOOD. Mr. President, in a 
few minutes we will be voting on the 
urban aid tax bill. 

We spent over a week on this bill on 
the Senate floor-2 days in August and 
another 4 days last week. We ended up 
considering roughly 80 amendments be
fore wrapping things up Saturday. 

This bill contains a lot of important 
provisions that have widespread sup
port in this body: 

First, a new enterprise zone program 
to provide much-needed relief to eco
nomically distressed urban and rural 
areas. 

Second, 15-month extension of ex
pired tax programs, such as: the R&D 
tax credit; the low-income housing tax 
credit; educational assistance; group 
legal. 

Third, five of the President's seven 
short-term economic growth proposals, 
including a tax credit for first-time 
home buyers. 

Fourth, capital gains relief for new 
venture capital investments. 

Fifth, small market health insurance 
reform. 

Sixth, a new child welfare program. 
This bill also contains some impor

tant provisions for my home State of 
Oregon: 

First, expansion of the Reforestation 
Trust Fund. 

Second, a fix to the Treasury regula
tions for small woodlot owners that 
will allow them to prove they are ac
tive for the passive loss rules. 

As I said on this floor last week, we 
do not know if the President will sign 
this bill. We do not know if he will sign 
any tax bill. We do not know what tax 
increases, if any, he will accept. 

I ask my colleagues on this side of 
the aisle to move this bill forward. 
Give us a chance to work with the ad
ministration to shape this bill into one 
that the President may be able to sign. 
If the President doesn't like the final 
product, he will not sign it and that 
will be it. There will be no tax bill. 

I wish to thank my colleagues on the 
Finance Committee for their work on 
the bill, and especially Chairman BENT
SEN who worked hard to keep this bill 
as bipartisan as possible. 

Mr. DURENBERGER. Mr. President, 
as this bill goes to final passage, I find 
myself in the unusual situation of lik
ing the bread in this sandwich a lot 
better than the meat. The title of this 
bill refers to urban aid, but its most 
substantial lasting contribution will be 
in the area of heal th. 

On the tax side of the ledger, I am re-
1 uctant to support this bill. In particu
lar, I believe the concept of enterprise 
zones is fundamentally flawed and will 
not bring economic development to our 
Nation's inner cities and rural areas. In 
my view, the $5.2 billion proposed to be 
spent on creating 125 enterprise zones 
would be better spent on job retrain
ing, infrastructure enhancement, and a 
host of other programs aimed at skill 
development for the unskilled and 
undereducated. 

I also have concerns about opening 
the individual retirement account 
[IRA] door again. And I am especially 
concerned about the new type of IRA, 
the so-called back-door IRA which will 
allow individuals to contribute up to 
$2,000 to an IRA, receive no tax deduc
tion, and then be allowed to withdraw 
the money, plus the earnings that built 
up, tax-free if the money is held in the 
account for 5 years. In addition, indi
viduals could transfer their current 
IRA assets, penalty-free, into the back 
door IRA. I believe the $5.8 billion esti
mated revenue loss associated with 
this proposal is far understated. 

On the other hand, Mr. President, the 
bill contains many tax provisions that 
I believe should be adopted. For exam
ple, the bill would allow corporations 
to calculate the depreciation compo
nent of the alternative minimum tax, 
the so-called alternative current earn
ings or ACE calculation, in a more fa-
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vorable way than is currently per
mitted. And it provides some relief to 
the hard hit real estate sector of the 
economy by easing up the passive loss 
rules. 

All of the expiring provisions includ
ing the R&D tax credit, the low-income 
housing credit, the targeted jobs tax 
credit, the tax credits for solar and 
geothermal, mortgage revenue bonds, 
and first-time farmer bonds will all be 
extended for more than a year. 

I am pleased that the bill repeals the 
luxury tax on boats, airplanes, jewelry, 
and fur. This soak-the-rich proposal 
that evolved out of the 1990 budget 
agreement never should have been 
adopted. Another provision that I have 
long supported is the portion of the bill 
repealing the 1986 provision that sub
jected gifts of appreciated property to 
the alternative minimum tax. 

The bill also includes a provision 
that I have cosponsored for several 
years that restores the deduction for 
the adoption of special needs children, 
and doubles the deduction to $3,000. I 
tried to save this provision in 1986 and 
believe that restoration of the deduc
tion is an important accomplishment. 
Another provision of this bill that I 
have long been associated with is the 
provision that allows tax-exempt em
ployers to establish section 401(k) cash 
or deferred plans. 

Furthermore, Mr. President, I am 
pleased that legislation cosponsored by 
Senator BUMPERS and myself dealing 
with child-support is included in this 
bill along with my amendment that 
provides equity to employees of airline 
travel reservation services such as the 
one operated by Northwest Airlines. 

Mr. President, what is most impor
tant to me, and the main reason I will 
vote for this bill, are the health provi
sions contained herein. 

Partisan politicians for years have 
had a lot to say about health care, but 
they have found very little they could 
do about health care. This bill breaks 
that unfortunate pattern. Because of a 
genuine spirit of bipartisanship f os
tered by our chairman, LLOYD BENT
SEN, and the combined expertise of 
many Members who have been studying 
and working on health care solutions 
long before it was politically hot, this 
bill is a major step forward for the 
health of Americans. 

Mr. President, here are some of the 
most significant areas of progress in 
this act: 

SMALL GROUP INSURANCE REFORM 

A majority of America's uninsured 
and underinsured families are self-em
ployed or work in small businesses. We 
have seen across the country that the 
price and coverage of policies offered to 
these people is a far cry from that 
available to workers in large- and me
dium-sized businesses. The language in 
this bill, which is based on S. 1872, 
which Senator BENTSEN and I intro
duced earlier this year, and S. 700, 

which I introduced last year, will re
store equity and affordability to this 
market. 

All companies selling insurance in 
the " small group market" will be re
quired to offer a basic benefit plan to 
all small businesses. These packages 
would be exempt from State mandates, 
which have added substantially to the 
cost of insurance by adding coverages 
which are not essential. 

Where you work shouldn't determine 
if you can get insurance. This bill can 
help us reach toward that goal. 

HEALTH TAX FAIRNESS FOR THE SELF
EMPLOYED 

For years we have been working to 
eliminate for good one of most unfair 
provisions in the entire tax code. A 
business gets to deduct 100 percent of 
the cost of the insurance it provides for 
its employees. But a farmer, or anyone 
else who works for him or herself only 
gets to deduct 25 percent. Not only do 
they pay more for less coverage, but 
they get less of a tax break to boot. 

This bill gives the self-employed 100 
percent deductibility, if not perma
nently, for the near future . 

RURAL HEALTH ASSISTANCE 

As a Senator from Minnesota, one of 
my foremost concerns is the ability of 
rural citizens to have access to quality 
care. This bill includes three important 
provisions toward that end. 

We have reauthorized and expanded 
the Rural Health Transition Grant 
Program, which I authored in 1987. I 
am very proud of the fact that this pro
gram has already helped 88 Minnesota 
hospitals with over a million dollars in 
grants to help them adjust their serv
ices and facilities to changing eco
nomic conditions. We have now doubled 
the 1987 authorization level, and tripled 
the amount that individual hospitals 
can receive. 

And we have extended two other pro
grams which have been invaluable to 
rural hospitals: Rural Referral Centers 
and the Medicare Dependent hospitals, 
both of which adjust Medicare reim
bursement rates to better reflect the 
true value of these hospitals to their 
communities. 

These are hard times for rural hos
pitals, so these changes are literally 
the least we can do. 

PHYSICIAN PAYMENT REFORM AMENDMENTS 

Two years ago we set out to change 
the way Medicare reimburses physi
cians so we can get more of the kind of 
care we want, and where we need it. In 
this bill we make three necessary ad
justments to physician payment: pro
viding fairer reimbursement for the 
work of anesthesiologists; making sure 
that EKG interpretation receives prop
er priority, which was the subject of S. 
2914, which Senator ROCKEFELLER and I 
have introduced; and third, eliminating 
discriminatory reimbursement cuts on 
new physicians, which Senator MCCAIN 
and I have sought to eliminate. 

These changes help insure that qual
ity medical service will be available 
when senior citizens need them. 

MANAGED CARE PROMOTION 

My Minnesota experience has shown 
me the value of managed care for si
multaneously increasing quality and 
controlling costs. That's why Senator 
MOYNIHAN introduced S. 2077 and S. 
3191 earlier this year. Borrowing some 
of the provisions of those measures, 
this bill will help people on Medicaid 
take advantage of managed care by 
adding additional flexibility to state 
programs to serve this population. 
Managed-care waivers from Medicaid 
provisions will be easier to obtain, can 
be of longer duration and will allow for 
States to automatically extend cov
erage for one month for those who 
would otherwise become temporarily 
ineligible. 

Managed care is part of the answer to 
our health problem and the Medicaid 
program is an excellent place to dem
onstrate its effectiveness. 

MINNESOTA IDEAS INCORPORATED 

I am particularly pleased that the Fi
nance Committee package recognizes 
several concerns which were brought to 
my attention by Minnesota health pro
viders. 

The bill deals with an anomaly in the 
law which jeopardized the continuation 
of the excellent care provided by the 
Phillips Eye Ins ti tu te of Minnesota. 

The University of Minnesota, where 
some of the Nation's foremost organ 
transplantation work is going on, sug
gested that Medicare should extend the 
period of reimbursement for the im
munosuppressive drugs so necessary to 
transplant patients. That has been 
done in this bill. 

I welcome the approval of an exten
sion of the Alzheimer's Disease Dem
onstration Program, so that the excel
lent work being done by the Wilder 
Foundation in Minneapolis can con
tinue. 

And the bill 's approval of an infla
tionary update for the dialysis compos
ite rate will prevent hardship in dialy
sis units across rural America. 

Mr. President, America has a long 
way to go before we can rest on the 
quality, access and cost of the health 
care available to our citizens. That is 
why we cannot afford to let politics set 
the agenda for action. 

This bill doesn't include everything I 
would have wanted. I wish that the cal
endar and unfounded controversies had 
not prevented us from dealing with the 
ERISA preemption issue which is hold
ing back States like Minnesota who 
want to expand access. I wish we could 
have debated and enacted additional 
Medicaid managed care issues and fur
ther benefits for rural health. But I'm 
very pleased at the progress we have 
made. 

I again wish to thank and credit my 
chairman for making this happen. I 
also want to highlight the fact it was 
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bipartisan cooperation among many 
members that has helped move us for
ward. 

We have a huge agenda before us in 
the 103d Congress. The action on this 
bill gives me confidence that together 
we can make real progress next year 
toward the healthier America every 
one of us seeks. 

So, Mr. President, my vote on this 
tax bill is decided on balance. I have 
concluded that the good this bill can do 
for Minnesota exceeds the harm. Poli
tics, in the late Senator Javits' famous 
formulation, is the art of the possible. 
By that limited standard, this bill de
serves our support. 

Mr. ROTH. Mr. President, I rise in 
support of H.R. 11, the Revenue Act of 
1992. And I would like to publicly com
mend the chairman of the Finance 
Committee, Senator BENTSEN, as well 
as the ranking member, Senator PACK
WOOD, for a stalwart demonstration of 
leadership. Together, they successfully 
moved this bill through the committee 
to where it stands today-a postitive 
first step in a much-needed overhaul of 
America's Tax Code. 

Though this bill isn't perfect, I call it 
a positive step because it does several 
important things to promote economic 
growth. The strongest drawback to this 
bill is an extension of the mistake 
made in 1990 to raise taxes. I am 
strongly opposed to this extension of 
these taxes and I will work hard to re
move these disincentives and penalties 
from this bill in conference. 

With that said, there is much to rec
ommend H.R. 11: 

First, it creates enterprise zones to 
rehabilitate economically depressed 
areas throughout America. It allows 
for these enterprise zones to be created 
with as little Government interference 
as possible, encouraging private enter
prise and market values that are fun
damental to America's strong eco
nomic legacy. What a tremendous 
transformation this is, from the old, 
worn-out social policies that stifled 
self-reliance and engendered ever-in
creasing dependence on Government. 

Second, this bill offers important re
forms to health care. One that I am 
strongly supportive of is the provision 
that allows self-employed Americans 
to deduct 100 percent of their health in
surance costs. 

This, again, is a principle of 
empowerment-giving Americans what 
they need to meet their needs. Toward 
this end, this bill extends fairness to 
all American risk-takers-those men 
and women who are the backbone of 
our economy. This bill allows our farm
ers, our small businessmen and busi
nesswomen the ability to take ordinary 
and necessary business deductions for 
health insurance that have always been 
allowed for larger business. 

Third, H.R. 11 rightly extends expir
ing tax provisions that are critical to 
the future competitiveness of Amer-

ica-provisions like the research and 
development tax credit, mortgage reve
nue bonds, employer provided edu
cation expenses, among others. It also 
expands the education savings bonds 
and simplifies the tax law for chari
table organizations-another mainstay 
of our society. I am also happy to see 
it provide some tax simplification for 
all taxpayers. 

Fourth, this bill finally does away 
with the luxury excise tax, a tax that I 
fought vehemently in 1990, and a tax 
that has proven devastating to many of 
our industries and workers. Likewise, 
it contains five of the President's seven 
growth incentives that he proposed as 
part of his budget last January. I do 
wish Congress could have acted more 
quickly on moving these initiatives, 
passing them by the March 20 deadline 
he asked for; as they say, however, bet
ter late than never. I hope that in due 
time we will also be able to come to
gether on a meaningful cut in capital 
gains taxes as well as investment tax 
allowances to encourage investment in 
machinery and equipment by our Na
tion's manufacturers. Both of these 
will be fundamental to a strong Amer
ican economic future. 

Finally, Mr. President, I support this 
bill because it contains what I believe 
will be a strong instrument in improv
ing our economy. It contains the Bent
sen-Roth IRA. I have said much about 
the virtues . of this provision over the 
last few months. But I don't think it's 
importance can be overemphasized. 
Bentsen-Roth puts families first. This 
is a provision that is good for the 
home. When so much is being said 
about family values, this IRA which 
encourages self-reliance, which allows 
for penalty-free withdrawals for first
time home purchases, education costs 
and heal th care bills, is a strong bipar
tisan effort to secure those values. 
With the Bentsen-Roth IRA families 
have a powerful instrument to take 
control of their futures-to take con
trol of their futures according to their 
respective needs and time frame. 

Bentsen-Roth is also great for Amer
ica-for capital formation and invest
ment. In the past, I have cited the fig
ures. Studies show how much capital 
can be raised for future businesses, for 
research and development, to rebuild 
infrastructure, plants, educational in
stitutions and to purchase machinery 
and equipment. One study, by the re
spected Lewin/ICF economic group 
shows that Bentsen-Roth will increase 
new capital by at least $31 billion in 
1995, and by $838 billion by the year 
2030. This is what America needs. This 
same study shows that our gross na
tional product will be at least $75 bil
lion greater by the year 2030, while in
terest rates would be at least 1.5 per
cent less, all because Americans will be 
saving more-encouraged by the incen
tives provided in Bentsen-Roth. 

These are the reasons I'm supporting 
this bill. There are others. And, as I 

have said, there are things I would like 
to see done differently. Most notably, I 
would like to see those taxes raised in 
the 1990 bill-taxes that were set to ex
pire in 1991>-expire. I think it is decep
tive to tell the American people one 
thing and then to do another. But I be
lieve that even in this flaw we can 
learn a valuable lesson: We learn that 
when Congress gets a hold of the tax
payers' money, it seldom, if ever, lets 
go. That's something we should all 
keep in mind in the years to come. 

For my part, I will continue to press 
for the elimination of those taxes. I 
will continue to keep Congress' feet to 
the fire. But for now, this bill rep
resents a good, bipartisan effort to cor
rect many of the gross deficiencies in 
our Tax Code. In time, I hope we can 
get them all. 

Mr. BRADLEY. Mr. Speaker, before 
we pass this bill today, there is one 
question that I would like each Sen
ator to ponder. Will our country be bet
ter off with this tax legislation than 
without it? 

Our Nation is at a crossroads. Our 
economy is growing so slowly as to 
make it feel like the recession never 
ended. We are adjusting to a new era of 
international competition-an era that 
offers not only new challenges but tre
mendous opportunities. And we con
tinue to face a fiscal crisis in the form 
of a staggering national debt. We can 
no longer afford to play by the old 
rules. We can no longer delay leader
ship. 

Mr. President, there are provisions in 
this bill that I strongly support. I be
lieve the crisis in our cities has come 
to the point that we have to be open to 
new pqlicy options. We should combine 
the best of the left with the best of the 
right. I would like to commend Chair
man BENTSEN for his efforts to fashion 
an enterprise zone proposal that fo
cuses on job creation and not on re
warding wealthy investors and corpora
tions. I also strongly support the provi
sions calling for further investments in 
substance abuse prevention, foster 
care, job opportunity, and basic skills 
training programs. 

But this is a $30 billion urban aid bill 
that spends only $5.8 billion on urban 
aid. The largest share of this spending 
goes to enterprise zones. But tax 
breaks alone will do little to change 
the conditions of our inner-cities and 
attract business. Companies need to be 
assured that they will have adequate 
transportation systems for their goods, 
that they will be able to ensure the 
physical security of their workers, and 
that they will be able to draw upon a 
well-educated, well-trained work force. 
To truly change the situation of those 
living in urban blight, we need to in
vest significant national resources in 
transportation, in crime prevention, in 
public infrastructure, and in human 
capital. The message this bill sends to 
our inner cities is that we do not know 
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what to do, we are not going to think 
about what to do, and if forced to do 
something by riots and news coverage, 
we will conjure up a modest tax break 
and hope that it works all by itself. 

The increase in the number of enter
prise zones to 125 only reveals the hol
lowness of the urban spending amend
ment which was added to the tax bill. 
$300 million is to be divided up among 
125 cities and 38 social programs-for 
an average of about $63,000 per pro
gram. That is about six slots in the Job 
Corps. It is a teacher and a half. It is 
one or two more cops walking the beat 
in a community policing effort. In my 
view, this is only token urban assist
ance. 

Still, if this bill had remained just a 
limited urban aid bill, I could have sup
ported it. Unfortunately, it did not. We 
spend about as much to extend the so
called expiring provisions as we do on 
urban assistance. Keeping these provi
sions in limbo is clearly bad tax policy 
and the time is long overdue to extend 
the good ones permanently and let the 
others expire once and for all. We have 
also added a new wrinkle to the extend
ers by linking them up with the section 
29 credit-an obsolete energy credit 
that distorts markets and harms small 
energy producers throughout the Unit
ed States. Another $5 billion in the bill 
goes for simplification, luxury tax re
peal, member items, and the like. 
Some of these measures make sense; 
others do not. 

But the biggest share of the bill goes 
to the President's growth package. It 
sees that anytime someone wants to 
pass a tax break around here, they sim
ply have to cloak it under the title of 
a "growth" incentive or a "jobs" pol
icy. Does anyone really believe that a 
$12 billion tax package will spark a $6 
trillion economy? Does anyone really 
believe that a 6-month rebate program 
for home purchases will create long
term growth? Does anyone really be
lieve that an IRA proposal that will 
cost billions of dollars in tax revenues 
in the years outside the budget window 
will increase our national savings rate? 

Mr. President, the reason we are 
where we are today is that Congress 
and the President-in our desire · to 
meet the many needs of the American 
people-find it easier to expand pro
grams and to pass tax breaks than to 
eliminate programs and to increase 
taxes. It is important to remember 
that we can spend money just as easily 
through the tax code as through the 
appropriations process. But unlike the 
appropriations process, tax breaks are 
not debated every year-they go on and 
on until we can muster the courage to 
take on the special interests. 

This bill is no different. We will 
spend $2.1 billion to provide tax relief 
to wealthy real estate developers. We 
will spend $1.3 billion to give capital
intensive industry their tax breaks 
back in the alternative minimum tax. 

We will spend Sl billion to subsidize a 
small number of oil and gas producers. 
And we will spend over $6 billion to 
give taxpayers in the top 20-percent 
backloaded, rolled-over IRA's. 

The inevitable result of shuffling all 
this money around is that narrow 
groups of taxpayers win while the rest 
of us lose. We pay for the real estate 
relief by hitting corporate America. We 
pay for the IRA's by taxing the same 
group that receives the benefits of the 
IRA's--robbing Paul to pay Paul. And 
perhaps most importantly, to the ex
tent that this bill is not fully paid for 
in the years outside of the budget win
dow, we place an increased burden on 
the backs of our children and our 
grandchildren. 

Mr. President, at some point, we are 
going to have to be honest with the 
American people about what it will 
really take to create long-term growth. 
I would like to repeat the alarm mes
sage which the General Accounting Of
fice sent us earlier this year. If we con
tinue our current spending and revenue 
paths, the deficit could reach 20 per
cent of GNP by the year 2020 and net 
annual interest costs could rise to over 
a trillion dollars. Put simply, if we fail 
to return to fiscal sanity, we risk mak
ing the United States a second-rate 
economic power. 

Fiscal accountability should be the 
minimum standard by which we judge 
all of our actions in this institution. 
But, Mr. President, we are not giving 
the American people a true accounting 
of the costs of this bill. We set an hon
esty trap back in 1986 when we did tax 
reform. If you put loopholes back into 
the Code, one of two things happen. 
You either have to increase tax rates 
or increase the deficit. My fear is that 
this bill takes the latter approach. 
With a national debt now over $28,000 
per worker, we must stop playing 
games with the budget rules and with 
the deficit. 

Roughly half of the money we use to 
pay for this bill is either temporary or 
comes from one-time speedups in tax 
collections. We claim to raise $6.6 bil
lion from changes to the corporate and 
individual estimated tax provisions 
alone. These are not new revenues, but 
simply manipulations of the timing of 
tax receipts. We claim to raise $7.7 bil
lion by extending two provisions passed 
in the 1990 budget agreement-the so
called Pease and PEP provisions. These 
also are not new revenues, but rather 
an extension of current tax liability. 
And many of the revenue-losing provi
sions of this bill are jiggered so as to 
hide their true costs outside of the 
budget window. The IRA proposal in
cludes backloaded accounts and roll
overs that push the costs of the pro
posal beyond 5 years. The section 29 
credit is billed as an 8-month exten
sion, but continues to lose revenue into 
the next century. The retroactive elec
tion provision of the intangibles legis-

lation lets companies purchase tax am
nesty at the price of 50 cents on the 
dollar; this legislation could cost us up 
to $2 billion per year outside of the 
budget window. If something is worth 
doing, Mr. President, then we should be 
willing to pay for it fully, openly, and 
honestly. 

Mr. President, I look forward to the 
day when we can get to work on the 
long-term solutions that we all know 
we need-solutions that will lead to 
less consumption, more savings, and 
more investment. However, because I 
believe this bill spends too little on our 
urban crisis and too much on loopholes 
primarily used by weal thy Americans 
and corporations-because I believe 
this bill will add to our budget deficit 
and harm our prospects for real 
growth-I cannot vote for it. 

Mr. LEAHY. Mr. President, I remem
ber a time when the bill before us was 
called the urban aid tax bill. President 
Bush and congressional leaders agreed 
that our Nation's cities desperately 
needed help. We decided that relief 
would be provided to cities in the form 
of financial aid and tax subsidies. 

This past summer, Congress passed 
the first part of an urban aid package 
by funding $1.1 billion in small business 
loans, disaster assistance, and summer 
jobs. 

Today, the second part of that urban 
aid package-the tax bill-is before us. 

Unfortunately, this bill got lost 
along the way. 

Instead of helping our inner cities, 
this bill is nothing more than a collec
tion of special interest tax breaks and 
loopholes thrown together under the 
guise of helping America's cities. 

Instead of a helping hand for those in 
need, this is a handout for well-healed 
Washington lobbyists. With this bill, 
for a select few, Christmas arrives 3 
months early this year. 

Let us look at the facts. 
The tax bill before us doles out $32 

billion in new tax breaks. Of that, only 
$5.3 billion goes to help cities. 

The lion's share of aid in this bill
over $25 billion-benefits corporations, 
high-income individuals, and special 
interests. It has little to do with the 
revitalization of our cities. 

To add insult to injury, this bill will 
significantly add to the deficit. Sure, 
the bill is technically paid for over 5 
years. However, most of the revenue 
sources in this bill are temporary while 
the tax breaks in this bill are perma
nent. The net result: This bill will add 
tens of billions to the deficit annually 
by the turn of the century. 

Guess who is going to pay for the def
icit increase in this bill. The taxpayers 
of the United States. 

The Federal deficit is gnawing at the 
foundation of our country. Instead of 
teaching our children, fixing our 
bridges, and cleaning up our environ
ment, the Federal Government has to 
spend nearly $1 out of $5 just to pay 
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foreign governments, international 
banks, and others for the interest on 
the debt. 

In 1986, I supported the Tax Reform 
Act which closed many special interest 
loopholes in our Tax Code. This bill 
continues the chipping away of the re
forms we made in 1986. And for what? 
To rebuild our cities? 

Expanding tax breaks for those giv
ing charitable gifts to universities will 
not improve the condition of our cities. 
Neither will the section 29 tax credits, 
accelerated depreciation tax breaks, 
nor easing of passive loss rules. 

None of these changes fight poverty 
in America, rebuild our cities, or make 
urban areas industrially competitive. 

Extending tax credits for research 
and development, low-income housing, 
IRAs, and first-time home buyers are 
all provisions I support. But these pro
visions do not belong in a tax bill 
aimed at helping impoverished urban 
areas. 

It is true that the bill contains an en
terprise zone provision aimed at aiding 
the cities. But this provision seems 
tentative at best. 

Enterprise zones are not a panacea to 
the problems faced by our cities, but 
they can play a role in promoting 
urban economic revival. The enterprise 
zone provisions in this bill provides 
minimal aid. 

If Congress and the administration 
want to spend $32 billion on urban re
covery, there are many better ways to 
do it. Worker retraining programs, 
mass transit, public works investment, 
and increased law enforcement are sev
eral examples. All do more for Amer
ican cities than the tax breaks in this 
bill. 

Last March, the Senate passed an 
economic recovery tax package con
taining 80 percent of what the Presi
dent asked for in his State of the Union 
Address. Instead of signing the bill to 
get this country moving, he chose to 
veto it. 

Now, with the election fast approach
ing, the administration wants a bill it 
can sign. Unfortunately, this bill will 
not help the cities nor get the economy 
going. 

It is nothing more than a grab bag of 
special interest tax breaks. 

This is the wrong bill, at the wrong 
time, for the wrong reasons. 

Mr. DODD. Mr. President, the fre
quency with which we change the tax 
code is both a blessing and a curse. It 
is a blessing because it gives us oppor
tunities to correct past mistakes. It is 
a curse because it gives us a chance to 
make new ones. 

In many ways, we would not need to
day's bill were it not for past mistakes. 
The 1986 Tax Reform Act, which I op
posed, hobbled the usefulness of indi
vidual retirement accounts, a key in
centive needed to bolster the national 
savings rate and our long-term eco
nomic health. That same bill also dev-

astated the commercial real estate in
dustry by retroactively repealing the 
passive loss rules, instead of gradually 
taking the air out of the speculative 
bubble created during the early 1980's. 

But in correcting these mistakes, we 
would be doing as grave disservice if we 
made a whole host of new ones. For ex
ample, we should not repeat the his
tory of the 1981 Reagan tax bill, which 
opened the floodgates to the massive 
deficits of the 1980's. This bill must do 
no further harm to a Federal budget al
ready seriously out of kilter. 

In this regard, I note that the bill is 
deficit-neutral over the first 5 years of 
its life. That is required under the 
terms of the 1990 Budget Enforcement 
Act, and rightly so. 

Regrettably, the effects of this bill 
on the deficit after that 5-year period 
are much less certain. I am concerned 
by this. If it becomes clear this bill 
would have further deleterious effect 
on the deficit, we should revisit it, and 
should ensure that this legislation re
mains deficit neutral over the long 
haul. 

Mr. President, we debate this bill at 
time when Americans, more than any
thing else, need jobs. The thousands 
thrown out of work by the current re
cession need jobs to get back on their 
feet and get their heads above water. 
Americans who live in our Nation's 
cities need jobs to rise above poverty 
and grasp a better future for them
selves and their children. 

This bill would put Americans back 
to work. 

It would put people to work by help
ing to get the economy moving again. 
For example, the $2,500 first-time home 
buyer tax credit will help rejuvenate 
the housing industry and create jobs 
for builders-even as it helps push 
those at the margins of home owner
ship affordability over the top and into 
a home. Moreover, as I have already al
luded, this bill's passive loss provisions 
will also help create jobs by pushing 
the commercial real estate industry to
ward recovery. 

This bill would also help set our Na
tion on a more secure footing for the 
long term, so that Americans have 
good-paying jobs in the future. 

This is critical because many of our 
current economic woes are the product 
of more fundamental structural 
changes. International economic com
petition is intensifying, and regret
table, we are losing much of our manu
facturing base. My State of Connecti
cut, for example, has lost one-third of 
all its manufacturing jobs over the 
past decade. 

The bill's individual retirement ac
count provisions will offer Americans 
added incentive to save--by restoring 
the deductability of individual retire
ment accounts for all Americans, and 
by creating a new type of Super-IRA 
account. Boosting the national savings 
rate will help ensure that American 

companies have easier access to the 
capital they need to upgrade their 
plants and equipment. 

R.R. 11 's IRA provisions will also 
bring needed help to millions of mid
dle-income Americans, who have seen 
their taxes increase and their incomes 
stagnate over the past decade, even as 
the cost of housing and higher edu
cation skyrocketed. True? Allowing 
penalty-free withdrawals from IRA's to 
pay for college or to make a downpay
ment on a first home will help bring 
the American dream back within reach 
for many. 

The bill also promotes our Nation's 
long-term economic health by retro
actively extending a series of Tax Code 
provisions that expired on June 30. 
These include the targeted jobs, low-in
come housing, and research and devel
opment tax credits, along with the 
mortgage revenue bond program and 
the deduction for employer educational 
assistance. 

We need these incentives to promote 
research and development by U.S. com
panies, and to encourage the hiring of 
underprivileged young people. We need 
them to foster the creation of afford
able housing, and to give employees 
added incentive to get aclditional work
related education. All of these are im
portant national objectives, and I 
would hope that all will eventually be
come permanent features of our Tax 
Code. 

Another important provision of this 
bill extends the tax credit for develop
ment and production of domestic alter
native energy sources. This is criti
cally important if efforts to develop 
sources of energy that preserve the en
vironment are to continue. In my State 
of Connecticut, for example, companies 
are working to perfect fuel cells that 
turn waste methane gas from landfills 
into electricity, and extension of the 
credit will be extremely helpful in fur
thering that research. 

Last but certainly not least, Mr. 
President, R.R. 11 would create 125 en
terprise zones. Seventy-five of these 
will be in cities, and 50 are to be in 
rural areas. Significantly for Connecti
cut, 40 of the 75 urban zones are re
served for cities with 500,000 or fewer 
inhabitants-meaning that the Bridge
ports and New Havens and Hartfords of 
our Nation will not compete directly 
with New York and Los Angeles for a 
zone designation. 

Enterprise zones are not the panacea 
for our urban problems, Mr. President, 
but they will help. We already know 
that from experience. Connecticut was 
one of the first States in the Nation to 
develop an enterprise zone program at 
the State level, and our 11 zones have 
seen some major successes. 

Over the past decade of its existence, 
for example, the Hartford zone has seen 
the investment of $42 million, and the 
creation of 1,500 jobs. That is without 
any Federal incentives. The addition of 
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the Federal component will only en
hance the power of these zones to at
tract jobs back to our cities. And this 
is needed, because there is no better so
cial program ever created by the mind 
of man than a job. 

Mr. President, while I recognize that 
the core of this bill is solid and bene
ficial, I also know that there are a 
number of extraneous provisions which 
have climbed on for the ride. I would 
hope the conferees can tighten the bill 
in the course of the upcoming con
ference to produce a bill that merits 
everyone's support, and I certainly 
hope the President will join in this ef
fort. 

Clearly, this bill is not the only step 
we must take to build a better eco
nomic future for our Nation. We need 
to balance the budget. We must radi
cally reform our system of elementary 
and secondary education. We must con
tinue to assist defense-dependent in
dustries and comm uni ties as they 
make the transition to a world of re
duced defense spending. 

Nevertheless, this bill is a first step 
as we reorder our priorities. It shifts 
the emphasis away from consumption, 
and toward long-term savings and in
vestment. And it will help revitalize 
our cities. Americans will be better off 
if this bill passes, Mr. President, and 
for that reason, I urge my colleagues to 
support it. 

Mr. McCAIN. Mr. President, let me 
begin by stating that I am opposed to 
this legislation because it represents 
what is wrong with our budgetary and 
fiscal policy. This bad legislation is the 
product of a bad system. 

The system is so flawed that a 60-
vote supermajority is required to cut 
taxes while only requiring a simple 
majority of 51 votes to raise taxes. The 
so-called pay-as-you-go provision from 
the 1990 budget deal separately requires 
that any revenue-loosing tax cut must 
be offset by another revenue-raising 
tax increase. The net effect being an 
economic wash. Transferring weal th 
from one group in society to another 
does not fundamentally increase the 
wealth or standard of living of that so
ciety. 

The Congress should not be limited 
by such a counterproductive legal re
quirement. We will never stimulate 
economic growth or jobs by shifting 
the same dollar around. It is still only 
one dollar. We need a budgetary and 
fiscal policy that pays for tax cuts with 
spending cuts, not just another, but 
different, tax increase. 

The so-called urban aid package ulti
mately is just another tax increase. We 
have all learned the hard way what a 
disaster a tax increase is during a re
cession or slow-growth period from the 
1990 budget deal. I voted against that 
deal because I thought that tax in
creases would only stifle economic 
growth and eliminate job opportuni
ties. And, that's what happened. I am 

against this fiscal shell game for the 
same reasons. It will not increase eco
nomic growth. It will not add jobs. It 
will not reduce the deficit. And, it will 
do little for urban areas. 

Despite the lessons we should have 
learned, H.R. 11 permanently extends 
failed provisions of the 1990 budget 
deal. Congress is alone in its belief that 
we can tax our way to prosperity. I 
know differently. We cannot, and never 
will, tax our way to prosperity. Pas
sage of this legislation will only take 
us one step closer to the economic poor 
house. 

While there are many tax cuts in this 
legislation that I support, and will con
tinue to support, those tax cuts should 
not be paid for by tax increases. Tax 
cuts should be paid for by spending 
cuts. We must begin reducing the tax 
burden and the size of government. 
Both are strangling the life breath out 
of our economy. 

I would like to add that I have been 
a supporter of tax incentives like en
terprise zones as a potent means to ex
pand economic growth and job opportu
nities. Congress got it half right this 
time by including various tax incen
tives, but the bad provisions of the bill 
outweigh any benefits from the in
cluded tax incentives. I hope Congress 
keeps moving in the right direction to
ward tax incentives for economic 
growth, jobs, and opportunity. 

I strongly urge my colleagues to vote 
against this ill-conceived revenue bill. 

Mr. GORTON. Mr. President, the tax 
bill before us today presents another 
example of Congress again trying to be 
all things to all special interest groups. 
I have been around Congress long 
enough to know, of course, that one 
Senator's special interest group is an
other Senator's constituency. And, 
frankly Mr. President, this bill pro
vides many things to many of my con
stituencies. 

In its totality, however, I must vote 
against this bill because of four provi
sions: First, the making permanent of 
the temporary 1990 budget agreement 
tax increases; second, the onerous im
pact of the change in tax estimate pro
cedures on small business; third, the 
excessive new entitlement program the 
bill creates; and fourth, the excessively 
generous and costly individual retire
ment account expansion contained in 
the bill. 

Before I speak to each of these issues, 
I want briefly to touch on the provi
sions of this bill I do support. And, de
spite my opposition to the legislation 
before the Senate today, I will support 
the tax bill if it returns from co.n
ference with the House with the appro
priate changes. 

One of the most appealing provisions 
of the pending legislation, a provision 
which directly affects an important 
constituency of mine, relates to the re
peal of the luxury tax. Most specifi
cally, I am concerned about the effects 

of the luxury tax on the boat building 
and selling industry in Washington 
State. 

These are large industries in my 
State. Employers such as Bayliner and 
Tollycraft employ hundreds of individ
uals in the State of Washington. After 
visiting Bayliner, I was so swayed by 
the plight of that company and its em
ployees that I signed on as a cosponsor 
of the legislation to repeal this tax. 
These companies and others have con
tacted me urging me to do everything 
I can to repeal this onerous, industry
crippling tax. 

I deeply regret that !'cannot support 
the legislative vehicle which overturns 
the luxury tax on boats. I voted against 
the imposition of this tax and remain a 
strong supporter of repealing this tax. 
I will not, however, support the repeal 
of the luxury tax on boats at any cost. 
This bill, unfortunately, exacts far too 
large of a cost as I will detail later. 

Another important provision in H.R. 
11 is the provision prohibiting the im
position of the source tax. In brief, this 
tax is imposed by States on non
residents' pensions under the dubious 
rationalization that the retirees 
worked in the State imposing the tax 
while accruing their pensions. 

This tax by one State on a former 
resident's pension is a major and unfair 
irritant to the many individuals who 
chose the beautiful State of Washing
ton as a place to retire. Residents 
around my State have contacted me 
and expressed their frustration at the 
imposition of this tax. Here also, I am 
a cosponsor of the legislation which 
prohibits States from imposing this tax 
on nonresidents' pension income. But, 
again I cannot support the vehicle by 
which the imposition of this tax is pro
hibited. 

Finally, many of my constituents 
have called to urge my support of those 
provisions in H.R. 11 generally called 
the tax extender provisions. As my col
leagues are aware, the Congress gen
erally finds some vehicle to extend 
these tax breaks every year or so. In
cluded among these popular provisions 
are tax breaks for low-income housing, 
corporate research and development, a 
targeted jobs tax credit, mortgage rev
enue bonds, and employer provided 
educational assistance. 

All of these tax breaks have large 
constituencies in my State urging me 
to support passage of this bill. The 
housing agencies called about the low
income housing tax credit. Many cor
porations and business contacted me 
about the R&D tax credit and the em
ployer provided educational assistance. 
All urged me to pass H.R. 11 because of 
one important provision or another. 

This is no accident. Those who draft
ed the bill have married these justified 
provisions with dozens of dubious or 
bad special provisions which would 
never pass on their own, hoping that 
they can become law under cover. 
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Mr. President, I cannot ignore the 

fact this is almost a 2,000-page piece of 
legislation which costs $21 billion in ei
ther lost revenue or new expenditures. 
I support all of those provisions urged 
on me by my constituents, the boat 
builders and sellers, the retired senior 
citizen whose pension is being taxed by 
his former State's government, or the 
conglomeration of nonprofit agencies 
and for-profit businesses that will ben
efit from the extension of worthy tax 
breaks. I cannot, however, ignore the 
larger ramifications of many of the 
provisions in this bill and will not be 
bought out or bullied into accepting 
higher taxes for fear of angering impor
tant constituencies. 

First, and foremost, I am concerned 
about either retaining tax increases 
scheduled to be phased out or increas
ing taxes during this time of a weak 
economy. I voted against those taxes 
which were increased as part of the 1990 
budget deal. Among these taxes are: 
First, extension of the 55 percent top 
estate and gift tax rate for 5 years; sec
ond, extension of the personal exemp
tion phaseout for upper income tax
payers for 1 year; and third, extension 
of the itemized deduction limitation 
for upper-income taxpayers for 2 years. 

Mr. President, I voted against those 
taxes then for the same reason I do not 
want to vote for making them perma
nent now. The problem is not a lack of 
revenue; the Federal Government will 
collect over a Sl trillion this year. 
These are provisions which I believe 
are unproductive and detrimental to 
the economy. 

To quote former President Ronald 
Reagan, "There you go again." Once 
again the democratically controlled 
Congress is creating a set of new or ex
panded programs with the passage of 
this legislation. And once again, this 
democratically controlled Congress in
sists on raising taxes to pay for these 
new programs rather than prioritizing 
these needs within the current tax base 
of the country. 

Another provision of the bill of con
cern to this Senator is not directly a 
tax increase. The prov1s1on, 
euphemistically called a revenue rais
er, is nothing more than an extortion 
from America's small business owners. 
As part of this bill, individuals making 
over $120,000 are required to pay 120 
percent of the previous year's tax li
ability for the current year; or incur 
large tax penalties. 

As we tried to explain during last 
spring's debate on the Democratic 
growth package, these people are 
America's small business owners, in
corporated as subchapter S corpora
tions. By law these small business own
ers must take all of the firms' profit in 
as personal income. 

The National Federation of Independ
ent Business [NFIB] has pointed out 
that the No. 1 problem confronting 
small businesses throughout this coun-

try is "cash flow. " This provision of 
H.R. 11 without a doubt will complicate 
and confuse small businesses. These 
businesses will have accurately to pre
dict the revenues to be generated by 
their businesses or face onerous and 
outrageous tax penalties. These busi
nesses will either pay the higher taxes 
which they don't owe to the Govern
ment to avoid these penalties or pay an 
accountant accurately to predict and 
report the year's earnings. 

In either case, the bottom line for 
small businesses is that cash flow and 
their businesses will be hurt by this 
tax bill. I do not believe that this bill 
contains provisions of such importance 
that this Congress should consider fur
ther burdening our country's small 
businesses with regulations of this 
kind, especially because these new reg
ulations are designed to raise money 
that the Federal Government is not 
owed. Primarily, this is an accounting 
gimmick designed to make the budget 
deficit look smaller, not actually to in
crease revenues. In this Senator's view, 
we should not play these games with 
people's livelihoods. 

The bill before the Senate today, in 
the name of Urban Aid, also creates a 
new entitlement. The goal of the pro
gram is to improve the deli very of 
child welfare services. As far as this 
Senator can tell, this is an entitlement 
for bureaucrats. 

The amount of money is capped at a 
set amount, approximately $300 to $400 
million per year. A positive develop
ment in the area of entitlements, I 
wish all of our entitlements were so 
capped. In this Senator's view, how
ever, it still represents money that this 
country does not have and cannot af
ford to spend. 

The administration agrees with the 
goals of this program, as does this Sen
ator. Improving the delivery of services 
to children in need is important. 

From my standpoint, and that of the 
administration, however, there are two 
problems with the provisions in the bill 
relating to child welfare services. 
First, the amount of money included in 
H.R. 11 is significantly greater than 
the amount of money the administra
tion requested. It only requested $1.3 
billion, one time. The program will 
spend several hundred million dollars a 
year, permanently. 

Second, this proposal is significantly 
less flexible than what the administra
tion requested. The administration 
wanted a block-grant States could use 
in the best way they saw fit. The bill's 
provision requires the money be used 
to improve a specific set of child wel
fare programs. 

The final, and in many was most ex
cessive, provisions included in this bill 
are those related to the expansion of 
individual retirement accounts. I am a 
supporter of IRA's and believe that 
they do provide an appropriate private 
savings vehicle for retirement for 

many Americans. But the inclusion of 
the Bentsen-Roth proposal in this bill 
goes way beyond what is either appro
priate or which this country can rea
sonably afford given its current budg
etary problems. 

I am most troubled by three aspects 
of the $8 billion IRA provisions in the 
bill. First, some estimates of the out
year budgetary impact of these provi
sions estimate that the Federal Gov
ernment may lose $10 to $15 billion per 
year after the first 5 years. This reve
nue loss will occur primarily because 
of the nondeductible but nontaxed in
terest accumulation of a new special 
IRA created by the bill. 

Second, I believe the proposal is 
shifting away from an emphasis on sav
ings for retirement. This proposal al
lows for contributions in the non
deductible IRA to be withdrawn after 
only 5 years. The proposal also allows 
for withdrawals for several worthy pur
chases or expendi tur.es such as first
time homebuyers, education, and/or 
large medical bills. All of these are im
portant purchases in the life of con
sumers. But any financial planner will 
tell you that savings for retirement 
must be above and beyond these ex
penditures. We should not be providing 
such easy access to a pot of money 
being saved for retirement. 

Third, and most importantly, I be
lieve the Federal Government needs to 
get its financial house in order. Insti
tuting a new program which loses reve
nue, significant revenue in the out
years, is sending the country's tax
payers a mixed message. It is ridicu
lous to say to consumers, save, save, 
save while Uncle Sam continues to bor
row and spend, spend, spend. 

Mr. President, as I said, I will not 
support H.R. 11. I cannot justify voting 
for this bill just because of the few pro
visions of this bill which I support. I 
believe my constituents will under
stand that I must weigh the bill in its 
totality. And, as I have laid out above, 
in its totality, this bill does not, and 
will not, meet its stated goals of urban 
revitalization or economic growth and 
creates new entitlements and loses rev
enue for the Federal Government this 
country cannot afford. 

Mr. SANFORD. Mr. President, I in
tend to support this tax legislation. It 
is certainly well intentioned. After the 
President vetoed the bill passed by the 
House and Senate last spring, the idea 
of wide-ranging tax legislation was 
largely put to rest for this session. The 
explosion in Los Angeles revived talk 
of new tax approaches to dealing with 
investment in inner cities. 

In addition, there is broad support in 
both Houses for two other aspects of 
this bill, the so-called extenders and 
repeal of the luxury tax on boats. The 
tax credits that are expiring have prov
en track records. They are accomplish
ing what we want them to do. And 
most of us agree that they should be 
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extended. So, this bill contains legisla
tion to extend those credits. 

We have also learned from experience 
that the luxury tax did not accomplish 
what we wanted. It has almost killed 
the boat building industry in this coun
try. It has raised very little revenue, 
and it has put thousands out of work at 
far greater cost to the U.S. Treasury 
than any revenue it was even intended 
to generate. Instead of generating reve
nues, this ill-conceived tax, which I op
posed from the outset, took hard-work
ing, highly skilled taxpayers off the 
rolls of those who pay taxes and put 
them on the rolls of those who receive 
unemployment or take service jobs at 
minimum wages. So, again, there was 
broad bipartisan support to repeal that 
tax. 

The real estate industry has been in 
the doldrums for several years, but this 
bill extends the depreciable life of real 
estate which will probably put more 
construction workers out of work and 
push real estate values down even fur
ther. That, of course, will cause a fur
ther erosion in local government tax 
bases and in the value of portfolios at 
banks, savings and loans, and other fi
nancial institutions. 

It is clearly not a perfect bill, but 
there are some important positive as
pects such as the enterprise zones, the 
extenders, repeal of the luxury tax, the 
taxpayer bill of rights, a capital gains 
provision for seed capital for small 
companies, and IRA's to increase sav
ings in our country. 

It also includes a measure to stream
line the welfare system that I have 
worked on with Senator HOLLINGS and 
others. This provision reduces adminis
trative duplication and promotes bet
ter coordination between the Food 
Stamp, Aid to Families with Depend
ent Children, and Medicaid Programs. 

Mr. President, we need to take a 
good, hard look at our tax system next 
year. It has clearly been a very impor
tant issue in the Presidential and con
gressional campaigns this year, and it 
is the primary fiscal tool the Govern
ment has to stimulate the economy. In 
the interim, this bill accomplishes 
many of the goals on which there has 
been little disagreement. I only hope 
that the President does not, for politi
cal reasons, veto this bill. That would 
have some devastating effects. For ex
ample, it would take the boating indus
try with it. It would eliminate many of 
the tax incentives in the code for hir
ing handicapped workers, for undertak
ing research and development, for em
ployer provided educational assistance, 
for mortgage revenue bonds, for low-in
come housing, and for qualified small
issue bonds. In addition, a veto would 
eliminate both the provision equalizing 
the tax treatment relating to the de
ductibility of health insurance for the 
self-employed and the tax credit for 
first-time home buyers. 

So, Mr. President, I will support this 
bill for the progress it represents. 

Mr. LEVIN. Mr. President, the bill 
before us today is far from a perfect 
bill. But, it is good enough of a bill to 
vote for and send to a conference with 
the House of Representatives. 

During consideration of it on the 
Senate floor, I voted in favor of the 
Bumpers amendment to strike the 
committee bill's requirement that indi
viduals and small businesses make esti
mated tax payments of 120 percent of 
last year's liability if they thought 
they would be unable to accurately 
project and pay estimated taxes on 90 
percent of the current year's tax liabil
ity. Many small businesses, in particu
lar, find it difficult to project their in
come for the current year with a high 
degree of accuracy because it may de
pend on economic conditions that are 
both uncertain and beyond their con
trol. Instead, they find the preceding 
year's tax liability a firm number upon 
which they can plan and make their es
timated tax payments. It seems to me 
that what this 120-percent provision in 
the committee bill is really saying is, 
"try to do the very difficult; and if you 
can't do that, then give us (the U.S. 
Treasury) a large interest free loan." 
This provision is both overly burden
some and unfair. 

Similarly, I voted in favor of the 
Simon amendment to strike the provi
sion of the committee bill that would 
allow for the amortiztion of intangi
bles, including goodwill. It has been ar
gued that this change in the Tax Code 
will encourage mergers and acquisi
tions In light of our experience in the 
1980's, in which companies were crip
pled by borrowing to either engage in 
an acquisition or to fight one off, it 
would be unwise to make a change in 
the Tax Code now that could provide a 
further incentive in that direction. In 
addition, it is not at all clear what the 
basis is for the general assumption 
that the value of goodwill declines with 
time. I have serious doubts about 
changing the Tax Code to allow some
one to take an economic loss based on 
such an assumption. In particular, I am 
troubled by the revenue loss acknowl
edged in the committee's own docu
ments. By 1997 this provision will be 
costing the Treasury about $2 billion a 
year and growing. 

It is my hope that these two provi
sions will be dropped from the bill in 
conference. 

However, it is the many other provi
sions in this bill that I have long sup
ported which allows me to vote to send 
this bill to conference in the hopes that 
it can be improved and sent to the 
President for his signature. In particu
lar, I am pleased that this bill includes 
the temporary extension of incentives 
in the Tax Code for employer-provided 
educational assistance, for middle- and 
low-income housing, for research and 
development, for health insurance for 
the self-employed, and for job training. 
I would prefer that these provisions be 

made permanent because that would 
give individuals who utilize them the 
ability to more effectively plan and it 
would give the Government a more ac
curate picture of the actual revenue 
flow into and out of the Treasury over 
time. But, at a minimum we need to 
provide for the temporary extensions 
included in this bill. 

I am also pleased that this bill in
cludes a number of provisions that 
should provide a spark to the economy. 
Among them are the tax credit for 
first-time home buyers, the special de
preciation allowance in the first year 
that equipment is purchased, the re
form in the passive-loss rules on real 
estate, and the repeal of the luxury tax 
on boats, which has been particularly 
harmful to the boat manufacturers in 
my State of Michigan. 

Furthermore, I believe that the eco
nomic development initiatives for dis
tressed areas of our country that are 
contained in this bill have the poten
tial for demonstrating the usefulness of 
new approaches to reversing years of 
decay and decline. Similarly, the foster 
care and welfare reforms included in 
this legislation are designed to put the 
Government on the side of stronger 
families and less dependency. The 
health care reforms that were attached 
by a floor amendment seek to address 
the problems that small businesses are 
encountering in providing health care 
to their employees. I am pleased to see 
at least some heal th care proposals en
acted this year, although we should act 
quickly next year on a more com
prehensive approach or else what we do 
today will just lead to cost-shifting 
among health care recipients. 

My greatest frustration with this bill 
is the same that I felt with regard to 
the tax legislation that we passed ear
lier this year and which was vetoed by 
the President. I believe that this bill 
represents a missed opportunity for 
long-term deficit reduction, particu
larly by not making the wealthiest 
among us pay their fair share in taxes. 

So, on balance, I support this bill. 
Let us pass it, send it to conference, 
improve it, and send it to the Presi
dent. At some point, though, we will 
need to pass tax legislation that is part 
of a comprehensive approach to reduc
ing the budget deficit if we are going to 
protect the long-term economic health 
of our country and the futures of our 
children. 

DURABLE MEDICAL EQUIPMENT FRAUD AND 
ABUSE 

Mr. SASSER. Mr. President, I sup
port this amendment, and I am par
ticularly pleased to note that it in
cludes Medicare antifraud and abuse 
amendments which I originally intro
duced in S. 1736, the Medicare Durable 
Medical Equipment Patients Protec
tion Act of 1991. 

Senate passage of this legislation is 
the culmination of several months of 
investigative work by the Senate Budg-
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et Committee and by the Senate Com
mittee on Aging looking at the fraudu
lent and abusive Medicare billing prac
tices of some, not all, medical equip
ment suppliers. I want to thank the 
chairman of the Finance Committee, 
Mr. BENTSEN, and also Mr. PRYOR, 
chairman of the Aging Committee and 
a member of the Finance Committee, 
for working so closely with me and 
with the Aging Committee ranking mi
nority member, Senator COHEN, to see 
that this much-needed legislation was 
included in this amendment. 

Mr. President, early in 1991, after a 
series of articles appeared in the Nash
ville Tennessean, the Senate Budget 
Committee began a series of hearings 
examining fraud and abuse in Medicare 
reimbursement for durable medical 
equipment and supplies. We found 
many problems. Unethical suppliers 
were forum shopping, searching for 
Medicare carriers with the highest re
imbursement and most generous cov
erage and utilization policy, They were 
taking advantage of huge differences in 
payment rates from one part of the 
country to another. They were 
unbundling claims-billing for separate 
components of small items in order to 
maximize their payments. We found 
that some were avoiding detection for 
fraudulent and abusive billings by hid
ing behind several supplier numbers. 
We found some third-party payment 
agents depositing large caches of 
equipment and supplies in nursing 
homes, offering kickbacks to nursing 
homes for their business, and billing 
the Medicare program for it all. We 
heard of aggressive telemarketing 
schemes in which overpriced and 
unneeded equipment was sold to Medi
care beneficiaries. There was a big 
problem, Mr. President, and it was 
clear we were wasting millions of dol
lars annually. 

There has already been some progress 
on this issue. After our hearings and 
similar hearings held by the Senate 
Aging Committee, and after legislation 
was introduced, the Department of 
Health and Human Services issued new 
regulations which when fully imple
mented will help clean up a lot of this 
abusive billing. The number of Medi
care carriers making payments for du
rable medical equipment and supplies 
will be reduced to only four throughout 
the country. The practice of forum 
shopping will be eliminated by this and 
a requirement that billing be based on 
the Medicare beneficiary's place of res
idence-so-called ZIP Code billing. In 
addition, much-needed controls will be 
placed on the issuance of supplier bill
ing numbers, with new standards which 
must be met before a supplier can par
ticipate in the Medicare Program. 
These provisions were contained both 
in my bill and in Senator COHEN'S leg
islation. 

The amendment before us today con
tains additional antifraud and abuse 

provisions contained in my earlier bill 
and in Senator COHEN'S bill which were 
not addressed by the recent regula
tions. We do intend to slow down im
plementation of these reforms already 
moving ahead. We have worked closely 
with the Department to achieve this 
goal, and the additional provisions in 
this amendment will strengthen, not 
impede, the progress we have already 
made. 

The items in this amendment would 
address some additional supplier busi
ness standards which must be met in 
order to obtain a supplier number; re
quire uniform national coverage and 
utilization review standards for 200 se
lected items of medical equipment and 
supplies; subject ostomy, tracheos
tomy, and urological supplies and sur
gical dressing and other supplies to na
tional fee limits; prohibit multiple sup
plier billing numbers; require develop
ment of standardized certificates of 
medical necessity; modify the Medicare 
antikickback statute to make it clear 
that certain third-party billing ar
rangements with nursing homes for 
equipment and supplies violate the law; 
protect Medicare beneficiaries from fi
nancial liability for unnecessary equip
ment sold to them by a supplier who 
has been excluded from Medicare par
ticipation; and require a GAO study of 
the types, volume and utilization of 
medical equipment and supplies fur
nished by third-party billers to nursing 
homes. , 

Mr. President, I would also like to 
note that cooperation we have had 
throughout this process from groups 
representing ethical durable medical 
equipment suppliers. These amend
ments, and our earlier bills, have en
joyed support from the industry 
throughout this long process. I think 
that kind of cooperation, and the rec
ognition that there have been some bad 
practices in the past, will contribute a 
lot to reducing Medicare waste and 
abuse. 

HIGH MEDICARE HOSPITALS 
Mr. MACK. Mr. President, I would 

like to make some remarks about an 
issue which was not addressed in the 
Medicare and Medicaid Amendments 
Act of 1992, but, nonetheless, is very 
important to my State and others. I 
speak of the plight of Medicare-depend
ent, or high Medicare hospitals. While 
this legislation addresses the issue of 
Medicare reimbursement for small 
rural Medicare dependent hospitals, it 
does not address the plight of other 
high Medicare hospitals. 

Mr. President, I believe my col
leagues are aware of my deep interest 
in, and concern for, the financial plight 
of high Medicare hospitals. Many of 
these hospitals are continuing to expe
rience severely reduced, and in many 
cases, negative Medicare operating 
margins. These hospitals have little or 
no choice but to either cut back on 
medical personnel or consider the ra-

tioning of services. Additionally, when 
these hospitals attempt to cost shift, 
they become less competitive and risk 
losing the few non-Medicare payers 
they have. 

Mr. President, when the Prospective 
Payment Assessment Commission 
[ProP AC] made its report to Congress 
in 1990, it stated the Medicare depend
ent hospital problem warranted further 
study. We have not seen this further 
study take place and I am aware the 
condition of many of these hospitals in 
my State and around the country con
tinues to deteriorate. It is time for de
cisive action by ProP AC and by the 
Congress. 

Mr. GRAHAM. Mr. President, I would 
like to echo the concerns of my col
league, Senator MACK. We have worked 
together for several years to address 
the needs of Medicare dependent facili
ties in our State and around the coun
try. 

As many of my colleagues know, 
Florida leads the Nation in the number 
of hos.pi tals classified as high Medicare 
hospitals. Senator MACK, myself and 
the Florida Hospital Association would 
welcome a visit by ProPAC to Florida 
to study our high Medicare hospitals. 

We hope the Congress will be pre
pared to act on legislation to address 
the special needs of these Medicare de
pendent hospitals in the 103d Congress. 

Mr. BRADLEY. I agree with the Sen
ators from Florida about the need to 
address the difficult financial situation 
faced by hospitals with a high percent
age of Medicare patients. The Prospec
tive Payment Review and Assessment 
Commission [ProP AC] has conducted a 
preliminary study and confirmed that 
these hospitals have a harder time fi
nancially than other hospitals. Al
though that study found some of these 
hospitals may be less efficient than 
others, the hospitals in New Jersey cer
tainly do not fit that profile. The hos- · 
pitals in New Jersey have high occu
pancy, low administrative costs, and 
provide efficient high quality of care to 
many of our senior citizens. 

One hospital in particular, in Ocean 
County, NJ, has almost 70 percent of 
its patient days paid by Medicare. And 
under the State payment in New Jer
sey that was used as the model for the 
Medicare DRG system, we know that 
Medicare is not paying its full share. 
This shortfall unfairly punishes hos
pitals such as the one in Toms River, 
who are struggling to continue to meet 
the health care needs for the popu
lation they serve. 

Unfortunately, during this session, 
we were unable to pass those provisions 
sponsored by my colleagues from Flor
ida that would have provided more ade
quate payment for these hospitals. 
However, it is my intent to continue to 
push for an adequate response. I am op
timistic, and I look forward to working 
with my colleagues to achieve our 
common goal of ensuring high quality 
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health care for our senior citizens 
under Medicare. 

PHYSICIAN SELF-REFERRAL PROVISIONS 
MEDICARE AND MEDICAID AMENDMENTS 

Mr. ADAMS. I would like to thank 
the manager of the bill, the esteemed 
chairman of the Finance Committee, 
for working with Senators METZEN
BAUM, BINGAMAN and me, to address our 
serious concerns regarding section 136 
of S. 3274, the Medicare and Medicaid 
Amendments of 1992, the provisions 
dealing with the prohibitions on physi
cian self-referrals under Medicare. 

As the sponsors of S. 3186, the Ethics 
in Referrals and Billing Act of 1992, we 
are seeking to expand the prohibitions 
on the practices of physicians who 
refer patients to health entities in 
which they have a financial interest. 
We introduced S. 3186 because the evi
dence is clear that physician self-refer
rals drive up heal th care costs and re
sult in unnecessary utilization of serv
ices. If we in Congress are serious 
about health care cost containment 
and unwarranted procedures, we must 
build upon the very modest ban on 
such practices currently in Medicare. 

I understand the importance of ex
ceptions to any statutory bans of phy
sician referrals and S. 3186 includes a 
number of carefully drafted exceptions. 
I am concerned, however, that the pro
visions in section 136 unnecessarily 
broaden the exceptions currently pro
vided for under Medicare. 

Mr. METZENBAUM. I share the same 
concerns that Senator ADAMS has re
garding the definition of group prac
tice. 

Mr. ADAMS. The most significant of 
our concerns is the proposed change in 
the definition of group practice found 
in section 136(c). I want to emphasize 
that this change in definition should be 
dropped; it represents a potentially 
huge loophole that would change the 
entire meaning of a group practice by 
allowing all manner of arrangements 
with physicians acting as independent 
contractors on a part-time basis. 

Another major concern that I have is 
the proposed addition of an exception 
for "services under arrangements" in 
section 136(a)(6). This language is also 
much too broad and will likely lead to 
all kinds of unanticipated financial ar
rangements that are inconsistent with 
the intent of the law. This provision 
should be dropped in conference but if 
retained, the language must be tight
ened. 

A third concern that I have is that 
the new exception for rural providers is 
much too broad. It is not enough that 
the clinical laboratory furnishing the 
services is located "in a rural area." At 
minimum, the provision should ensure 
that the services provided are provided 
substantially within the rural area. 
Otherwise, we can expect that clinics 
serving largely urban or suburban 
areas will be located on the edge of a 
rural area but will, in effect, mostly 
serve a nonrural area. 

Mr. BENTSEN. I thank the Senators 
from Washington and Ohio for raising 
their concerns about the physician re
ferral provisions in the biJl. They have 
raised important questions and it is my 
intent to ensure that they are resolved 
in conference. I will insist in con
ference that the part-time and inde
pendent contractor issue be resolved in 
a different manner than changing the 
definition of group practice. My col
league from Washington also has my 
assurance that his other concerns 
about section 136 will be addressed by 
the Senate in conference and that I 
will work closely with him to achieve a 
satisfactory resolution to their con
cerns. 

Mr. ADAMS. I thank the Senator 
from Texas for his attention to these 
matters and his commitment to resolv
ing them in conference. I greatly ap
preciate his effort in ensuring that 
needed amendments to the Medicare 
and Medicaid programs are dealt with 
before we adjourn this Congress. 

Mr. METZENBAUM. I also wish to 
express my appreciation to the Senator 
from Texas for his assurances that our 
concerns will be addressed by the Sen
ate in the conference on this legisla
tion. 

REPEAL OF REDUCED MEDICARE PAYMENT 
PROVISION FOR " NEW PHYSICIANS" 

Mr. McCAIN. Mr. President, I want 
to thank the chairman, Senator BENT
SEN, and the ranking member, Senator 
PACKWOOD for including in this bill leg
islation I introduced to end an inequity 
in the Medicare law. S. 2362, which I in
troduced on March 17, 1992 would elimi
nate discrimination in Medicare reim
bursement practices for physicians. 
Current practices result in new physi
cians receiving less reimbursement for 
the same procedure than physicians 
who have been practicing for a longer 
period of time. The bill is identical to 
legislation sponsored in the House of 
Representatives by Congressman ED 
TOWNS. 

S. 2362 enjoys the broad, bipartisan 
support of 32 Senators. I am pleased 
that the following Senators are cospon
sors of S. 2362: Senators BROWN, BURNS, 
CHAFEE, COCHRAN, COHEN, CRAIG, 
DASCHLE, EXON, FOWLER, GLENN, GOR
TON, GRAHAM, GRASSLEY, HARKIN, HAT
FIELD, HELMS, HOLLINGS, JOHNSTON, 
KASTEN, LUGAR, MACK, MCCONNELL, 
MURKOWSKI, NICKLES, PRESSLER, SHEL
BY, SMITH, STEVENS, WALLOP, WARNER, 
WIRTH, and WOFFORD. 

Specifically, this legislation would 
repeal the inequitable provision of ex
isting law that reduces Medicare pay
ment to so-called new physicians in 
their first 4 years of practice. With 
some limited exceptions, current law 
reduces the payment base or allowed 
amount by some 20 percent in the phy
sician's first year of practice, 15 per
cent in the second year, 10 percent in 
the third, and 5 percent in the fourth 
year. My amendment would repeal this 
discriminatory law. 

The rationale behind this law, which 
was enacted 2 years ago, was to achieve 
budget savings at the expense of young 
physicians and physicians new to pro
viding care for Medicare beneficiaries, 
under the assumption that a new phy
sician's services are of less value-and 
therefore less worthy of full compensa
tion-than those of more experienced 
physician. However. the value of these 
physicians' services, as evidenced by 
the new Medicare physician payment 
system which bases reimbursement on 
a resource-based relative value scale 
[RBRVS], is not modified based on the 
experience of the physician providing 
the care. 

Furthermore, the RBRVS assigns a 
value to each service-and that service 
does not cost those designated as new 
physicians any less to perform than 
physicians who have bee;:i in practice 
for a longer time. Under the current 
law, the definition of a new physician 
is so general and so vague that physi
cians who have served in the military 
for years, but have not previously 
billed the Medicare Program, are 
viewed as new physicians. Payments 
for the fr . services to Medicare bene
ficiaries are reduced during the first 4 
years of civilian private practice, 
Clearly, the existing law does not re
ward these dedicated physicians on a 
level commensurate with their experi
ence, 

The current law reducing payments 
to new physicians violates the underly
ing concepts behind the Medicare phy
sician payment reform, which became 
effective as of January 1, 1992. It also 
ignores the financial reality facing new 
physicians of meeting high startup 
costs associated with building a new 
practice, and the skyrocketing costs of 
medical education. 

The provisions of the current law 
serve only to discourage new physi
cians from certain targeted specialties 
and providing care for Medicare bene
ficiaries, as well as causing group prac
tices to steer Medicare beneficiaries 
away from those physicians defined 
under the law as new. 

Resolving this issue enjoys broad 
support in this body. and in the medi
cal community. If enacted, it will en
sure that all physicians are treated 
fairly, and corrects the inequities of 
the current law. Again, I thank the 
chairman and ranking member for rec
ognizing the need to address this in
equity, and pleased this legislation is 
being included in the underlying bill. 

CORPORATE SPONSORSHIP 

Mr. FORD. If the distinguished chair
man of the committee, Senator BENT
SEN, would yield, I wanted to raise an 
issue with him that is of great concern 
to several of my constituents. As the 
chairman is aware, section 8005 of H.R. 
11, as reported, relates to the unrelated 
business income tax [UBIT] treatment 
of corporate sponsorship arrangements 
and tax exempt organizations. While I 
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applaud the chairman's effort to clarify 
what has become an interpretation 
nightmare for many of these organiza
tions, I am concerned that the provi
sions of the Senate Finance bill may be 
overly restrictive for some tax exempt 
organizations. 

In order to be exempt from UBIT, the 
Senate bill, as currently drafted, re
quires that net proceeds from the spon
sored event be used for a charitable or 
educational purpose. However, the bill 
also provides that the safe harbor rule 
does not apply in the case where adver
tising or promotion is provided for the 
sponsor's products or services. 

I am concerned that these provisions 
may result in certain events in my 
State being inadvertently subject to 
UBIT. It would appear that even if the 
tax exempt organization uses proceeds 
from a sponsored event consistent with 
their tax exempt status, or more di
rectly, to forward their own exempt 
purposes, unless those purposes are 
charitable or educational in nature, 
the safe harbor rules will not apply. 
This is true even though current law 
does not require these tax exempt orga
nizations to use their funds for chari
table purposes. 

Further, I am also concerned that 
the language precluding advertising 
and promotion of the sponsor's prod
ucts or services may actually pro hi bit 
corporate-sponsored events. A tax ex
empt organization may be forced to 
forgo corporate sponsorship out of fear 
that media coverage and advertising of 
the event in general will kick the event 
out of the safe harbor rule. 

I am aware that the House-passed 
provisions governing corporate spon
sorship are significantly different from 
the Senate provisions. In the case of 
one of my constituents, I believe that 
the House-passed provisions provide 
the appropriate relief. I would encour
age the distinguished chairman to con
sider the impact this provision would 
have on numerous tax exempt organi
zations which may directly, or indi
rectly, provide advertising or pro
motion for a sponsor's product or serv
ice, and on organizations which rein
vest the proceeds of an event back into 
the organization to further its own 
purposes. It is not necessarily clear 
that such organizations would even be 
helped by the House-passed provisions. 

I would encourage the distinguished 
chairman to consider this issue in con
ference. 

Mr. McCONNELL. Mr. President, I 
want to address two technical matters 
pertaining to corporate sponsorship 
and the unrelated business income tax. 
It has come to my attention that lan
guage in the Senate version of H.R. 11 
would significantly reduce the ability 
of tax-exempt organizations in my 
State to carry out events that signifi
cantly benefit the community and the 
industry which they represent. 

As I understand it, section 8005 would 
require tax-exempt organizations to 

use the net proceeds from sponsorship 
payments for charitable purposes. This 
provision could put organizations in 
my state in a very difficult position. 

I would like to point out that only 
501(c)(3) organizations are required to 
use the net proceeds of sponsorship 
payments for charitable purposes. Cur
rent law does not require 501(c) (4), (5) 
or (6) organizations to use their funds 
for charitable purposes, but allows 
these funds to be used to further the 
exempt purposes of that organization. 

I am hopeful that during the con
ference, members will consider alter
natives that would remain consistent 
with current tax law and permit sec
tion 501(c) (4), (5) or (6) organizations to 
use the net proceeds raised in related 
events to further their own exempt 
purposes from which their tax exemp
tion is derived. 

In addition, Mr. President, I support 
the adoption of language contained in 
H.R. 5645, as passed by the House, re
garding the use of corporate sponsor
ship payments by tax-exempt organiza
tions. I believe that the Senate bill at
tempts to define too narrowly the 
forms of recognition which would not 
be subject to the unrelated business in
come tax. The House version, on the 
other hand, would widen the scope of 
recognition, thus better serving the in
dustries and communities these organi
zations represent and serve. Without 
the opportunity to attract adequate 
funding, we will see a significant drop 
in the level of charitable contributions 
from these tax-exempt organizations. 

Let me reiterate my support for con
sistent and fair tax treatment of all 
tax-exempt organizations. I am hopeful 
that during the conference on R.R. 11, 
these important issues will be ad
dressed so that final language will pro
vide a safe harbor exception on the use 
of sponsorship payments from unre
lated business income tax. 

Mr. President, I appreciate the chair
man's favorable consideration of these 
issues. 

Mr. BENTSEN. I say to my friends 
from Kentucky, that we are aware of 
these arguments. As they know, our 
staff have discussed this issue, in par
ticular the impact this section would 
have on specific events in Kentucky, 
and I am aware of the Senator's con
cerns. The Senators are correct that 
the provision on corporate sponsorship 
differs from the House bill, and I can 
assure them that their concerns are 
noted and will be considered in the con
text of the conference on this measure. 

Mr. FORD. I thank my good friend 
for his courtesies and consideration. 

SOLE COMMUNITY JUSTICE ACT 

Mr. DANFORTH. Mr. President,_ I 
would like to direct a question to the 
distinguished chairman of the Finance 
Committee, the Senator from Texas, 
concerning my legislation, S. 2996, the 
Sole Community Justice Act of 1992. As 
the chairman knows, I wanted this 

piece of legislation to be included in S. 
3274, the legislation now before the 
Senate. He and I worked hard to in
clude my bill in this legislation, but 
unfortunately, estimated revenue and 
technical constraints prevented action 
at this time. 

I am very concerned that a certain 
small subgroup of other urban hos
pitals are not being treated equally 
with those rural and other urban hos
pitals that qualify for sole community 
hospital status. I have been of the view 
that correcting this inequity will be 
only of small cost to the Treasury, and 
the benefits of achieving equity for 
these hospitals far outweighs the cost 
of doing so. Unfortunately, certain an
alysts at the Health Care Financing 
Administration and the Congressional 
Budget Office believe the cost will be 
more substantial than I have been led 
to believe. 

In fact, I have been told that the cost 
of this provision would be roughly $10 
million a year. The Congressional 
Budget Office has estimated that the 
cost will be $38 million a year. My 
question for the chairman is the fol
lowing: If I can persuade the Congres
sional Budget Office that the cost is 
closer to my figure than to theirs or if 
we pass a bill which is larger in scope 
next year, will the chairman work with 
me to have this provision included in 
the bill which emerges from the Fi
nance Committee? 

Mr. BENTSEN. I appreciate how 
strongly the Senator from Missouri 
feels about this legislation. I know he 
understands that the estimated costs 
prevented its inclusion in this amend
ment. It is my understanding that the 
Prospective Payment Assessment Com
mission is developing a data base that 
will supply the information needed by 
the Congressional Budget Office to pro
vide a more accurate estimate of the 
cost of the Senator's legislation. I will 
continue to work with him to pursue a 
solution to the problem his legislation 
addresses. 

Mr. DANFORTH. I thank the distin
guished chairman and assure him that 
I will do everything that I can in the 
next year to see that all hospitals, 
whether in rural or other urban areas, 
which meet the reasonable criteria for 
sole community hospital status obtain 
that status. 
PROGRESS ON IMPLEMENTATION OF THE ADOP

TION AND FOSTER CARE ANALYSIS AND RE
PORTING SYSTEM 

Mr. BINGAMAN. Our Nation's foster 
care, adoption, and child welfare sys
tem remains in dismal condition. Infor
mation gathered by the Senate Finance 
Committee and published in the CON
GRESSIONAL RECORD on August 3 re
veals that the number of our children 
in foster care has increased 50 percent 
in the last 5 years. The system seems 
to have lost perspective. It fails to ac
knowledge the fact that it is dealing 
with the lives of young, fragile, and 
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often abused or disabled children. They 
cannot be left to wallow in debilitating 
conditions while the bureaucracy lan
guidly determines their fate. Children 
who, when they entered the system 
were adoptable, leave the system as 
special needs individuals, often due to 
physical abuse and emotional distress 
encountered in their foster environ
ment. 

Provisions under title VII, part I of 
H.R. 11 aim to improve the condition of 
our foster care, adoption, and child 
welfare services. Through identifica
tion of effective programming, encour
agement of pilot programs, and im
provement of Federal and State coordi
nation, among other provisions, we at
tempt to remedy the ills that have ren
dered the system incapable of handling 
the dramatically increased numbers of 
children forced to leave their family 
homes. 

However, the most fundamental prob
lem with our children's services re
mains the lack of comprehensive data. 
Without a system of measuring or 
tracking our foster care, adoption and 
child welfare problems, we are at
tempting to devise solutions to prob
lems which are not yet fully identified. 
In 1986 the chairman of the Finance 
Committee authored legislation which 
instructed the Department of Health 
and Human Services to establish a na
tionwide system of data collection. 
Public Law 99-509 gave HHS 5 years to 
appoint an Advisory Committee, evalu
ate the steps of establishing a data col
lection system, report to Congress and 
promulgate rules. Full implementation 
was to be completed October 1, 1991. 

In the past 6 years, HHS has failed to 
follow the designated timetable. As 
evidenced in a June 10 hearing before 
the Senate Finance Committee, HHS 
could not provide a satisfactory expla
nation, but to say that there was a 
lack of due diligence. Now, HHS says, 
it has remedied that problem. However, 
the Secretary's final regulations have 
yet to be published-nearly 3 years 
after the established deadline. We have 
no indication when final implementa
tion will fall into place. 

I agree that the provisions contained 
in H.R. 11 to improve our foster care, 
adoption and child welfare system are 
laudable. However, I ask the support of 
my esteemed colleagues in insisting 
that HHS place final development of 
the national data collection system as 
a top priority. At this point, the thrust 
of the Department's energies must be 
in gathering pertinent information 
from the States. Only then can we re
form our woeful-and, frankly, 
embarassing-national foster care, 
adoption, and child welfare system. 

Quite simply, we are letting our 
youngest and most helpless American 
citizens down. It is time to forcefully 
insist that HHS provide us with a reli
able data collection system. Until 
then, we will continue to wage war 
against an invisible enemy. 

Mr. BENTSEN. I agree with my col
league's assertion that the HHS data 
collection system must rank as a top 
priority for the Department. That sys
tem, as well as an effective method of 
review, are paramount to ensuring that 
our children receive proper and hu
mane treatment within our foster care, 
adoption, and child welfare system. As 
I pointed out during our committee 
hearing on June 10, the long HHS his
tory of giving low priority to these pro
grams must end. 

CASUALTY LOSS EXCEPI'ION TO UNIFORM 
CAPITALIZATION RULE 

Mr. BENTSEN. I would like to en
gage Senator PACKWOOD in a colloquy. 
I recall that in 1986, when the Senator 
was chairman of the Finance Commit
tee, we enacted section 263A of the Tax 
Code to simplify tax compliance 
through the use of a set of capitaliza
tion rules. These capitalization rules 
required certain taxpayers, including a 
taxpayer engaged in the farming busi
ness, to capitalize both direct and indi
rect costs. 

At that time, I recall that we also 
adopted an exception to the ca pi taliza
tion rule, section 263A(d)(2), to provide 
relief to taxpayers whose plants were 
lost by reason of freezing tempera
tures, disease, drought, pests or cas
ualty. As the Senators know, recently 
many orchards, vineyards, and groves 
have been destroyed by catastrophic 
events. Hurricanes Andrew and Iniki 
not only destroyed homes and dev
astated buildings, but they also dev
astated the agricultural industry in 
southern Florida and Kauai, destroying 
local citrus groves and nut trees. The 
damage that has occurred will have a 
significant impact on the economy and 
the agricultural industry of those 
areas. 

In addition, recent reports and sto
ries have revealed the widespread infes
tation of phylloxera in the vineyards of 
Oregon, California, and Washington. As 
you know, this aphid-like louse, which 
is impervious to pesticides, destroys 
the roots of grapevines. I understand 
that the only way to eliminate 
phylloxera is to remove the vines and 
replant the vineyard with phylloxera
resistant roots. Although the full dev
astation is unknown, costs associated 
with replanting and lost production are 
estimated at $500 to $1 billion in Napa 
and Sonoma Counties alone. These 
costs could lead some wineries to go 
broke. 

I am sure that there are many other 
catastrophic events destroying or
chards, vineyards, and groves. Given 
the extent of recent damage and the 
economic hardship many of the farm
ing businesses will face, I am con
cerned that if the exception to section 
263A contained in paragraph (d)(2) of 
that section is interpreted too nar
rowly, it may have an unforeseen ad
verse affect on these farming busi
nesses. 

Is it the understanding of the Sen
ator from Oregon that we intended the 
exception to permit taxpayers to de
duct all costs otherwise subject to the 
capitalization requirements in section 
263A or 263 if section 263A did not 
apply? 

Mr. PACKWOOD. Yes; it is. The ex
ception to section 263A contained in 
paragraph (d)(2) of that section is in
tended to apply to all costs otherwise 
subject to 263A, or 263 if section 263A 
does not apply, incurred as a result of 
freezing temperatures, disease, 
drought, pests, or casualty. The provi
sion is intended to permit all replant
ing costs, not just reproductive costs 
associated with restoring orchards or 
groves to their original condition to be 
deductible. 

For example, in the case of a citrus 
grove destroyed by a hurricane, the 
costs of site preparation, such as re
moval of old trees, the cost of new 
trees, and any labor costs incurred in 
replanting would be deductible under 
this exception, as would the costs of re
placing underground irrigation pipes 
uprooted because of the storm. Simi
larly, in the case of vineyards de
stroyed by phylloxera B, preproductive 
costs, costs such as replacement vines, 
replanting of rootstocks, the purchase 
of trellis and drain tile and irrigation 
equipment solely to replace equipment, 
the removal of which was necessitated 
by the infestation, and the costs of 
land preparation, would all be deduct
ible for under this exception. Of course, 
since it was the intention of this excep
tion to place a taxpayer in the same 
position as before the loss occurred, we 
would assume the IRS would not per
mit a taxpayer to upgrade the vine
yard, grove or orchard before the loss 
occurred. Similarly, we should also as
sume the IRS will prevent a double de
duction from occurring under section 
165(m). 

SECTION 3006 OF H.R. 11 

Mr. BOREN. Mr. President, it is my 
understanding that the bill includes a 
provision which requires real estate re
porting persons, in connection with 
real estate transactions, to file infor
mation returns with the Internal Reve
nue Service and provide statements to 
customers regarding the portion of any 
real property tax credited to the pur
chaser of a piece of property. 

Mr. BENTSEN. The Senator from 
Oklahoma is correct. This provision 
seeks to improve taxpayer compliance 
under existing law relating to the de
duction of State and local real prop
erty taxes. For example, under current 
law, an individual selling his or her 
residence is required to offset any de
ductions for State and local property 
taxes by amounts received from the 
purchaser as reimbursements for such 
taxes already paid by the seller. In 
practice, individual taxpayers may fail 
to offset their deductions by those 
amounts. Requiring information re-
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porting with respect to payments re
ceived by individuals selling residen
tial real estate is expected to improve 
taxpayer compliance in this area. It is 
expected that this proration informa
tion would be provided by the real es
tate reporting person. 

Mr. BOREN. It is my understanding 
that the chairman recognizes that 
some transfers made at the time of 
closing may subsequently be adjusted 
by, for example, a supplemental pay
ment due to a change in the property 
tax rate, and that the real estate re
porting person may be unable to accu
rately project actual tax payments 
made subsequent to the closing. Thus, 
in some cases, the proration number 
used may not be the same as the actual 
real property tax payment. I am sure 
the chairman can appreciate my inter
est in this provision; with the current 
low-interest rates, there are a large 
number of real estate transactions in 
Oklahoma. 

Mr. BENTSEN. I appreciate my dis
tinguished colleague's comments. It is 
the committee's expectation that the 
real estate reporting person will be re
quired to report any real property tax 
that is treated as tax imposed on the 
purchaser by reference to specified line 
items of the HUD-1 form or any com
parable form provided at the time of 
the closing of the transaction. Because 
the buyer and seller typically are act
ing at arm's length with respect to 
amounts affecting the sales proceeds, it 
is likely that these estimated amounts 
will be reasonably accurate. It is not 
expected that collection of additional 
information after the closing occurs 
will be required. In light of this, it is 
not expected that a real estate report
ing person, acting in good faith, will be 
subject to penalties for correctly re
porting the appropriate number from 
the HUD-1 disclosure form or com
parable form in a case in which that 
number is later determined in fact to 
have been inaccurate. In addition, it is 
anticipated that Treasury will prompt
ly provide guidance with respect to the 
reporting requirement in the bill. 

Mr. BOREN. I thank the distin
guished chairman of the Finance Com
mittee for this clarification. 

HEDGING TRANSACTIONS 

Mr. DOLE. Mr. President, the Su
preme Court's decision in Arkansas 
Best Corp. versus Commissioner has 
caused serious disruptions in the abil
ity of farmers, ranchers, and other 
businesses, both in agriculture and 
elsewhere in our economy, to use hedg
ing transactions to reduce the risks of 
doing business. The problem results 
from a question as to the remaining 
scope of the Supreme Court's earlier 
Corn Products decision. 

THE PROBLEM 

The principal tax pro bl em is a pos
sible claim by the IRS that certain 
business hedges produce capital losses. 
A business whose normal operations 

produce ordinary income is severely 
disadvantaged if losses from hedges are 
treated as capital rather than ordi
nary. The disadvantage results from 
the fact that capital losses can be de
ducted only against capital gain and, 
in the case of individuals, $3,000 of ordi
nary income. 

Under the Internal Revenue Code, a 
gain or loss is capital rather than ordi
nary if it results from a sale or ex
change of property that is categorized 
as a capital asset. The Code defines 
capital asset as property held by the 
taxpayer whether or not connected 
with its trade or business. An express 
exception to this definition is provided 
for inventory or other property held 
primarily for sale to customers in the 
ordinary course of business. 

Historically, the loss on short futures 
contracts used in business hedges has 
been treated generally as ordinary 
rather than capital, even though the 
futures contracts themselves are not 
inventory nor other property held pri
marily for sale to customers in the or
dinary course of business. There have 
been various rationales for ordinary 
treatment. At one time, hedging losses 
were treated simply as a form of busi
ness insurance expense rather than a 
loss from the sale or exchange of prop
erty. 

Another rationale, derived from the 
1955 decision of the Supreme Court in 
Corn Products Refining Co. v. Commis
sioner, 350 U.S. 46 (1955), is that loss 
from a sale or exchange of property is 
ordinary, notwithstanding the inappli
cability of any of the express Code ex
ceptions to capital asset status, so long 
as the transaction arises from the ev
eryday business operations of the tax
payer. 

In Corn Products, a corn products 
manufacturer, to protect itself against 
increases in the price of corn, entered 
into long corn futures positions, ac
cepting delivery in some cases and in 
other cases offsetting its futures posi
tions upon spot purchases of corn. The 
company reported gains on the futures 
contracts as capital to take advantage 
of the more favorable capital gains 
rates available at that time. The Su
preme Court held that Corn Products' 
futures activities " constituted an inte
gral part of its manufacturing busi
ness" and, like other aspects of the 
taxpayer's business, should give rise to 
ordinary income or loss rather than 
capital gain or loss. 

The basic tax rules for hedging re
mained relatively clear for 32 years fol
lowing the Corn Products decision. 
Then, the Supreme Court, in Arkansas 
Best, held that a taxpayer could not 
claim a ordinary loss from the sale of 
subsidiary stock that had purportedly 
been acquired for the purpose of pre
serving the business reputation of the 
taxpayer. 

Arkansas Best argued that, although 
the stock of its subsidiary fell within 

the literal definition of a capital asset, 
the stock should be treated as an ordi
nary asset under Corn Products be
cause it was acquired for integral busi
ness purposes rather than investment. 
The Supreme Court disagreed, reject
ing the argument that there is an im
plicit integral business purpose excep
tion, in addition to the express Code 
exceptions, to the capital asset defini
tion. The Court interpreted Corn Prod
ucts narrowly as involving an applica
tion of the Code's express inventory ex
ception since the futures positions 
were "an integral part of the tax
payer's inventory purchase system" 
serving as "substitutes for the corn in
ventory." 

Although Arkansas Best did not in
volve hedging, the Court's comments 
on Corn Products have been inter
preted by some to apply to business 
hedges. In particular, some at the IRS 
read Arkansas Best as treating prop
erty as a capital asset, thereby result
ing in capital gain or loss upon a sale 
or exchange, unless the property is in
ventory or otherwise expressly ex
cepted from the capital asset definition 
in the Code. 

POSSIBLE APPLICATIONS OF ARKANSAS BEST 

Since the release of the Arkansas 
Best opinion, business hedging prac
tices have been subjected to increased 
IRS audit activity. The audit results 
vary, depending upon the particular 
kinds of hedging practices involved and 
the views of local IRS personnel. 

Mr. President, inventory and other 
hedges, are important risk manage
ment tools for farmers and other busi
nesses. The potential for adverse posi
tions taken by the IRS based on a 
broad reading of Arkansas Best on 
hedging practices can have a devastat
ing impact on reasonable business ac
tivities. Let me list a few examples to 
emphasize the nature of the problem. 

INVENTORY HEDGES 

One typical hedge transaction used in 
the normal course of business is a long 
inventory hedge. For example, assume 
that a soybean crusher buys a long soy
bean futures contract to protect itself 
against an increase in the price of soy
beans to be acquired as part of its raw 
materials inventory. Even after Arkan
sas Best, a loss, or gain, of the soy
beans futures should be ordinary be
cause the futures are substitutes for an 
inventory of soybeans just as corn fu
tures served as a substitute for the 
corn inventory in the Supreme Court's 
reading of Corn Products. 

Similarly, if a cattle producer buys a 
long futures contract to protect him
self against an increase in the price of 
cattle feed, gain or loss on the futures 
contract should be ordinary in order to 
match properly with the ordinary in
come resulting from the subsequent 
sale of the cattle. 

Another typical hedge transaction is 
a short inventory hedge. Assume, as in 
the earlier example, that a cattle 
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rancher sells a short cattle futures con- Let me give my colleagues a slightly 
tract to protect himself against a de- more complicated, but very common 
cline in the sales price of his physical example. Assume that the rancher not 
cattle. Ordinary treatment is some- only buys a put option at a strike price 
what more problematical for this ex- of $0.70 per pound but also sells a call 
ample, as compared with the long in- option at a strike price of $0.80 per 
ventory hedge, because a short futures pound. In effect, the rancher is protect
contract is more difficult to fit within ing himself against a decline in cattle 
the inventory substitute category. prices below $0.70 per pound and is re
Read on its narrowest terms, Arkansas ducing the net cost, that is, premiums 
Best could be interpreted as limiting paid less premiums received of that 
ordinary treatment to long hedges of price protection by selling the upside 
inventories. Such a narrow reading, cattle price potential in excess of $0.80 
however, would ignore the historical per pound. In my opinion, the put and 
context of the Corn Products case. call in this transaction should be con
Even before Corn Products, bona fide sidered together and should both result 
hedges of long inventory positions in ordinary treatment. However, it ap
through short futures positions or for- pears that in some instances the IRS is 
ward sales were generally viewed as treating the call option as a separate 
nonstatutory exceptions to capital transaction and classifying call gain or 
asset treatment. · loss as capital. This is contrary to the 

Often, a farmer, cattle producer, or purpose of the transaction as an intrin
other business may use combinations sic part of the business of cattle pro
of long and short futures contracts to duction. 
reduce the costs of protecting against RESPONSES TO PROBLEM 

the risk of price changes of their pro- It is important for the U.S. economy 
duction. Additionally, there may not that our farmers and other businesses 
be a perfect match between the quan- be able to manage effectively the fi
tity of the futures contracts and the nancial risks they face. To this end, le
physical inventory at any particular gitimate hedging activities should not 
point in time. The particular contract be hindered by tax uncertainty and un
months used for hedging purposes may economic treatment of hedging gains 
depend upon such factors as the antici- or losses. Business hedges of activities 

generating ordinary income or loss 
pated time for bringing the livestock should also give rise to ordinary in
or other production to market, the come or loss. 
contract months in which futures are Mr. President, I note that in at least 
traded, and the price relationships two places in the pending legislation, 
among contract months. Futures con- there are provisions which specify the 
tracts may not even be available for character of gain or loss as ordinary in 
every month in which livestock or order to avoid any possibility that Ar
other production is to be brought to kansas Best could be used to character
market or there may be insufficient ize gain or loss as capital in charter. 
market liquidity in particular delivery These provisions are contained in the 
months or commodities. I believe that mark-to-market rules for securities 
if the businessman's futures contracts dealers and the mark-to-market rules 
reduce risk of price changes and sub- for certain insurance contracts. It 
stitute for past or anticipated produc- probably would make more sense to 
tion of inventory property, gain or loss enact a generic rule that would provide 
with respect to such contracts should certainty rather than to .single out one 
be ordinary in character. or two industries and provide them 

On the other hand, futures contracts with statutory assurances. 
representing amounts substantially in However, an administrative clarifica
excess of past or anticipated produc- tion would help the uneven application 
tion may give rise to capital gain or of current law. The Treasury Depart
loss. Such contracts may be specula- ment is well aware of the uncertainties 
tive in nature and not an integral part created by Arkansas Best and has list-
of the business. ed this issue as a priority for action 

OPTIONS HEDGING STRATEGIES . this year. I also understand that IRS 
In addition to the hedging strategies staff may be working on regulations or 

I have described using futures con- rulings to address Arkansas Best is
tracts, many farmers and other busi- sues. I would urge that Treasury and 
nessmen use options to hedge against IRS move forward with guidance in 
price fluctuations in their business. this area. 
Let me give a few examples of these Mr. President, the objective of all the 
types of transactions. parties involved in the process should 

Assume, for instance, a cattle ranch- be the removal of tax impediments to 
er buys a put option on cattle futures sound business hedging practices. I 
at a strike price of $0. 70 per pound to would like to ask the distinguished 
protect himself against a decline in chairman of the Finance Committee if 
cattle prices. As in the case of a short he shares my concern about the ad
futures contract, a put option does not verse impact of the uncertainty cre
fit neatly within a inventory sub- ated by the interpretation of the Ar
stitute category. However, I think it kansas Best decision by some at the 

·should be clear that ordinary treat- IRS and the need to address the issue 
ment is correct. in some fashion. 

Mr. BENTSEN. I thank the distin
guished Republican leader for his de
scription of potential problems posed 
by some interpretations of the scope of 
the Arkansas Best decision. This is a 
matter of concern for me as well. You 
have provided our colleagues with sev
eral examples that point out the uncer
tainty that may be experienced in busi
ness hedging transactions-even in 
transactions that are not speculative 
in nature but are undertaken to mini
mize the risks of doing business and 
are intrinsic to the conduct of that 
business. Unfortunately, uncertainty 
in this area can have a dampening ef
fect on taxpayers entering into desir
able business hedging transactions. I 
think this is a significant issue, and it 
is my hope that appropriate steps can 
be taken to address this matter. 

R&D TAX CREDIT 

Mr. RIEGLE. Mr. President, I strong
ly support the extension of the R&D 
tax credit that is contained in H.R. 11. 
I commend the work that the chair
man, along with Senators DANFORTH 
and BAucus, have done to promote the 
credit. Greater investment in research 
and development is absolutely vital in 
order to ensure that we are able to 
compete in the global marketplace and 
I favor permanent extension of the 
R&D credit. 

Unfortunately, despite our efforts, a 
variety of factors have caused the level 
of R&D done in the United States to 
decline. More and more research is 
being done overseas by U.S. companies. 
We must examine ways in which we 
can do more to promote R&D. 

We could significantly improve the 
credit by encouraging collaborative re
search and development along the lines 
of S. 2049, the Cooperative R&D Tax 
Credit Act of 1991, introduced by my 
colleague from Connecticut, Senator 
LIEBERMAN. Legislation like s. 2049 
would provide a powerful incentive to 
industry-led R&D through consortia. 
This legislation would allow qualified 
cooperative R&D costs to be eligible 
for either a 50-percent tax credit or the 
existing 20-percent tax credit for incre
mental in-house research. 

At the same time, I want to empha
size that cooperative R&D credit would 
enhance the existing credit. 

Mr. DANFORTH. Mr. President, I 
agree fully with the need to provide 
strong incentives for R&D. Since 1981, 
when the credit was first adopted, I 
have worked with my colleagues to 
strengthen the credit. 

R&D is the down payment on Ameri
ca's future competitiveness. Without 
adequate R&D, our industries eventu
ally lose the race for discoveries that 
are the basis for new products, new 
services, market share, and ultimately, 
would influence. We cannot let this 
occur. 

One means to increase R&D is to re
move the uncertainties of a limited ex
tension by making it permanent. I also 
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believe that a modification to the cred
it that would provide a greater reward 
for industry-led collaborative R&D has 
considerable merit and should be exam
ined. 

There are several policy goals that 
the current section 41 credit seeks to 
fulfill. First, the credit is designed to 
stimulate new research. Second, the 
credit balances the social rate of re
turn or, in other words, it balances the 
benefit that is received by society with 
that benefit that goes to an individual 
firm. Third, the credit helps to offset 
similar subsidies provided to business 
by our economic competitors. 

A cooperative R&D tax credit strong
ly advances these policy goals and, at 
the same time, encourages the most ef
ficient use of R&D funds. A cooperative 
credit leverages scarce research dol
lars, and spreads risks and costs that 
encourage new research that would not 
be conducted without this incentive. 

Mr. GRASSLEY. I agree in substance 
with the Senator from Michigan and 
the Senator from Missouri. United 
States tax policy should support a co
operative R&D tax credit at a level 
equal to its importance to industry and 
to our Nation. A cooperative R&D tax 
credit would not only help firms com
pete against one another, but help our 
industries pull together to meet a 
broader global challenge. 

Mr. LIEBERMAN. It is time that we 
considered making the R&D tax credit 
available for collaborative measures. 
Our system of credits has been helpful 
in stimulating R&D, but we will be 
able to better leverage R&D efforts 
with a credit for collaboration. 

The cooperative tax credit should 
help to increase R&D efforts. My pro
posal would allow companies to receive 
a 50-percent flat credit, determined on 
a nonincremental basis, for contribu
tions to qualified consortia. Qualified 
cooperative research consortia are 
those organizations which have five or 
more contributors and are registered 
under the National Cooperative Re
search Act of 1984 [NORA]. 

NORA, the Stevenson-Wydler Tech
nology Act of 1980, the Federal Tech
nology Transfer Act of 1986, and the 
1988 Trade Act all increased the incen
tives for American companies to en
gage in collaborative research. Ap
proximately 200 industry consortia 
have been established under NORA, and 
new groups continue to form. This 
credit is a logical step in increasing 
R&D and encouraging collaborative ef
forts by American industry. 

Mr. BAUCUS. I would like to raise 
one additional point from the perspec
tive of small business. While the credit 
was improved by making it available to 
startup firms, the Tax Code works 
against small firms by discouraging co
operative research. 

While small firms frequently lead in 
innovation, they often lack the amount 
of resources needed to learn about and 

assimilate new processes. By collabo
rating with large firms, small firms 
gain access to new technology faster. 
However, cooperative ventures are 
classified as outside contract expenses, 
which are generally only 65 percent 
creditable, creating a disincentive to 
collaborate for smaller firms operating 
within close margins. 

A cooperative credit would integrate 
will with the current goals of our tax 
policy and would enable firms to better 
recapture profits from R&D expenses. 

Cooperation offers a cost effective al
ternative to otherwise duplicative R&D 
such as some R&D conducted to meet 
safety, environmental, or health stand
ards. The cooperative credit will ad
vance the underlyi•1g goals of section 
41 by ensuring the research is con
ducted in the United States. 

Mr. BENTSEN. I believe that we 
should explore all proposals to increase 
the competitiveness of U.S. industry. 
One of the key elements of our na
tional strategy must be to pursue a tax 
policy that encourages cooperative 
partnerships, especially in research and 
development and technology transfer. I 
look forward to examining all tax pro
posals designed to encourage collabo
rative research ventures. 

REPEALING MANDATORY 20-PERCENT 
WITHHOLDING ON IRA ' S 

Mr. HELMS. Mr. President, earlier 
this month I was made aware of a 
major problem with the way the most 
recent extension of unemployment in
surance benefits are financed. At issue 
is a provision of Public Law 102-318, 
passed by the Senate and enacted into 
law while I was in Raleigh following 
heart surgery. 

Here is the situation: Approximately 
$2.1 billion of the cost of extending 
these benefits was offset by changes in 
the tax treatment of IRA's, including a 
mandatory 20 percent withholding on 
any IRA not rolled over directly from 
one financial institution to another. 

The bottom line, is that these 
changes in IRA tax treatment will have 
an adverse impact on retirees and 
other individuals while not raising the 
amount of funds initially believed to be 
the case when Public Law 102-318 was 
enacted. 

Mr. President, I do not care to delay 
final passage of H.R. 11, so I ask that 
my complete statement be entered in 
the RECORD at the conclusion of this 
colloquy. But, I do feel strongly that 
this new 20-percent withholding should 
be repealed and I hope the managers 
will do what they can to address this 
problem. 

Mr. PACKWOOD. Mr. President, I 
share the concern of the Senator from 
North Carolina regarding the new 20-
percen t withholding provisions. I will 
be glad to work in the conference to 
see if this pro bl em can be addressed in 
some fashion in the conference report. 
And, if that does not work, I would be 
glad to work with him and the chair-

man of the committee [Mr. BENTSEN] 
to put together hearings when the Con
gress returns, at which this issue may 
be examined in a comprehensive fash
ion. 

Mr. BENTSEN. Mr. President, as the 
Senator from North Carolina knows, 
this proposal originated in the Presi
dent 's pension simplification proposal. 
We certainly must make sure that peo
ple understand the new provision so 
that they are not caught unaware. I 
will be glad to work with both Sen
ators next year to make sure that this 
provision does not have unintended re
sults on retirement security. 

Mr. HELMS. Mr. President, I thank 
the chairman and ranking member of 
the Finance Committee for their cour
tesy. 

IRA WITHHOLDING PROVISION 

Mr. President, Senators who may not 
have heard from irate constituents re
garding the new 20-percent withholding 
provision for IRA's may be interested 
in a brief review of how this new law 
works. Here is the problem: 

First, if you leave your job and go to 
work for another employer, or find an
other qualified IRA into which you can 
transfer your pension, you can avoid 
government withholding if you ask 
your employer to transfer your IRA be
fore you leave the job. 

Employers in my State tell me that 
the IRS has yet to tell them what pa
perwork will be required by the IRS to 
do this. 

But this, Mr. President, is not the 
biggest pro bl em. 

Second, if you leave your job and fail 
to instruct your employer before you 
leave to transfer your IRA, you receive 
upon termination a lump sum check 
minus 20-percent withholding. 

Therefore any employee who leaves 
his or her job on short notice is going 
to have the IRS withhold 20 percent of 
their pension regardless of his or her 
tax bracket. 

Third, let's assume you leave your 
job, do not tell your employee before 
you leave to transfer your IRA, and re
ceive your lump sum check for 80 per
cent of your pension-remember, the 
IRS takes 20 percent off the top for 
withholding. 

To avoid being taxed for an early 
withdrawal from your old IRA, you 
must put 100 percent of your lump sum 
into another IRA within 60 days of 
leaving you job. You will be taxed on 
anything short of the 100 percent you 
put into the new IRA. 

But remember, you do not have in 
hand 100 percent. You have only 80 per
cent since the IRS withheld 20 percent. 

So in order to avoid being taxed for 
an IRA withdrawal, you must put the 
80 percent in to the IRA and add 20 per
cent-if you have-to that. Otherwise, 
the IRS will tax you on the 20 percent 
the IRS withheld as if you made an 
IRA withdrawal. 

Mr. President, this particular prob
lem was brought to my attention by 
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Mrs. Louise S. Stephenson of Raleigh, 
NC. Mrs. Stephenson, or "Scottie" as 
she is known to her friends, is one of 
the brightest people I know. So, when 
Scottie believes something the Govern
ment is doing is amiss, I take it very 
seriously. 

Indeed, Scottie provided me in a let
ter giving perhaps the clearest expla
nation I have yet seen on this problem. 
I ask unanimous consent that her let
ter be printed in the RECORD at this 
point. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

CAPITOL BROADCASTING CO., INC., 
Raleigh, NC, August 26, 1992. 

Senator JESSE HELMS, 
Dirksen Senate Office Building , 
Washington, DC. 

DEAR SENATOR: Thank you so much for 
putting me in touch with the folks who are 
trying to deal with the legislation we dis
cussed yesterday. It was very helpful to me 
to talk with your staff and the staff of the 
Finance Committee. 

As I understood the Finance Committee 
staffperson, the 20% withholding tax to be 
imposed on all of our Profit Sharing trans
actions is "merely a payroll deduction 
thing-pay as you go." There seems to have 
been some problems with retirees taking all 
of their proceeds and not paying income 
tax-"forgetting" or some such. (God knows 
there are enough safeguards already in place 
to deal with this. Every cent is reported to 
the IRS through estimated tax reports, W-
2Ps, etc., to alert them to the existence of a 
tax liability.) And 20% was selected "because 
it is somewhere between 15% and 31 %, the 
minimum and maximum tax rates." 

These funds are not a new source of tax 
revenue. The government always gets its 
share whether it is from the distribution it
self, income tax paid the next year, IRA 
wind-down, or through minimum distribu
tions. The new tax grab puts it up front, it is 
arbitrary in its amount and, in my opinion, 
will generate a large increase in IRS refunds 
the following year. I wonder if this expense 
was taken into account when the revenue po
tential was projected? Was the cost of set
ting up the Washington machinery to admin
ister it deducted from expected returns? 
Based on my discussion with Finance Com
mittee staff, just about everything in the bill 
as presently written has to be "fixed" before 
any of it will work. 

In addition to the considerable inconven
ience caused to retirees, we have major con
cerns about distributions to terminating 
younger employees. John Doe is leaving. He 
has $15,000 in his retirement account. The 
law would force us to withhold S3,000 federal 
income tax regardless of what his actual li
ability might be-let's say 5% to 10%. He 
will have to wait until the following year to 
file for a refund. He will owe 10% penalty, 
too, for early withdrawal (unless he elects to 
rollover into an IRA all of his funds prior to 
termination-something the younger partici
pants rarely do). If he happens to reside in 
Virginia, there's a law which says we take 
out Virginia's income tax, too, if the Feds 
get theirs. He'll be lucky to have $10,000 
when the tax dust settles. 

Another concern is the employee who 
wants to buy his own home and he's not ter
minating. Now he can access all of his 401k 
money except its earnings if he documents 
the amount requested as the actual need. 

Under present law he wouldn't request fed
eral tax withholding because he will have 
offsetting interest deductions at income tax 
filing time. He will only have the 10% pen
alty now imposed for early withdrawal. 
Under the new law this fellow is going to pay 
20% up front and wait maybe as long as 15 
months to get it back when he needs it now. 

Again, thank you for your good help. I 
hope we can prevail-just once. Congress 
needs to encourage retirement plans and 
stop targeting them as a convenient revenue 
source. It's a sad state of affairs when unem
ployment checks become the responsibility 
of folks retiring from the workforce. The un
employment funding extension is the sixth 
assault in as many years on our relatively 
straight-forward Profit Sharing Plan. 
Enough is enough! 

Cordially, 
(Mrs.) LOUISE s. STEPHENSON, 

Member, Administrative Committee, 
CBC Cash or Deferred Profit Shar
ing Plan. 

Mr. HELMS. Mr. President, as Mrs. 
Stephenson points out, this is a disas
ter waiting to happen. But there is 
more: 

When Congress initially considered 
this new withholding provision, the 
Joint Tax Committee estimated it 
would raise $2.17 billion in fiscal year 
1993. However, a closer look at this fig
ure discloses that it is widely optimis
tic, and that, in reality, the revenue in
crease will amount to only a fraction 
of the $2.17 billion estimate. 

In fact, David Langer, a consulting 
actuary in New York, calculated that 
$2.143 billion in additional tax revenues 
would require $10. 7 billion in IRA dis
tributions subject to the 20-percent 
withholding. As Mr. Langer points out, 
this is on the high side. Some people 
will no doubt figure out the 20-percent 
withholding may be avoided by either 
making a direct transfer-option No. 11 
mentioned earlier-leaving money in 
the plan or making periodic withdraw
als. 

In addition, many individuals who 
are subjected to the 20 percent with
holding will likely be in a lower tax 
bracket. Indeed, as Scottie pointed out 
to me the other day, the usual with
holding called for by the IRS is only 5 
percent. 

Those falling below the 20 percent 
will have their withheld funds refunded 
when they file taxes for the year. So, 
the supposed increase in revenue will 
in fact be but a loan as opposed to a 
permanent infusion. 

Because of the aforementioned fac
tors, Mr. Langer estimates that instead 
of raising the estimated $2.143 billion, 
the provision will actually raise only 
$86 million. 

The irony, Mr. President, is that in 
raising so little money, these new 
withholding provisions greatly incon
venience employees as well as the busi
nesses on which the burden of imple
menting these provisions will fall. In 
fact, David Langer estimates that the 
cost to businesses of implementing 
these changes will amount to more 
than $4 billion over 5 years. 

Mr. President, to set the record 
straight as to the real costs and bene
fits of the new withholding provisions, 
I ask unanimous consent that a report 
on David Langer's study, and a reprint 
of an interview with Mr. Langer, be 
printed in the RECORD at the conclu
sion of my remarks. 

There being no ·objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

[From Daily Tax Report, Aug. 4, 1992] 
WITHHOLDING, DIRECT TRANSFER AMEND

MENTS SEEN COSTING EMPLOYERS OVER $4 
BILLION 
The total cost to employers of the em

ployee benefit provisions included in the Un
employment Compensation Amendments Act 
of 1992 (PL 102-318) may amount to more 
than $4 billion over the five-year budget pe
riod, more than double the amount esti
mated to be gained in revenue from the pro
visions, a pension actuary estimated. 

The Senate and House passed the bill July 
2 and it was signed into law by the president 
July 3 (130 DTR G-5, 7/792). The benefit 
changes in the law liberalized rollover rules, 
required qualified plans to permit partici
pants to elect to have any distribution eligi
ble for rollover treatment transferred di
rectly tax-free into an individual retirement 
account or another qualified plan, and im
posed a 20 percent mandatory withholding 
charge on any distributions not rolled over. 

According to David Langer, a consulting 
actuary with David Langer Co. Inc., New 
York, the law's approximate start-up costs 
amount to Sl,500 per plan for making plan 
amendments to allow trustee-to-trustee 
transfers and for reviewing the plan to en
sure compliance with the law, Langer told 
ENA July 29. The amendments are required 
as a qualification issue, Langer explained. 

Once amendments are made, annual ad
ministration of the new requirements may 
amount to approximately Sl,000 a year per 
plan for additional staff time to carry out 
the direct transfers and filling out the addi
tional paperwork associated with the direct 
transfers and the withholding requirements 
of the law, Langer estimated. 

Estimating that there may be roughly 
600,000 defined contribution plans and 100,000 
defined benefit plans that currently allow 
lump sum distributions and would therefore 
have to comply with the law, the total start
up cost would be Sl.05 billion and the annual 
cost of administration would be S0.7 billion, 
Langer said. 

That brings the total cost of compliance 
with the law to $4.55 billion over the five
year period used by the Joint Committee on 
Taxation staff to estimate revenue gains and 
losses from tax laws, Langer said. 

The JCT staff estimated that the withhold
ing provisions of the law would result in an 
increase in revenue to the federal govern
ment of $2.17 billion over that same five 
years. According to Langer, it would have 
been more efficient and a lot cheaper for 
plan sponsors had the S2.147 billion in desired 
additional revenue been raised by a charge of 
about $15 per year per participant, he said. 

RESPONSE 
"There's a lot more going on here that is 

beneficial to the participant"-including an 
extensive expansion of the ability to roll 
over funds from one qualified plan to an
other, a Senate aide told BNA July 31. 

"It is a pro-participant proposal, " the aide 
added. "We are forcing the employers to do 
the work in order to preserve participant re
tirement savings," the aide said. 
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Langer also suggests that the $2.147 billion 

JCT staff revenue estimate might be opti
mistic. To have $2.143 billion in additional 
collections in 1993, as estimated by the com
mittee, would require $10.7 billion in dis
tributions that are subject to the 20 percent 
withholding, Langer asserted. 

Langer questioned whether $10.7 billion is 
a reasonable expectation given that there 
will be a number of ways to avoid paying the 
20 percent withholding, including making a 
direct transfer (as is intended by the law), 
leaving money in the plan, or making peri
odic withdrawals, he explained. 

Even if the expectation of having Sl0.7 bil
lion in distributions subject to withholding 
is reasonable, Langer questioned whether 
that money should be counted as revenue. 
According to Langer, the amount should not 
be counted as additional federal revenue be
cause it is, in effect, a forced interest-free 
loan to the Treasury of about one year's du
ration, he said. 

The Treasury may collect $2.143 billion in 
1993, but much of what is collected would 
have to be refunded at the beginning of 1994 
when taxpayers file their tax returns, Langer 
said. The only benefit to the Treasury is the 
savings from reducing its 1993 sale of Treas
ury bills, he said. At an approximate 4 per
cent interest rate, the government would re
alize a one-time savings of approximately S86 
million in 1993, he said. 

[From David Langer Co., Inc., Consulting 
Actuaries, Aug. 10, 1992) 

NEW LAW ASKS EMPLOYERS TO SPEND $4.55 
BILLION, BUT IT WILL RAISE 0NL Y S86 MIL
LION; DETAILED ANALYSIS OF THE NEW 20 
PERCENT TAX WITHHOLDING AND ROLLOVER 
RULES 
The new 20% tax withholding and rollover 

rules are effective starting in 1993. They will 
require changes in plans and in the materials 
and explanations given participants under 
practically all defined contribution plans 
and many defined benefit plans. The Bureau 
of National Affairs interviewed David Langer 
on the cost and revenue aspects of the new 
law, and a copy of the report that appeared 
on August 4 in the BNA Daily Tax Report is 
enclosed. In brief, the Joint Committee on 
Taxation staff estimated that the law would 
raise $2.1 billion, but Langer sees only S86 
million arising in additional revenue. Fur
ther, he predicted that the five year outlay 
by employers to set up and administer the 
law would come to $4.55 billion. 

We discuss below how distributions are to 
be treated under the rules, the action to be 
taken, and problems that, hopefully, will be 
clarified by technical corrections or regula
tions. 

DETERMINATION OF TYPE OF DISTRIBUTION 
Distributions are basically divided into 

three types. In order to apply the new roll
over and tax rules, a plan administrator 
must first determine the type of the dis
tribution (note that a participant's benefit 
may consist of more than one type). 

Non-taxable distribution: Any payment 
that is not otherwise includible in gross in
come, e.g., a return of after-tax employee 
contributions. 

Taxable rolloverable distribution: Any tax
able payment that is not part of an annuity 
of approximately equal amounts payable for 
life or a period of 10 years or more and that 
is not a minimum required distribution. 
These are "eligible rollover distributions" . 

Taxable non-rolloverable distribution: Ei
ther a payment which is part of an annuity 
for life or for 10 years or more, or any pay-

ment that is a minimum required distribu
tion. 

TAXES 
Under the old law, all taxable distributions 

were subject to withholding, but a partici
pant could elect to waive withholding. Under 
the new law, the amount to be withheld de
pends on the type of taxable distribution. 
(Non-taxable distributions are, of course, not 
subject to withholding.) 

Rolloverable: 20% withholding is required, 
unless the participant directs the plan's 
trustee to transfer the distribution directly 
to the trustee of an IRA or to a defined con
tribution plan that allows such transfers. 

Non-rolloverable: Old law withholding still 
applies. Taxes on periodic payments are 
therefore withheld as if the participant is 
married with 3 dependents and on non-peri
odic payments at the rate of 10%. Withhold
ing may be waived or the rate of withholding 
changed. The old law rules apply to all types 
of distributions from IRAs. 

NOTICES 
Plans that provide for benefit payment 

methods that qualify as eligible rollover dis
tributions must allow a participant to re
quest that the benefit be directly transferred 
and therefore avoid tax withholding. The 
Trustees, prior to the date benefits are pa.id, 
are to provide participants with a notice 
stating that unless the participant requests 
a direct transfer, taxes will be withheld at 
the 20% rate. The IRS is expected to pre
scribe model notice language. Forms cur
rently given participants must therefore be 
revised to include this and eliminate the cur
rent waiver of taxes for all but non
rolloverable distributions. The notice should 
be given to the participant with the benefit 
election form, so that time is available to 
make a decision before payment is made. 

The notice must also describe the informa
tion the participant has to give the plan 
trustee in order to effect a transfer. The par
ticipant must choose an IRA or eligible plan 
and give the plan trustee payment instruc
tions. According to the Committee report, 
the trustee is not required to confirm the in
formation. Notices must continue to inform 
the participant of the right to roll over the 
distribution within 60 days of payment, if 
not directly transferred, and when a dis
tribution may be eligible for favorable tax 
treatment. Participants receiving a non
rolloverable distribution will still have to re
ceive a notice of right to waive or change 
withholding. 

ROLLOVERS 
Under the old law, in order to be eligible 

for a rollover, a distribution had to be in one 
of the following forms: (a) the entire balance 
of the participant's account, paid in one tax 
year due to termination, death, disability, or 
after attainment of age 591/2, or (b) received 
due to plan termination, or (c) at least 50 
percent of the participant's total account 
payable due to termination, death, or dis
ability. 

The new law will simplify rollovers in the 
following ways: 

Any taxable rolloverable distribution can 
be rolled over (within 60 days of receipt if 
not directly transferred). 

The distribution does not need to be entire 
balance to the participant's account or paid 
completely in one tax year. 

Complex rules that limited the ability to 
roll over a lump sum payment were elimi
nated. It is no longer necessary to combine 
like plans of an employer in order to deter
mine whether a distribution is the entire 
balance and therefore eligible for rollover. A 

distribution can now be rolled over whether 
or not any benefits were paid prior to, or will 
be paid after, the distribution, as long as the 
distribution is not part of an annuity. Many 
subtle restrictions were eliminated. 

ACTION TO BE TAKEN 
Employers must do the following: 
Revise notices to be given to participants 

upon termination of employment. Plans 
must be operated in compliance with the law 
beginning on January 1, 1993. 

Review benefits already in pay status to 
see if any retiree must be given notices and 
the withholding levels changed. For exam
ple, if benefits are already being paid out 
over 5 years, the withholding and right to 
rollover has changed for post-12131/92 pay
ments. 

Amend the plan within the 1994 Plan Year. 
Consider announcing the change to partici

pants even though a Summary of Material 
Modification is not required until the plan is 
amended. 

QUESTIONS AND PROBLEMS 
There are many questions and problems 

that IRS or Congress will have to address be
fore the end of the year. 

If part of a benefit payment is a 
rolloverable distribution and part is non
rolloverable, then each part is subject to dif
ferent withholding rates, different expla
nations of rights, and possibly different pay
ees. This can occur, for example if part of a 
lump sum payout is a minimum required dis
tribution which cannot be rolled over, or if a 
participant elects an annuity from an em
ployer-provided account and a lump sum 
from an elective account. 

There doesn't seem to be any limit on the 
number of IRAs a participant can request 
transfer to, so that the plan trustee may 
have to make multiple transfers. 

If a participant is receiving a monthly or 
annual benefit over a period under 10 years, 
does the participant have to be given the re
quired notice and provide new transfer in
structions prior to each benefit payment? 

If a benefit's value is under $3,500 and the 
plan provides for. automatic pay out, how 
much time has to be given to the participant 
to provide transfer directions before the dis
tribution is made with 20 percent withhold
ing? 

If a participant does not decide to roll over 
an eligible distribution until after payment 
is received, less 20 percent withholding, the 
participant will lose part of the retirement 
income that can be rolled over, unless he or 
she has other funds or can borrow money 
within the 60 day rollover period to augment 
the payment up to the amount of the total 
distribution. In addition, if the 10 percent 
early withdrawal penalty is applicable, the 
20 percent that was withheld may be subject 
to such penalty. 

Example. Mary and Jim each receive a dis
tribution of $50,000 which, after the 20 per
cent withholding, consists of a check for 
$40,000 and $10,000 forwarded to IRS. Mary 
has sufficient assets to open an IRA with the 
$40,000 check and her own check for Sl0,000. 
On her tax return, she will report a rollover 
of $50,000 and will either reduce the taxes she 
owes by the $10,000 that was withheld or get 
it back as a refund. Jim cannot come up with 
$10,000, so he only rolls over the $40,000 check 
to an IRA, and on his tax return has a net 
taxable distribution of $10,000. Assuming a 35 
percent tax rate (federal and state) and a 10 
percent early withdrawal penalty since he is 
not age 55, Jim only gets a reduction in 
taxes due (or a refund) of $5,500. This cannot 
be rolled over since the 60 days have passed, 
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so Jim has lost at least $4,500 in tax deferred 
IRA retirement funds. 

The 20 percent withholding is applicable to 
hardship distributions, although this may 
have been a drafting mistake. Unless it is 
changed, plans will have to decide whether 
to allow for hardship distributions to be 
"topped-up", since withholding can no 
longer be waived. Of course, a participant 
can elect a trustee to trustee transfer to an 
IRA and then close the IRA while waiving 
tax withholding. This means. of course, lots 
more paperwork. 

Are Social Security supplements that are 
payable for less than 10 years eligible roll
over distributions or are they part of the 
pension annuity? 
If an outstanding loan becomes a taxable 

distribution, as can happen upon termi
nation of employment, and the participant 
cannot repay the outstanding balance, then 
the balance is subject to 20 percent withhold
ing. If the participant directs the transfer of 
the rest of the account, how will the with
holding be accomplished? The same problem 
may arise when a distribution includes non
cash assets (stock, real estate, etc.) 

[From the Kansas City Star, July 25, 1992] 
MUCH GRIEF, NOT MUCH REVENUE 

(By Jerry Heaster) 
The contempt Congress has toward its 

most productive constituents was under
scored recently when it decided to hijack 
your retirement nest egg if given the chance. 

The latest wrinkle in federal tax law in
volves what is easily the most outrageous 
congressional action of the year and is yet 
another reason to clean house on Capitol Hill 
come November. 

In case you haven't heard, here 's what hap
pened: When the right honorables needed a 
way to finance an extension of unemploy
ment benefits, they imposed a 20 percent 
withholding tax on lump-sum distributions 
of tax-deferred pension accounts. Many of 
those most likely to be affected still aren't 
aware of the ambush Congress has set for 
them because the tax law change was buried 
deep in the stories about the jobless-pay ex
tension. 

Word is slowly getting out, though, and as 
it does the firestorm it's creating may even
tually rival the protest sparked by an equal
ly outrageous effort in the '80s to impose 
withholding taxes on interest and dividend 
payments. 

This time, however, the rip-off is even 
more egregious because it's a fiscal sham. 
Despite the financial injury many hard
working Americans will suffer from this tax 
initiative, it is expected to enhance revenue 
by only a couple of billion bucks. 

Whereas the current law allows 60 days for 
individuals to roll over pension fund dis
tributions into other retirement accounts, 
the new law requires the employer to com
plete the transfer directly. Starting next 
year, if you unwittingly lay hands on the 
funds personally, you 're hurting. 

If you get a $50,000 distribution, say, be
cause you change employers or are forced 
into early retirement, the check will be for 
only $40,000. But to avoid paying taxes and 
penalties, all $50,000 you were due must be 
rolled over into another tax-deferred retire
ment account. 

Since the feds have already taken $10,000 of 
your nest egg, this means you must come up 
with the difference out of pocket when doing 
the rollover. If you don't, the 10 grand you 
fail to match in the new account not only 
will be taxed as income but also probably 
will be hit with an extra penalty tax for 

early withdrawal. And you'll also have lost 
the earning power of the $10,000 that's no 
longer invested. 

If you do make up the shortfall on your 
own to maintain the tax-free integrity of 
your entire $50,000 nest egg, you'll get a re
fund when you file your next tax return be
cause you won't be liable for the tax already 
withheld. This means that while Uncle Sam 
has had the benefit of an interest-free loan 
from you for more than a year, he still won't 
gain any actual extra tax revenue. 

Moreover, as potential victims learn how 
to avoid the withholding by having the 
money taken care of without it ever coming 
into their possession, this will further weak
en the measure's revenue-enhancement po
tential. 

So why would those elected to represent 
your best interests create so much grief for 
so many hard-working, responsible Ameri
cans in return for so little in additional reve
nue? Probably because the 1990 budget agree
ment mandated that spending increases be 
offset by spending cuts or revenue enhance
ments. It's not important, however, for an 
actual balance to be achieved. 

With this device, additional revenue can be 
estimated to pay for vote-buying largess in 
an election year even if much of it either 
never materializes in the first place or ulti
mately must be refunded if it does. 

Do you ever wonder why America can't 
generate enough savings and investment to 
fuel economic growth? Wonder no more. 

[From Business Week, Aug. 17, 1992] 
DON'T ROLL OVER FOR THIS PAYOUT PLOY 
Although the rules about payouts when 

you leave your company are complex, there 
has been one simple way to shelter lump 
sums from tax: Roll over the check from the 
company's pension fund or 40l(k) savings 
plan into an individual retirement account 
or another eligible plan within 60 days. But 
after this year, once you receive that check, 
it will be too late to avoid a stiff new tax 
bite. 

So, you must arrange in advance for your 
employer to make a trustee-to-trustee trans
fer to a cooperating bank, brokerage house, 
or new employer 's plan. Otherwise, lump 
sums will be subject to a 20% withholding 
rate. 

A major concern of tax advisers is "people 
being unpleasantly surprised," says Bill 
Fleming in the Hartford office of account
ants Coopers & Lybrand. Those who suddenly 
change jobs or fall victim to cutbacks are 
the most likely to "get punished" for not 
knowing the tax rules. 

Without a trustee transfer a $100,000 nest 
egg would mean a check for only $80,000. You 
still have 60 days to roll it into an IRA, tax
free until withdrawal. But to shelter this full 
Sl00,000, you'd have to come up with $20,000 
from somewhere else. 

If you don't make up the difference within 
60 days, the $20,000 will also be subject to 
regular tax even though your never saw it. 
And unless you're 591/2, you'll face a 10% pen
alty. Whether you ever get the $20,000 back 
depends on your total tax bill for the year. 
For instance, you might be overwithheld in 
general and get back your $20,000 as part of 
a refund. Or you could even end up owing 
more. 

. TAX TRAP 
The congressional rationale is to foster 

trustee-to-trustee transfers so people will 
keep lump sums locked away for retirement 
rather than spend the money once they have 
a check in hand. But few employers now are 

set up to handle such transfers, so Congress 
is "leading you down the path" to having 
part of the nest egg taxed away, Fleming 
says. 

By making withholding mandatory instead 
of optional, as it is now, "they actually set 
out to trap people," says Alan Prigal, a New 
York tax attorney and consultant to Bend
er's Federal Tax Week. The change is slated 
to raise $2.1 billion to help pay for extended 
unemployment benefits in the first year and 
nearly nothing after that-when most people 
presumably will have learned from those who 
got burned.-DICK JANSSEN. 

LEASED EMPLOYEE 
Mr. KERRY. Mr. President, I have 

two questions regarding a clarification 
of the leased employee provision in the 
bill. 

Mr. BENTSEN. I would be pleased to 
offer any clarifications. 

Mr. KERRY. First, when we consid
ered a similar provision on June 23, 
1989, you concurred with my under
standing that under the definition of 
"leased employee" then proposed, the 
fact that an individual's services are 
not performed under the control of the 
intermediary party that arranged for 
the individual to perform the services 
for the recipient company does not, by 
itself, necessarily lead to the conclu
sion that the individual's services are 
performed under the control of the re
cipient company. The services may in
stead be performed under the control of 
the individual himself or under the 
control of an entity other than the 
intermediary third party or the recipi
ent company. This issue was then, and 
still remains, particularly important in 
my State of Massachusetts where a 
substantial number of workers provide 
services through brokers as independ
ent contractors. Would my understand
ing on this point still be correct today 
under the present bill? 

Mr. BENTSEN. Yes; it would be. 
Mr. KERRY. Second, the explanation 

of the bill states that the service recip
ient must exercise control over a work
er for the worker to be considered a 
leased employee. The explanation also 
states that the determination is made 
on all the facts and circumstances. I 
am concerned that this definition not 
be extended beyond the original intent 
of the leased employee provisions to 
reach certain professionals like attor
neys; accountants and actuaries; doc
tors; and computer programmers, sys
tems analysts, software and hardware 
engineers; and other similarly skilled 
professionals who typically are under 
the general control of the service re
cipients. 

Often the service recipient's estab
lishment of the techniques and meth
ods to be used, and its requirement 
that work be performed onsite and ac
cording to certain stages and time
tables, is dictated in many respects by 
the very nature of the work itself; also 
there is general direction given as to 
the results to be obtained. However, 
this type of general control by service 
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recipients does not appear to be signifi
cant in the overall context of the day
to-day work of these professionals who 
regularly make substantial use of their 
own judgment and discretion on mat
ters of importance in the performance 
of their services, accordingly, this type 
of general control would not be an im
portant indicator of whether these pro
fessionals are leased employees. Is my 
understanding correct of how the con
trol test would apply to these workers? 

Mr. BENTSEN. Yes, it is correct. 
ERISA WAIVER STATEMENT 

Mr. DURENBERGER. Mr. President, 
I rise to speak today about the crucial 
need to find ways to finance health re
form. 

Mr. President, several weeks ago I in
troduced legislation, S. 3223-the State 
Health Care Financing Equity Act. I 
was joined by my colleague from New 
Jersey, Senator BRADLEY, and several 
others. The Durenberger-Bradley bill 
permits states to waive ERISA preemp
tion requirements for certain limited 
purposes. The bill provides a narrow 
exemption for the States to enact equi
table financing plans which are di
rected specifically at expanding access 
to cost-efficient health care. Period. 

Mr. President, I believe that the Fed
eral Government has the responsibility 
to provide financial security against 
catastrophic medical expenses to all 
Americans. Every American should be 
able to get access to a health plan. If 
they cannot purchase that plan in the 
marketplace, the Federal Government 
should assist them through vouchers, 
tax credits, or other subsidies. 

Unfortunately, Mr. President, the 
Congress and the Presidtnt have been 
unable to reach consensus on a plan for 
universal access to health care. 

Many States, thank goodness, are 
not waiting for Washington. They are 
ready to move to help their citizens get 
access to health care. States have to 
figure out how to use their limited re
sources to expand access to care. 

However, because of ERISA, States 
are seriously limited in assessing taxes 
against what are known as self-insured 
plans governed exclusively by Federal 
law. 

Many States, including my own 
State of Minnesota, have found their 
hands tied. They can only levy taxes 
against a dwindling number of employ
ers who buy commercial insurance. 

What kind of message are we sending 
to the States? We are saying: if we can
not pass legislation to expand access 
then you can't either. That is irrespon
sible. 

And it is even more so when we real
ize that health reform is not a parlor 
game. The price for failure to act, and 
our failure to allow the States to act, 
is being paid in the form of pain and 
suffering and fear among American 
families. 

In my view, as long as what States 
are doing is not detrimental to good 

health care, I am not going to impose 
what my vote might be on a decision 
which is theirs to make. Especially 
when we are unwilling to face up to 
those same hard choices at the Federal 
level. 

Let me tell you, Mr. President, that 
there are a lot of strong feelings about 
this issue of ERISA preemption. I have 
listened carefully and attentively to 
many arguments against my bill. 

Some have said that my approach 
would encourage States to rush out and 
pass provider taxes. But, here are the 
facts. Twenty two States already im
pose taxes on hospitals, doctors and 
other providers for the purpose of fi
nancing and subsidizing uncompen
sated care, State Medicaid programs, 
and a host of other heal th programs. It 
was an unanticipated district court de
cision last June that threw the legality 
of provider taxes assessed against self
funded plans in doubt. 

States do not rush out and pass taxes 
of any kind. We in Congress know bet
ter than anyone else how hard it is po
litically to raise taxes at any level of 
Government. States struggle, as we do 
in Congress, with political forces that 
resist tax increases. 

Provider taxes, just like cigarette 
taxes or sales taxes, are legitimate 
sources of tax revenue for States. It is 
a State decision. The ERISA law pre
vents States from assessing non
discriminatory broad-based taxes on all 
users of the providers' services. This 
exception is unfair. Unfair taxation is 
what we are trying to prevent. 

ERISA also prevents a State from 
taxing the insured to support unin
sured. States can levy premium taxes 
on the commercially insured plans. 
But, self-insured employers are exempt 
from these levies as well. 

Self-insurance is only a practical al
ternative for large firms. Thus, the 
larger companies, who are often the 
best able to afford these taxes, do not 
have to pay them. This is unfair. 

Self-insured firms also argue that 
they take care of their own workers; 
they do not need to take care of any
one else. 

In response, first let me say that I 
recognize the growing efforts to self-in
sured firms to manage heal th care 
costs. Nowhere is this more true than 
in Minnesota where our self-insured 
large firms have begun creative alli
ances with heal th plans to improve the 
quality of care their employees receive 
while reducing the costs. of that care. I 
applaud their efforts. 

However, the fact that they provide 
excellent benefits does not exempt 
them from certain social responsi bil
i ties. The parents who choose to pay 
for private education for their own 
children are not exempt from taxes to 
support public education. The firm 
that offers scholarships to children of 
their employees is not exempt from 
taxes that are used for scholarships 
a~d loans for low income individuals. 

Mr. President, I am not closed to cre
ative alternatives to my bill. There are 
better, fairer, wiser ways to finance 
universal coverage. They are all here in 
Washington. Restructuring the tax 
subsidy for employer paid health insur
ance. Redesigning Medicare to make it 
more rational, with catastrophic pro
tection, long-term care, and without 
billions in wasteful Medigap insurance 
purchases. Replacing Medicaid with 
low-income premium subsidies. 

These issues are deeply divisive. I am 
enough of a realist to know that we 
cannot force a decision in the last days 
of this Congress, particularly on a tax 
bill which is in itself controversial. 
Thus, I am not offering my bill, S. 3223, 
as an amendment on H.R. 11 at this 
time. 

But my message is a warning. ERISA 
preemption in particular, and health 
care financing in general, are issues 
that can no longer be avoided. For too 
long we have denied that universal ac
cess will require new sources of reve
nues or major reallocation of resources 
or both. 

We will not get health reform with
out resolving these thorny issues. A 
first step is to give those States who 
are already on the front lines of this 
battle the freedom to succeed. 

I am pledging to raise these issues in 
the earliest days of the new Congress. 

We ask unanimous consent that an 
article from the American Hospital As
sociation News describing the issue and 
an editorial in the Minneapolis Tribune 
describing Minnesota's quandary be 
printed in the RECORD. 

There being no objection, the articles 
were ordered to be printed in the 
RECORD, as follows: 

[From AHA News, Sept. 21, 1992] 
LATEST STRANGLEHOLD ON STATES' HEALTH 

CARE REFORM EFFORTS-ERISA 
Lawmakers instrumental in crafting legis

lation aimed at protecting employee pension 
plans in the early 1970s never realized the 
can of worms their efforts would open up two 
decades later. 

But states now are fishing for ways to cir
cumvent that legislation, the Employee Re
tirement Income Security Act of 1974 
(ERISA), in their attempts to implement 
their own health care-reform plans in the 
face of federal government gridlock. 

The legislation, which sets forth federal 
regulations for all employee-benefit pro
grams, allows states to tax and regulate tra
ditional insurers but prohibits them from re
quiring employers to provide health care 
coverage to their workers and from regulat
ing or taxing self-insured employers' plans. 
Such mandates and taxes are parts of the re
form plans proposed by many states. ERISA 
exemptions can be obtained only with an act 
of Congress signed by the president. 

" [The law] set up to protect employee pen
sion plans is creating chaos in their health 
plans," said Ken McDonnell, a research ana
lyst for the Washington, DC-based Employee 
Benefit Research Institute (EBRI). 

In fact, ERISA is creating so much of a 
problem for states that a number of gov
ernors have made the pilgrimage to the na
tion 's capital to plead for relief. 



September 29, 1992 CONGRESSIONAL RECORD-SENATE 28745 
"In the absence of national leadership and 

vision, we must move ahead," Florida Gov. 
Lawton Chiles said during a recent health
policy forum in Washington. "For some of 
our citizens, it is a matter of quality of life. 
For too many, it is a matter of life and 
death." 

Relief for states may come in the form of 
bills introduced recently in Congress. 

Hoping to clear the way for Florida to pro
ceed with is plan to ensure that each of its 
residents receives basic health care benefits, 
Chiles is backing a bill sponsored by Sens. 
Patrick Leahy (D-VT) and David Pryor (D
AR) that would allow 10 states to establish 
health care demonstration projects with im
munity from ERISA and Medicaid rules. 

A separate bill introduced by Sen. Dave 
Durenberger (R-MN) would establish federal 
ERISA waivers for approved state reform ini
tiatives, allowing the states to impose cer
tain surcharges and state insurance taxes on 
self-insured employers. 

The Bush administration opposes the 
Leahy/Pryor bill, according to Gail 
Wilensky, the White House's top adviser on 
health and welfare issues. The reasons she 
cited were the bill's proposal to strip the 
HHS secretary's authority to issue waivers, 
and the concern that exemption require
ments would lead to highly regulated cost
control mechanisms. 

On Durenberger's bill, Wilensky said the 
White House as of last week did not yet have 
a position. 

Durenburger, in comments earlier this 
year on the House floor said: "ERISA has be
come a shield behind which self-insured com
panies can avoid social responsibilities that 
others must bear. This not why we adopted 
ERISA." 

Many businesses have become self-insured 
in recent years as a way to bypass many 
state insurance regulations as well as to re
duce administrative expenses and provide 
consistent health coverage to workers scat
tered in different states. 

Not surprisingly, business leaders-and 
even labor officials-oppose changes to 
ERISA. The AFL-010, which is a self-insured 
organization, does not want to see exemp
tions to ERISA as a means of clearing the 
way for state health care reform. 

"We want to see national health care re
form." said Colleen O'Neill, an AFL-CIO 
spokeswoman. "[We're] against testing in 
the states because it is putting off the inevi
table." 

Without changes to ERISA, states' grand 
attempts at reform would amount to paltry 
tinkering with state insurance codes. 

As EBRI's McDonnell said: "Things like 
universal health care are out." 

States would have to be satisfied with en
acting only small-group insurance reforms 
and approving sales of "bare-bones" health
insurance policies, which bypass state man
dates. Although these reforms are them
selves significant, a growing number of 
states have far loftier plans. 

But without an ERISA exemption, states 
could not institute premium taxes to fund 
insurance pools for high-risk individuals, im
plement single-payer or "play-or-pay" sys
tems, develop streamlined administrative 
claims forms and billing systems nor estab
lish negotiated rate systems. 

"That's a very significant list," said Carl 
Volpe, a senior policy analyst for the Na
tional Governors' Association (NGA), Wash
ington, DC. "I'd say that states are very lim
ited." 

Only Hawaii has been able to do what other 
states are only now attempting. In striving 

for universal access, Hawaii has imple
mented a mandate that all employers, in
cluding self-insured businesses, provide 
workers with coverage. 

Hawaii implemented its program before 
ERISA was enacted and was able to get an 
exemption written into the law. But the 
state has not been able to modify its system 
since 1974 to cover those residents who fall 
through the cracks. 

Now a raft of states are trying to follow 
Hawaii's lead. Some state officials, including 
those in Florida, say they have no choice but 
to seek the necessary ERISA exemptions. 

"We can't do what we want to do without 
an exemption," said Gary Clarke, the state's 
Medicaid director, "It's critical." 

In the meantime, however, other states are 
attempting to sidestep the law.-CHRIS
TOPHER J. GEARON. 

[From the Star Tribune, Sept. 25, 1992) 
THE LEGAL SHADOW OVER MINNESOTACARE 

The shadow of a lawsuit lengthened this 
week over MinnesotaCare, the much-hailed 
landmark plan for providing health care to 
the uninsured. Special interests succeeded in 
quashing an effort led by Minnesota Sen. 
Dave Durenberger to erase the shadow with 
an amendment to federal law. 

Unless Congress next week miraculously 
finds that backbone it's long been lacking on 
health care, MinnesotaCare is in for a 
treacherous legal journey that could strip it 
of a primary funding source, a tax on the 
services of health-care providers. 

The lawsuit is the handiwork of the Twin 
Cities Pipe Trades Welfare Trust, a self-in
sured health plan for union workers. But the 
union isn't the real villain in this drama
the federal government is, for denying states 
any ability to tax self-insured health plans 
in a manner parallel to commercial health 
insurance. 

The union's beef with MinnesotaCare is 
that its providers' tax will be passed on in 
higher costs for the union's health plan (not 
to mention the many other self-insured plans 
in the state). That, the union argues, vio
lates the 1974 Federal Employee Retirement 
Income Security Act, better known as 
ERISA, which requires that self-insured 
health plans use their assets only to benefit 
their own participants. 

The union's argument may seem like a 
reach, but it prevailed in federal court in 
New Jersey earlier this year. A hospital bil
lings surcharge dedicated to funding health 
care for the uninsured was struck down as a 
violation of ERISA. A General Accounting 
Office specialist told a U.S. Senate panel ear
lier this month that the pipe trades' suit in 
Minnesota could have the same result. 

Durenberger and Minnesota's junior sen
ator, Paul Wellstone, joined forces to try to 
protect MinnesotaCare. Their amendment to 
ERISA would have allowed states to tap self
insured plans to fund programs giving more 
people access to health care. But they 
bumped hard into a coalition of unions and 
major employers who want to block tamper
ing with ERISA's preemption of state con
trol of self-funded health insurance. 

The Minnesota senators' experience dem
onstrates once again why health-care reform 
is so hard to come by in America. The people 
who oppose change are rich, powerful and 
know how to lobby. The people who so des
perately need change aren't. The Minnesota 
Legislature courageously took a stand on 
the side of the uninsured this spring. Shame 
on Congress for refusing to do so this fall. 

Mr. BENTSEN. I would like to thank 
my colleague from Minnesota, Senator 

DURENBERGER, for his introduction of 
S. 3223, the State Health Care Financ
ing Act, and for his continuing leader
ship on health care issues in the Sen
ate. The Senator's bill addresses a very 
important issue of great concern to the 
States. As he knows, we have already 
held a hearing on this issue in the Fi
nance Committee. 

The Senator from Minnesota has ac
curately stated my view that I would 
oppose an effort to off er S. 3223, or any 
other bill dealing with the ERISA pre
emption of State laws, as an amend
ment on H.R. 11. We cannot allow this 
important bill to be bogged down with 
controversial amendments at this late 
date. 

I am aware of the importance of the 
issues that Senator DURENBERGER 
raises in this bill. This is a matter that 
the Senate will take up when we recon
vene in 1993. 

Mr. SEYMOUR. Mr. President, I rise 
to explain my reason for supporting 
H.R. 11, the Revenue Act of 1992. I sup
ported passage of the Senate version of 
this legislation because this measure 
contains many excellent provisions 
which if signed into law will be instru
mental in reinvigorating the American 
economy and put us on the road to re
covery. However, I voted for this meas
ure with some very strong reserva
tions. 

The reason I supported this bill is be
cause there are many provisions of this 
legislation that will help many facets 
of our economy, and collectively, our 
country. Some of these provisions in
clude: measures to help our economi
cally depressed urban, rural, and In
dian areas through the creation of 125 
enterprize zones, a $2,500 first-time 
home buyer tax credit and modifica
tion of the passive loss rules for real 
estate to jump-start the economy, rein
statement of individual retirement ac
counts [IRA's] for everyone and pen
alty-free withdrawals for reasons of 
health, education or the purchase of a 
first home, and repeal of the so-called 
luxury tax on boats, jewelry, airplanes, 
furs, and indexation for cars. 

My reservations focus on the tax in
creases in the bill. It is my hope that 
in conference these increases will be 
removed. If not, I will revisit this issue 
and may be disposed to oppose this 
measure. I would only do this out of 
concern that tax increases will negate 
the positive provisions in this bill and 
prevent the economic recovery that is 
the intent of this measure. 

Mr. MURKOWSKI. Mr. President, I 
will vote yes tonight on passage of H.R. 
11, but I do so only because I hope that 
the significant problems with this bill, 
namely the tax increases, can be elimi
nated in conference while retaining 
much of the good which this bill has to 
offer. I will not, of course, support the 
conference report if it retains the tax 
increases present in the bill as now 
drafted. 
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Mr. President, this bill contains 

many important prov1s10ns, some of 
which I have been advocating for years. 
The return of the fully deductible IRA 
is crucial to getting Americans back in 
the savings game. The $2,500 first-time 
home buyer tax credit will help revital
ize the American real estate and con
struction businesses while g1vmg 
young Americans the opportunity to 
own their own home, something all 
Americans deserve. The military IRA 
rollover provision I introduced will 
help tens of thousands of departing 
service people adjust to life outside the 
military. There are important provi
sions for enterprize zones, in both the 
cities and rural parts of America. And, 
finally, there is important tax relief 
here for thousands of Alaskans who 
will not get the tax relief on State edu
cation loans that they deserve. 

Unfortunately, of course, there are 
tax increases in this bill as it is now 
written. I hope and trust that the 
Members of this body, together with 
the Members of the other body, will in 
conference remove those tax raising 
provisions. This is an important bill, 
Mr. President, and there are many, 
many parts of it which deserve to be
come law. That said, I will not support 
this bill if it comes out of conference 
with tax increases. However important 
may be the good parts of this bill, I do 
not believe that they justify imposing 
another tax increase on the backs of 
Americans, and I will so vote. 

Mr. BINGAMAN. Mr. President, I rise 
to commend the distinguished manager 
of the bill and chairman of the Finance 
Committee, Senator BENTSEN, for his 
leadership on the legislation before us. 
He has done a yeoman's job over the 
past several weeks and days in at
tempting to address the many and di
verse concerns raised by my colleagues 
and me. However, I remain very trou
bled by one provision of the manager's 
amendment. 

Section 136 of the amendment ad
dresses the very complex issue of phy
sician self-referral and would create a 
number of exceptions to the current 
prohibition against this practice in 
some circumstances. As a cosponsor of 
S. 3186, the ethics in Referrals and Bill
ing Act, which Senators ADAMS, 
METZENBAUM, and I introduced earlier 
this year, I am opposed to any effort 
that encourages or expands the prac
tice of self-referral. 

I am sure the chairman agrees with 
me when I state that this very complex 
issue deserves careful, thoughtful at
tention. The provisions in S. 3274 illus
trate the difficulty of attempting to 
regulate physician self-referral in a 
piecemeal fashion. I believe S. 3274 cre
ates exemptions that will undermine 
our efforts to regulate the egregious 
aspects of self-referral. We cannot af
ford to address this critical issue in 
anything less than a comprehensive 
manner. 

I had planned to offer an amendment 
to strike the troublesome provisions, 
but at the urging of the chairman, I 
will not pursue the amendment. I un
derstand the chairman is sympathetic 
to my concerns, which were also raised 
by Senator ADAMS and Senator 
METZENBAUM, and that he will work 
with us and other concerned colleagues 
on these issue when the bill is 
conferenced with the House. 

In the past any exception to self-re
ferral prohibitions occurred only after 
extensive discussion within the Con
gress and the health industry. This ap
proach developed because of the com
plexity of this issue. The approach pur
sued in the manager's amendment, in
troducing self-referrals provisions with 
little discussion and examination, 
lends itself to errors. When we revise 
physician self-referral provisions we 
must do so with caution and certainly. 

The practice of physician self-refer
ral is a particularly onerous example of 
the type of increased intensity and vol
ume of health care services that is 
driving up U.S. health care costs at an 
alarming rate. Self-referral occurs 
when a physician enters into a health 
services joint venture arrangement, 
thereby gaining a financial interest in 
an independent health care facility. 
Joint venture arrangements come in a 
variety of forms, the most common oc
curring when a physician makes an in
vestment in a facility that provides 
physical therapy or rehabilitation pro
grams, diagnostic imaging, radiation 
therapy, or another type of service to 
which he or she may refer patients. 
The benefit to the physician, in terms 
of income and tax advantages, ranges 
from small sums to thousands of dol
lars per year. But one thing remains 
constant: the success or failure of the 
joint venture depends on the physi
cian's ability to make patient refer
rals. 

We simply must do all that we can to 
assure that this practice does not con
tinue if we are ever to achieve cost 
containment in the U.S. health care 
system. I thank the chairman for his 
willingness to address these concerns 
during the House-Senate conference on 
H.R. 11. 

Mr. MACK. Mr. President, this bill 
provides real economic hope and oppor
tunity to several sectors of our econ
omy. My constituents in Florida are 
hurting. They are anxious about their 
jobs and about the state of the econ
omy. They want action, even if it 
means taking some risks. 

With this bill the horrible luxury tax 
on boats-the layoff tax-is finally re
pealed. Since this tax was created, it 
has caused job losses, harmed busi
nesses and cost the Government reve
nue. The luxury tax is proof that high
er taxes mean fewer jobs, and it will 
not be missed. 

Other elements of this bill will have 
very significant effects on the real es-

tate industry. These provisions-most 
notably the modifications of passive 
loss treatment-are necessary in order 
to revive the real estate industry from 
its depression. 

The bill will boost economic activity 
by reducing the litigation costs associ
ated with the amortization of intangi
bles. It also takes a step toward easing 
the burden of the alternative minimum 
tax [AMT] when businesses make pro
ductivity-enhancing investments in 
capital equipment. 

Also included in this bill are impor
tant provisions that will help provide 
tax relief to the victims of Hurricane 
Andrew. Two amendments of mine will 
allow penalty-free withdrawals from 
IRA's for reconstructing homes and 
businesses, and also allow agricultural 
producers to defer their tax payments 
without penalty for 1 year in order to 
help them replant and rebuild their 
businesses. 

In addition, the bill contains a provi
sion to create much-needed enterprise 
zones which will help spur economic 
growth in depressed rural areas and 
inner cities. Under the bill's criteria, 
hurricane ravaged south Dade County, 
FL, would be a prime candidate for an 
enterprise zone classification. 

But this bill is not free of warts. 
There are several key elements-par
ticularly those provisions known as 
PEP and Pease-which are very damag
ing to economic growth nationwide. I 
have assurances that these provisions 
will be removed in conference. As bene
ficial as the economic growth elements 
are, these other provisions must be re
moved if this bill is to boost the overall 
heal th of the economy. 

URBAN AID BILL 

Mr. KERRY. Mr. President, I support 
the Urban Aid bill. I do so with some
what less enthusiasm than I would 
like, in full knowledge that this meas
ure does not authorize the kind of 
major investments in urban America 
that we so urgently need. It is only a 
downpayment, and a small downpay
ment at that. 

I decided to support the bill after 
much consideration and only after Sen
ate acceptance of the Kennedy-Riegle 
amendment which I cosponsored and 
which targets an additional $2.5 billion 
to urban areas over the next 5 years. I 
was swayed by the fact that the cur
rent version of the bill includes impor
tant provisions that will benefit many 
Americans-rural, suburban, and 
urban. H.R. 11 includes a variety of tax 
incentives, accounting for $5 billion of 
the total bill's cost of $30 billion, some 
of which I believe will be helpful in 
curing our economy of its current mal
aise. The bill includes the targeted cap
ital gains tax cut for long-term invest
ment in small businesses and the R&D 
tax credit, both of which will spur the 
kind of job-creating investment that 
our economy so desperately needs. It 
includes, as well, a modification of the 
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passive loss rules for real estate inves
tors and a provision promoting pension 
plan investment in real estate. Both of 
these measures are needed to jump
start our Nation's ailing real estate in
dustry. In addition, this legislation, if 
signed into law, would end finally the 
so-called luxury tax on boats which has 
compounded the devastation of the 
boat industry brought about by our 
sick economy. 

The urban and social spending in the 
bill, including the Kennedy-Riegle 
amendment, accounts for approxi
mately $10.5 of the bill's $30 billion 
total. The expansion of the JOBS pro
gram will enable States to offer addi
tional education and job training op
portunities to move welfare recipients 
toward self-sufficiency. The increase in 
the asset limits for AFDC recipients 
wm help families break the cycle of de
pendence by not punishing them for ex
hibiting the values we talk about in 
the debate on welfare reform-hard 
work, thrift, pursuit of educational and 
job training opportunities, and dem
onstration of the belief that one's life 
can be improved. It is my hope, Mr. 
President, that with the bill's revision 
of the AFDC asset limit provisions, we 
will never again hear of young people 
like Sandra Rosada of Connecticut who 
was forced to spend several thousand 
dollars in savings and whose family 
was required to pay AFDC overpay
ment charges because Sandra held a 
job while in high school in order to 
save the money she earned to pay for 
college. 

The Finance Committee has included 
important provisions in the bill for 
family preservation projects, maternal 
and child health, mental health, sub
stance abuse, and juvenile justice ini
tiatives. The requirements of the Child 
Support Tax Equity Act have been in
corporated in this bill as well, and as a 
cosponsor of that act, I am pleased 
that the bill before us recognizes and 
addresses the problem of parents who 
fail to pay child support-usually dead
beat dads. Those who have children 
have a responsibility for the housing, 
education, health, and security of their 
children. Failure to pay child support 
or flight to another State does not 
change that, and the provisions of this 
bill will make that less likely. 

The Kennedy-Riegle amendment im
proves on the provisions in the bill for 
families by authorizing additional 
funds for programs that are of proven 
value like Head Start, Youthbuild, and 
Community Development Block 
Grants. It also targets about 60 percent 
of the money on the enterprise zones, 
that will be created by the bill. 

The heart of the bill's urban provi
sions is the creation of 125 enterprise 
zones, 75 of which will be located in 
urban areas. I believe in enterprise 
zones because I believe that an in
creased flow of private capital is an es
sential prerequisite to the revival of 

urban neighborhoods. A Federal enter
prise zone program would supplement 
existing State programs and create op
portunity where existing market condi-

. tions and incentives would not. 
But clearly, enterprise zones are not 

sufficient. Expert after expert has tes
tified that a comprehensive approach 
to urban rebuilding is needed. That in
cludes incentives for the private sector; 
it also includes investments in edu
cation, job training, drug rehabilita
tion, community policing, and the 
basic building blocks of community 
life. 

There are those who say we can't af
ford to make these investments. They 
say they are a waste of money. They 
say that joblessness and hopelessness 
can only be cured when individuals 
take responsibility for their own lives. 

Well, Mr. President, it is true that 
individuals must take responsibility 
for their own lives; they must make 
wise choices; they must demonstrate 
good values. But we help create the en
vironment within which their choices 
are made. 

And responsibility is not entirely the 
province of individuals. Over the past 
12 years, the Reagan-Bush administra
tions reduced the Federal share of city 
expenditures from 17 percent to 6 per
cent. Where is the responsibility in 
that? 

Over the same period, Federal sup
port for housing, in real terms, dropped 
by 82 percent; for job training by 63 
percent, for community development, 
by 40 percent, and for social service and 
community service block grants by 40 
percent. What kind of choices were 
those? 

Just this past March, the President 
vetoed a tax bill that would have given 
us urban enterprise zones; vetoed the 
centerpiece of what he now describes as 
a program to get this country moving 
again, to create jobs and to bring some 
real opportunity into our cities. 

And now, after successfully limiting 
the amount and type of urban aid in 
this bill, the President threatens to 
veto H.R. 11. His threat comes despite 
the fact that the bill contains all of the 
economic growth proposals from his 
State of the Union Address except for a 
broad-based capital gains tax cut and it 
provides funding for 125 enterprise 
zones for which his Secretary of Hous
ing and Urban Development cam
paigned so vociferously. 

Why? The President vetoed the bill 
the Congress sent him this spring be
cause it would have taken away a por
tion-just a portion-of the tax breaks 
that were given to the richest 1 percent 
of Americans during the Reagan years. 
And he threatens to veto this bill be
cause Congress has refused thus far to 
reopen tax loopholes for the most well 
off. To protect the wealthiest of the 
wealthiest, the President is willing to 
turn his back on urban America and 
middle America and rural America and 

everyone else with an interest in get
ting our economy back on its feet, and 
an interest in restoring basic fairness 
to our tax system . 

There are those who really do not 
care much about the problems of cities 
in America today. They point out that 
we are now predominately a suburban 
Nation. They believe they are not af
fected by the fact that, because of Fed
eral neglect, cities are being forced 
year-by-year to raise taxes, cut serv
ices, and freeze or reduce public hear
ing. They look at urban residents and 
instead of understanding or helping, 
they turn away or lecture or assign 
blame. And the sad part of it is that 
many of these people are in the execu
tive branch of the Government of .the 
United States. 

One of the reasons the President is in 
such political trouble today is that he 
has so clearly lost touch with the day
to-day concerns of the American peo
ple. Other than Jack Kemp and Louis 
Sullivan, there is not a member of this 
administration who has given any indi
cation of understanding the kinds of 
choices the average kid or parent faces 
in our major cities today. 

The crisis in our cities did not begin 
3 months ago in Los Angeles. It is not 
a product of the Rodney King verdict. ' 
It exists-to a greater or lesser de
gree-in cities across America. It has 
been evolving for years. It has not one, 
but multiple causes. And it threatens 
literally to destroy America. 

Deep down, we know we will not be 
able to compete internationally if too 
many of our young people are in jail or 
on drugs or always in the streets; we 
will never get out of debt if we must al
locate billions more each year to pris
ons, prosecutions, emergency health 
care, expanded welfare and food stamps 
or rebuilding what the desperate 
among us have destroyed; and we will 
never have peace of mind as long as so 
many of us feel the need to seek secu
rity through locked doors, high fences, 
metal detectors, and the purchase of 
guns. 

Deep down, we also know that it does 
not have to be this way. We have the 
power to choose a different road. 

That choice begins, although it does 
not end, with money and how we spend 
it. Let us be clear. There's a fundamen
tal difference between spending billions 
for something like B-2 bomber and 
spending the same amount for pro
grams like child immunization and 
Head Start. It is like the difference be
tween a family saving to send a child 
to college and that same family splurg
ing on a trip to the Caribbean. 

You buy a bomber, you get a bomber. 
You change the life a young kid who 
needs help and you get a citizen. How 
do you measure the savings? How do 
you count the crimes that might have 
been committed, but now will not be? 
How do you put a value on the dif
ference to society of a young person 
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making responsible choices about 
school and drugs and sex and that same 
person making irresponsible choices 
because he had no access to Head 
Start, no chance at a job, no oppor
tunity to grow up in a neighborhood 
with responsible models to emulate? 

Mr. President, this bill is ·not the 
comprehensive urban investment pack
age that I would have liked to see. It is 
a minimum response to a major prob
lem. There are also legitimate ques
tions about the unrelated tax cuts in 
the bill, many of which concern me 
greatly. But there is too much in this 
bill that I feel will help our economy 
for me to vote against it. Obviously, 
this is an election year and there will 
be efforts to characterize this bill one 
way or another for purposes of partisan 
gain. But I hope amidst all the rhet
oric, we will keep sight of a building 
consensus in this country that I believe 
is potentially very hopeful. 

It may have taken Los Angeles to do 
it, but I think there is growing agree
ment that the crisis in our cities af
fects us all, whether we live in a city, 
suburb, and rural community; that our 
response must include incentives for 
the private sector and a greater effort 
by government; that individuals must 
be held accountable for their own 
choices and actions, but that this does 
not relieve the Government of its own 
responsibilities; and that a sustained, 
broad-based, innovation strategy for 
responding to the problem is required. 

This legislation constitutes only the 
very first steps of such a strategy, and 
this debate indicates that the consen
sus of opinion we need is only starting 
to form. So let us approve this bill, but 
let us do so with a minimum of pride in 
the accomplishment it represents, and 
a maximum of commitment to carry
ing forward the job that this measure 
so modestly and so belatedly begins. 

The PRESIDING OFFICER. The 
question is, Shall the bill, as amended, 
pass? On this question, the yeas and 
nays have been ordered, and the clerk 
will call the roll. 

The bill clerk called the roll. 
Mr. FORD. I announce that the Sen

ator from Tennessee [Mr. GORE] is nec
essarily absent. 

The PRESIDING OFFICER (Mr. GRA
HAM). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced-yeas 70, 
nays 29, as follows: 

[Rollcall Vote No. 249 Leg.) 
YEAS-70 

Adams 
Akaka 
Baucus 
Bentsen 
Bingaman 
Bond 
Boren 
Breaux 
Bryan 
Bumpers 
Burdick, Jocelyn 
Byrd 
Chafee 

Cohen 
Conrad 
Cranston 
D"Amato 
Danforth 
Dasch le 
DeConcini 
Dodd 
Domenici 
Duren berger 
Exon 
Ford 
Fowler 

Glenn 
Graham 
Grassley 
Harkin 
Hatfield 
Heflin 
Hollings 
Inouye 
Johnston 
Kasten 
Kennedy 
Kerrey 
Kerry 

Kohl 
Lau ten berg 
Levin 
Lieberman 
Mack 
Mikulski 
Mitchell 
Moynihan 
Murkowski 
Nickles 
Nunn 

Bi den 
Bradley 
Brown 
Burns 
Coats 
Cochran 
Craig 
Dixon 
Dole 
Garn 

Packwood 
Pell 
Pressler 
Pryor 
Reid 
Riegle 
Robb 
Rockefeller 
Roth 
Sanford 
Sarbanes 

NAYS-29 
Gorton 
Gramm 
Hatch 
Helms 
Jeffords 
Kassebaum 
Leahy 
Lott 
Lugar 
McCain 

NOT VOTING-1 
Gore 

Sasser 
Seymour 
Simpson 
Specter 
Stevens 
Thurmond 
Warner 
Wirth 
Wofford 

McConnell 
Metzenbaum 
Rudman 
Shelby 
Simon 
Smith 
Symms 
Wallop 
Wellstone 

So the bill (H.R. 11) as amended, was 
passed. 

Mr. MITCHELL. Mr. President, I 
move to reconsider the vote. 

Mr. DOLE. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. Pursuant 
to the order of September 28, the Sen
ate insists upon its amendments to the 
bill, requests a conference with the 
House of Representatives on the dis
agreeing votes of the two Houses, and 
the Chair appoints the following con
ferees on the part of the Senate: 

Mr. BENTSEN, Mr. MOYNIHAN, Mr. 
BAUCUS, Mr. BOREN, Mr. MITCHELL, Mr. 
PRYOR, Mr. PACKWOOD, Mr. DOLE, Mr. 
ROTH, Mr. DANFORTH, and Mr. CHAFEE. 

And from the Committees on Bank
ing, Housing and Urban Affairs; the Ju
diciary; and Labor and Human Re
sources, for consideration of title VIII 
of the Senate amendment only, Mr. 
KENNEDY, Mr. RIEGLE, Mr. BIDEN, Mr. 
HATCH, and Mr. GRAMM of Texas. 

INDEPENDENT COUNSEL 
REAUTHORIZATION ACT 

Mr. MITCHELL. Mr. President, I 
have previously engaged in discussions 
with the distinguished Republican 
leader and the distinguished Senator 
from Michigan, Senator LEVIN, and my 
colleague from Maine, Senator COHEN, 
regarding the bill to reauthorize the 
Independent Counsel law. 

In accordance with our discussions I 
now ask unanimous consent that the 
Senate proceed to Calendar Order No. 
676, S. 3131, a bill to reauthorize the 
Independent Counsel law for an addi
tional 5 years and for other purposes. 

The PRESIDING OFFICER. Is there 
objection? 

lican leader has referred to have signed 
a letter. And that letter makes it clear 
that the effort to bring up the Inde
pendent Counsel law reauthorization 

' this year will run into a filibuster. I 
would just quote two lines from that 
letter which has been shared with me. 

"We are writing to express our vehe
ment opposition * * * and our intent 
to debate-at length-any attempt to 
proceed to the bill." And also making 
reference to "fervent opposition." 

So the reality is that we are going to 
be unable to reauthorize the Independ
ent Counsel law this year. It runs out 
in December. I think it is a sad day for 
the country that we will be without 
this law for at least a month or two. 

Senator COHEN and I, I know, are 
both dedicated to bringing this up and 
making this effort again next year. The 
law was put into place as a Watergate 
reform and the filibuster threat now is 
killing, at least for the next few 
months, the most important single Wa
tergate reform on the books, which is 
the Independent Counsel law. 

This was a truly bipartisan effort to 
reauthorize it. I want to thank the ma
jority leader for his effort to bring this 
matter up. It thank Senator COHEN for 
his continuing support of this bill. We 
will be back next year. 

One other thing, I ask unanimous 
consent that the letter which has been 
referred to of the 28 Senators as well as 
two other documents relating to this 
matter be printed in the RECORD at this 
point. 

Mr. WALLOP. Reserving the right to 
object, can I inquire of the Senator 
from Michigan, if the name of the Sen
ator from Wyoming is on that letter? 

Mr. LEVIN. It is. 
Mr. WALLOP. Because I was going to 

ask unanimous consent it be added 
were it not. I have no objection. 

Mr. LEVIN. As a matter of fact it is 
the top name, so the Senator will not 
be disappointed. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
Washington, DC, September 23, 1992. 

Hon. ROBERT DOLE, 
Republican Leader, 
U.S. Senate, Washington, DC. 

DEAR BOB: It has come to our attention 
that the Majority Leader is considering 
bringing the Independent Counsel Reauthor
ization to the floor before the Senate ad
journs sine die. We are writing to express our 
vehement opposition to this legislation and 
our intent to debate-at length-any at
tempt to proceed to the bill. Should this leg
islation become the pending business before 
the Senate, you can anticipate extended de
bate and amendments including an amend
ment pertaining to Congressional coverage. 

Mr. DOLE. Mr. President, on behalf 
of a number of Senators on this side I 
object. 

With less than two weeks remaining before 
the target adjournment date, Congress has 
precious little time to complete its list of 
"must pass" legislation: the appropriations 
bills, assorted conference reports, and presi
dential vetoes. For the Majority Leader to 
contemplate straying from this list to pur
sue contentious and ill-advised bills such as 

The PRESIDING OFFICER. Objec
tion is heard. 

Mr. LEVIN. Mr. President, the Sen
ators that the distinguished Repub-
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the reauthorization of the independent coun
sel law almost defies belief. 

With the disgraceful indictment of Caspar 
Weinberger and the subsequent announce
ment of the end to Lawrence Walsh's five 
year, multi-million dollar investigation, this 
hardly seems the time for Congress hurriedly 
to consider reauthorization of such per
nicious legislation. 

Please convey to the Majority Leader our 
fervent opposition to any effort to bring this 
controversial bill up at such a late date in 
the session. 

Sincerely, 
Malcolm Wallop, Strom Thurmond, 

Mitch McConnell, Bob Dole, Steve 
Symms, Bob Smith, Dan Coats, Ted 
Stevens, Thad Cochran, Orrin Hatch, 
Larry E. Craig, Richard G. Lugar, Jake 
Garn, Frank H. Murkowski, Jesse 
Helms, Trent Lott, Conrad Burns, 
Connie Mack, Phil Gramm, Al Simp
son, Don Nickles, Larry Pressler, Pete 
V. Domenici, Slade Gorton, John H. 
Chafee, Kit Bond, John C. Danforth, 
John Seymour. 

[U.S. District Court for the District of 
Columbia] 

UNITED STATES OF AMERICA v. CASPAR W. 
WEINBERGER, DEFENDANT. 

(Holding a Criminal Term; Grand Jury 91-1 
Sworn in on January 16, 1991) 

Violations: Title 18 U.S.C. §1505 (Obstruc
tion of Congress); Title 18 U.S.C. §1001 (False 
Statement); Title 18 U.S.C. § 1621 (Perjury). 

INDICTMENT 

Count I (Obstruction of Congress) 

Introduction 
1. From 1981 to November 1987, the defend

ant, Caspar W. Weinberger, was the Sec
retary of Defense and a statutory member of 
the National Security Council (" NSC" ). 

2. At all times relevant to this Indictment, 
the Secretary of Defense was the head of the 
Department of Defense ("DoD" ). 

3. At all times relevant to this Indictment, 
the NSC was a government entity estab
lished by the National Security Act of 1947, 
whose statutory members were the President 
of the United States, the Vice President, the 
Secretary of State and the Secretary of De
fense. The NSC advised the President on the 
integration of domestic, foreign and military 
policies relating to the national security; fa
cilitated cooperation among the military 
services and other departments and agencies 
of the government in matters involving the 
national security; and reviewed, guided and 
directed foreign intelligence and covert ac
tion activities. 

4. Beginning with the overthrow of the 
Shah of Iran on or about January 16, 1979, 
and the seizure of the United States Em
bassy in Iran and its staff on November 4, 
1979, relations between the United States 
Government and the Government of Iran 
were characterized by mutual hostility and 
tension. At all times relevant to this Indict
ment, the United States Government embar
goed arms sales to Iran. In January 1984, Sec
retary of State George P. Shultz designated 
Iran as a sponsor of international terrorism 
and, thereafter, the United States Govern
ment actively urged its allies not to permit 
the shipment of arms to Iran, in part because 
of its sponsorship of international terrorism 
and the continuation of the Iran-Iraq war. 

5. In August 1985, Robert C. McFarlane, the 
Assistant to the President for National Secu
rity Affairs, briefed President Ronald 
Reagan, Secretary Shultz, and the defend
ant, Caspar W. Weinberger, about an Israeli 

proposal to sell arms to Iran to obtain the 
release of Americans held hostage in Leb
anon. The defendant, Caspar W. Weinberger, 
and Secretary Shultz objected to the plan 
and advised the President against it. This 
plan and subsequent efforts to obtain the re
lease of the hostages through the sale of 
arms to Iran became know as the Iran ini tia
ti ve. 

6. In August and September of 1985, United 
States Government officials were informed 
that Israel had shipped 508 United States
supplied TOW anti-tank missiles to Iran with 
the expectation that the United States Gov
ernment would provide Israel with replace
ment TOW missiles. Following these Israeli 
TOW shipments to Iran, the Reverend Ben
jamin Weir, an American held hostage in 
Lebanon, was released from captivity. 

7. On November 9, 1985, Mr. McFarlane told 
the defendant, Caspar W. Weinberger, about 
new negotiations with Iranians and Israelis 
involving the exchange of arms for hostages. 

8. On November 10, 1985, Mr. McFarlane 
told the defendant, Caspar W. Weinberger, 
that the current proposal involved the re
lease of all American hostages and the trans
fer to Iran, through the Israelis, of Hawk 
anti-aircraft missiles. 

9. On Tuesday, November 19, 1985, Mr. 
McFarlane asked the defendant, Caspar W. 
Weinberger, to try to obtain 500 Hawk mis
siles for sale to Israel to " pass on" to Iran in 
return for which five hostages would be re
leased on Thursday, November 21, 1985. Major 
General Colin L. Powell, the Senior Military 
Assistant to the defendant, Caspar W. Wein
berger, made efforts to determine whether 
500 Hawk missiles were available and what 
legal requirements would apply to the sale. 
General Powell reported to the defendant, 
Caspar W. Weinberger, that 500 Hawk mis
siles could not be sold to Israel or Iran with
out Congressional notification and that 
breaking the sale into several packages of 28 
Hawks each (to keep the value of each pack
age under a $14 million Congressional notifi
cation threshold) would be a clear violation 
of law. The defendant, Caspar W. Weinberger, 
provided this information to Mr. McFarlane. 

10. On Wednesday, November 20, 1985, the 
defendant, Caspar W. Weinberger, told Mr. 
McFarlane that he objected to the sale of 
arms for hostages. Mr. McFarlane responded 
that the President had already decided to do 
it through Israel. 

11. Later that day, Wednesday, November 
20, 1985, Mr. McFarlane informed the defend
ant, Caspar W. Weinberger, that the Israelis 
would sell 120 Hawks to the Iranians, and 
that there would be a hostage release on Fri
day, November 22, 1985. 

12. On or about Sunday, November 24, 1985, 
a cargo of 18 Hawk missiles was sent from Is
rael to Iran. United States Government offi
cials were informed that the Iranians were 
dissatisfied with the cargo, and additional 
Hawk missiles were not sent. 

13. On December 7, 1985, the defendant, 
Caspar W. Weinberger, attended a meeting at 
the White House with President Reagan, 
Chief of Staff to the President Donald T. 
Regan, Secretary Shultz, Deputy Director of 
Central Intelligence John N. McMahon, 
newly-appointed Assistant to the President 
for National Security Affairs Vice Admiral 
John M. Poindexter, and Mr. McFarlane, who 
recently had resigned his position as Assist
ant to the President for National Security 
Affairs. Mr. McFarlane reviewed the develop
ment of the Iran initiative up to that point, 
including the TOW missile shipments prior 
to the release of the Reverend Weir and the 
November 1985 Hawk missile shipment. Mr. 

McFarlane then outlined a plan for addi
tional sales of weapons through Israel to 
Iran to obtain the release of the remaining 
American hostages. The defendant, Caspar 
W. Weinberger, argued that the United 
States had an embargo in effect that made 
arms sales to Iran illegal, that the President 
could not violate the embargo, and that 
"washing" the transaction through Israel 
would not make it legal. President Reagan 
responded that he could answer charges of il
legality but that he could not answer the 
charge that he had passed up a chance to free 
the hostages. 

14. Following the December 7, 1985 meet
ing, President Reagan sent Mr. McFarlane to 
London to open negotiations with Iranian 
and Israeli representatives, without making 
any United States commitment to transfer 
arms. 

15. On December 10, 1985, following Mr. 
McFarlane's return from London, the defend
ant, Caspar W. Weinberger, attended a meet
ing at the White House with President 
Reagan, Chief of Staff Regan, Director of 
Central Intelligence William J."Casey, Admi
ral Poindexter, and Mr. McFarlane. At the 
meeting, Mr. McFarlane recommended that 
no more arms to be sold to Iran, but lie also 
reminded the group that the United States 
still had to replenish the 500 TOW missiles 
that Israel had shipped to Iran before the 
Reverend Weir was released. 

16. On January 6, 1986, the defendant , 
Caspar W. Weinberger, met with Admiral 
Poindexter, who outlined a new Israeli plan 
to sell weapons to Iran to obtain the release 
of the American hostages. The defendant, 
Caspar W. Weinberger, objected to the plan. 

17. On January 7, 1986, the defendant, 
Caspar W. Weinberger, attended a meeting at 
the White House with President Reagan, 
Vice President George Bush, Attorney Gen
eral Edwin Meese, III, Director Casey and 
Secretary Shultz. At the meeting, the Presi
dent favored the plan to sell missiles to Iran, 
through Israel, in exchange for the release of 
American hostages. 

18. On January 17, 1986, President Reagan 
formally approved, by Presidential finding, a 
covert plan in which the United States would 
sell the weapons to Iran through an Amer
ican intermediary, rather than through Is
rael. 

19. In furtherance of this plan, during Feb
ruary 1986, 1,000 TOW missiles were sold to 
Iran. 

20. Between May and November 1986, addi
tional weapons and related parts were sold to 
Iran, and two Americans held hostage in 
Lebanon were released. 

21. In early November 1986, there were pub
lic reports that United States Government 
officials had engaged in arms-for-hostages 
deals with Iran. 

22. On November 10, 1986, the defendant, 
Caspar W. Weinberger, attended a White 
House meeting with President Reagan, Vice 
President Bush, Secretary Shultz, Attorney 
General Meese, Director Casey, Chief of Staff 
Regan, Admiral Poindexter, and Acting Dep
uty Assistant to the President for National 
Security Affairs Alton G. Keel, Jr. Admiral 
Poindexter briefed the meeting about oper
ational details of the Iran initiative, but he 
omitted mention of the November 1985 Hawk 
missile shipment and did not acknowledge 
any United States role in or approval of any 
shipments prior to the Presidential Finding 
of January 17, 1986. 

23. On November 12, 1986, the defendant, 
Caspar W. Weinberger, attended a briefing 
for Congressional leaders at the White House 
with the same officials who attended the No-
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vember 10, 1986 meeting. Admiral Poindexter 
briefed the Congressional leaders about the 
Iran initiative but, once again, did not ac
knowledge any United States role in or ap
proval of any 1985 shipments, including the 
November 1985 Hawk missile shipment. In re
sponse to a question by Senate Minority 
Leader Robert C. Byrd, Admiral Poindexter 
stated that the initial contacts with the Ira
nians had been in 1985 but there had been no 
transfer of material to Iran then because it 
took time to assess the contacts and issue a 
Finding. 

24. On November 13, 1986, President Reagan 
addressed the nation and purported to set 
out the facts about the Iran initiative. 

25. On November 19, 1986, President Reagan 
held a news conference about the Iran initia
tive. During the news conference President 
Reagan said "we, as I say, have had nothing 
to do with other countries or their ship
ments of arms or doing what they're doing, " 
and he denied that a third country had been 
involved in shipments of United States arms 
to Iran. Later that evening, President 
Reagan acknowledged that, in fact, a third 
country had been involved. But the Presi
dent did not disclose that arms shipments 
had taken place in 1985, that the third coun
try was Israel, or that he had approved any 
of the 1985 shipments. 

26. During the period leading up to Novem
ber 24, 1986, officials within the White House 
and other Executive branch agencies ex
pressed repeated concern that the 1985 arms 
shipments to Iran, and in particular the No
vember 1985 HAWK missile shipment, had 
been illegal. 

27. On or about November 20, 1986, Abra
ham D. Sofaer, the Legal Adviser of the De
partment of State, objected to proposed tes
timony by Director Casey, which stated that 
no one in the United States. Government had 
contemporaneous knowledge of the Novem
ber 1985 Hawk missile shipment. Mr. Sofaer 
was aware of a contemporaneous note from 
November 1985 indicating that Mr. McFar
lane had told Secretary Shultz about the im
pending shipment. Secretary Shultz sup
ported Mr. Sofaer's efforts to prevent this 
false testimony. 

28. From November 21 until November 24, 
1986, Attorney General Meese interviewed 
some of the United States Government offi
cials who had known about the Iran initia
tive. One of the central topics in these inter
views was the extent of knowledge of United 
States Government officials of the November 
1985 Hawk missile shipment from Israel to 
Iran. 

29. On Sunday, November 23, 1986, Prince 
Bandar bin Sultan, the Saudi Arabian Am
bassador to the United States, met with the 
defendant, Caspar W. Weinberger. Prince 
Bandar told the defendant, Caspar W. Wein
berger, that during a recent meeting with 
President Reagan's wife, Nancy Reagan, she 
had said that she thought Secretary Shultz 
had been disloyal to the President during the 
crisis resulting from the revelation of the 
Iran initiative and that he should be re
placed as Secretary of State. Prince Bandar 
reported that he had then proposed to Mrs. 
Reagan that the defendant, Caspar W. Wein
berger, replace Secretary Shultz, and that 
Mrs. Reagan had commented favorably on 
that proposal. 

30. On November 24, 1986, Attorney General 
Meese met at the White House with Presi
dent Reagan, Vice President Bush, Secretary 
Shultz, Director Casey, Chief of Staff Regan, 
Admiral Poindexter and the defendant, 
Caspar W. Weinberger. Mr. Meese told the 
group that the November 1985 Israeli Hawk 

missile shipment may have been illegal, but 
that the President did not know about the 
shipment at the time. At the end of the 
meeting, Mr. Meese asked whether anyone 
knew of anything else that had not been re
vealed. No one contradicted Mr. Meese's in
correct statement concerning President Rea
gan's lack of knowledge, although several of 
those present, including the defendant, 
Caspar W. Weinberger, had contrary informa
tion. 

31. On November 25, 1986, Attorney General 
Meese announced at a press conference that 
proceeds generated from mark-ups in the 
sales of arms to Iran had been diverted to 
the Nicaraguan democratic resistance, also 
known as the Contras. In response to a ques
tion about the Iran initiative, Mr. Meese said 
that the President had not been informed 
about the November 1985 Hawk missile ship
ment until February 1986. 

32. Following the November 25, 1986 press 
conference, several Congressional Commit
tees conducted investigations and held hear
ings on these topics. 

33. On December 17, 1986, the defendant, 
Caspar W. Weinberger, testified about the 
Iran initiative in closed session before the 
United States Senate Select Committee on 
Intelligence. With regard to the November 
1985 Israeli Hawk missile shipment to Iran, 
the defendant, Caspar W. Weinberger, testi
fied as follows: 

Q. In the period of time from approxi
mately November 16th to November 21st of 
1985, the President was in Geneva for the 
summit meeting with Mr. Gorbachev. And at 
or about that same time, one of the arms 
transfers to the Iranians was under way and 
there is some evidence that there was discus
sions [sic] at various highest levels relative 
to that. Do you have any reason to recollect 
being aware at that particular point in time 
of discussions? 

A. No. I was not in Geneva at those meet
ings and I did not have any recollection of 
that. I know that may have been about the 
time I saw one of these first [intelligence re
ports] that I mentioned to you earlier. But 
that was all-my impression was that the 
plan was not being put forward actively, was 
no longer being considered, And this was 
confirmed in my view in the President's re
action at the December 6th [sic-December 7] 
meeting that I have mentioned. 

A. . . . And certainly there was no discus
sion in that meeting [December 7, 1985] of 
any transfers that Israel or anybody else had 
been permitted to make or anything of that 
kind. 

34. For many years, the defendant, Caspar 
W. Weinberger, took daily notes of his ac
tivities. These handwritten notes contain an 
extensive record of what the defendant, 
Caspar W. Weinberger, did on a daily basis, 
and include summaries of telephone con
versations and meetings. During 1985 and 
1986, the defendant, Caspar W. Weinberger, 
took nearly 1,700 pages of daily notes. These 
daily notes contain, among other things, 
summaries of conversations and meetings 
described in paragraphs 7-11, 13, 15-17 and 29 
of this Count of the Indictment. These notes 
disclose that in November 1985, in advance of 
the Hawk missile shipment to Iran, the de
fendant, Caspar W. Weinberger, was told that 
President Reagan had authorized the ship
ment of Hawk missiles to Iran, through the 
Israelis, in order to obtain the release of 
American hostages held in Lebanon. 

35. During 1985 and 1986 the defendant, 
Caspar W. Weinberger, also took hundreds of 
pages of notes during high-level meetings, in 
addition to the daily notes described in the 

preceding paragraph. These meeting notes 
contain, among other things a record of what 
occurred at meetings described in paragraphs 
15-17, 22, 23 and 30 of this count of the Indict
ment. These meeting notes show that, a few 
days after the November 1985 Hawk missile 
shipment, the defendant, Caspar W. Wein
berger, informed President Reagan that such 
arms shipments were illegal, and that one 
year later, during the meeting of November 
24, 1986 described in paragraph 30 above, At
torney General Meese expressed concern that 
the November 1985 shipment was illegal. 

36. On January 6, 1987, the United States 
Senate, by Senate Resolution 23, established 
the Select Committee on Secret Military As
sistance to Iran and the Nicaraguan Opposi
tion ("Senate Select Committee"). On Janu
ary 7, 1987, the United States House of Rep
resentatives, by House Resolution 12, estab
lished the Select Committee to Investigate 
Covert Arms Transactions with Iran ("House 
Select Committee"). The two Chambers in
structed their respective Committees (collec
tively, "Select Committees") to work to
gether and charged them with investigating, 
among other things, any activity of any offi
cer or entity of the United States Govern
ment relating to the Iran initiative. 

37. On March 11, 1987, the defendant, Caspar 
W. Weinberger, met with counsel to the Sen
ate Select Committee and DoD General 
Counsel H. Lawrence Garrett, III. A Senate 
Select Committee staff memorandum pre
pared following the meeting states, in rel
evant part: 

"Weinberger offered that some of his recol
lections of these matters were a bit fuzzy, 
and added 'I have the deepest sympathy for 
the President's memory problem.' He then 
added that he 'should have done what Henry 
Kissinger did after every meeting, he would 
dictate a thorough memo of what transpired, 
which was used in writing his memoirs. For 
me, after I finish a meeting, I go off to an
other meeting.' While Weinberger did not ex
pressly deny that he kept diaries or dictated 
his thoughts about day 's events, with these 
comments he clearly left the impression that 
he did not make such notes or recordings." 

38. On or about April 4, 1987, the Senate Se
lect Committee requested that the DoD 
produce to it all documents relating to the 
Iran initiative, including "notes, ... diaries, 
. .. or other such records, of attendance at, 
recollection of, or participation in, ... any 
meetings, discussions, conferences, or events 
pertaining to the Committee's inquiry, pre
pared by and/or in the possession of'' certain 
individuals, including the defendant, Caspar 
W. Weinberger. 

39. On or about April 14, 1987, the House Se
lect Committee requested that the DoD 
produce to it all documents relating to the 
Iran initiative, including "calendars, logs, 
diaries, appointment books, records of meet
ings, and handwritten notes keep by or on 
behalf of" certain individuals, including the 
defendant, Caspar W. Weinberger. 

40. The defendant, Caspar W. Weinberger, 
ordered the DoD Office of General Counsel to 
produce to the Select Committees docu
ments responsive to the requests of the Se
lect Committees. The defendant, Caspar W. 
Weinberger, instructed senior officials in the 
DoD to comply with the requests, but with
held and concealed his df!Jly notes and, with 
one exception, his relevant meeting notes. 
As a result, none of the defendant's, Caspar 
W. Weinberger's, daily notes and only one of 
his relevant meeting notes were provided to 
the Select Committees. 

41. On June 17, 1987, members of the Select 
Committees' staffs took deposition testi-
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many under oath from the defendant, Caspar 
W. Weinberger, in his office at the Pentagon. 
DoD General Counsel Garrett and DoD As
sistant General Counsel Edward J. Shapiro 
also attended the deposition. One of the pur
poses of the questioning was to determine 
whether the defendant, Caspar W. Wein
berger, had kept notes. During the deposi
tion, the defendant, Caspar W. Weinberger, 
concealed the existence of his daily notes 
and the extent of notes he had taken during 
meetings in 1985 and 1986. 

42. Pursuant to House Resolution 12, which 
established the House Select Committee, the 
June 17, 1987 deposition is deemed to have 
been taken in the District of Columbia. 

43. During the June 17, 1987 deposition, the 
defendant, Caspar W. Weinberger, made the 
following statements: 

Q. We have gone over a number of meet
ings? 

A. Yes. 
Q. Of course, your recollection is better on 

some and fainter on others. 
A. Yes. 
Q. Is there any way that you have of mak

ing a record of the highlights of meetings of 
this nature? 

A.Now? 
Q. No, then. 
A. No. there wasn't. I did dictate a memo

randum on this particular one [referring to a 
November 10, 1986 meeting], but I've often 
said that I understand that Henry Kissinger 
made a memo of every meeting he ever at
tended and that enabled him to write his 
book rapidly. I wish I had done that with day 
one of the administration. I am usually get
ting ready for the next meeting and don't 
have time to write these memorandums. I 
took notes about this one and dictated this 
memorandum because it seemed to be impor
tant. 

Q. Do you ever take notes that are not dic
tated or make jottings when you get back? 

A. Yes, occasionally, but comparatively 
rarely. I don't know we kept those in any 
formal way. I don't think they have been 
filed or labeled. My handwriting is notori
ously bad. I have trouble even reading it my
self. Occasionally take a few notes, but not 
really very often. 

Q. If there is any chance there are-
A. I think we made this examination and 

whatever there is is in our so-called C&D, 
Correspondence and Directives. They have 
been asked to paw through everything. 

Q. Are you aware of any other potential 
source of-that might be-have made a 
record that might supplement your memory 
of some of these meetings? 

A. Well, I don't really think of anything. 
We could paw through everything again. We 
have done that, I think, pretty well. 

44. Thereafter, until he left the DoD, the 
defendant, Caspar W. Weinberger, withheld 
the aforementioned notes. Thereafter, he de
posited these notes in the Library of Con
gress in the District of Columbia, where pub
lic access to the notes was subject to his ex
clusive personal control. 

45. It was material to the Select Commit
tees' investigations to obtain any written 
materials, including contemporaneous notes, 
of the defendant, Caspar W. Weinberger, that 
contained information relating to what the 
President and other senior government offi
cials had known or done in connection with 
proposals to ship arms to Iran in 1985, con
tributions to the Contras, and other topics 
within the scope of the investigation of the 
Select Cammi ttees. 

The Grand Jury Charges 
46. From on or about March 11, 1987, up to 

and including August 3, 1987, the defendant, 

Caspar W. Weinberger, acting unlawfully, 
willfully and knowingly did corruptly influ
ence, obstruct and impede and endeavor to 
influence, obstruct and impede the due and 
proper exercise of the power of inquiry of the 
Select Committees in that, during the afore
said time period, he caused the DoD not to 
provide to the Select Cammi ttees, in re
sponse to their document requests, hand
written notes relating to the Iran initiative 
and support for the Contras, by 

a. withholding his daily notes and all but 
one of his relevant meeting notes from the 
Select Committees, and 

b. concealing from the Select Committees 
the existence of these notes while professing 
to comply with the document requests of the 
Select Cammi ttees, 
all with the intent to corruptly influence, 
obstruct and impede the due and proper exer
cise of the power of inquiry of the Select 
Cammi ttees. 
(In Violation of Title 18, United States Code, 

Section 1505.) 
Count II (False Statement) 

1. Paragraphs 1 through 45 of Count I of 
this Indictment are realleged and incor
porated by reference. 

2. At all times relevant to this Indictment, 
the Contras were insurgents engaged in mili
tary and paramilitary operations in Nica
ragua. 

3. From in or about December 1981 until on 
or about October 11, 1984, the United States 
Government, acting principally through the 
CIA, pursuant to written Presidential Find
ings, had provided the Contras with financial 
support, arms and military equipment, as 
well as with supervision and instruction, tac
tical and other advice, coordination, intel
ligence and direction. 

4. On October 12, 1984, Public Law 98-473 
was enacted. It prohibited funds available to 
the CIA, the DoD, and certain other agencies 
and entities of the United States from being 
obligated or expended in support of military 
or paramilitary operations in Nicaragua, 
stating in relevant part: 

"During fiscal year 1985 no funds available 
to the Central Intelligence Agency, the De
partment of Defense, or any other agency or 
entity of the United States involved in intel
ligence activities may be obligated or ex
pended for the purpose or which would have 
the effect of supporting, directly or indi
rectly, military or paramilitary operations 
in Nicaragua by any nation, group, organiza
tion, movement, or individual." 
This provision of law was commonly known 
as the Boland Amendment. 

5. On or about March 13, 1985, General John 
W. Vessey, Chairman of the Joint Chiefs of 
Staff, informed the defendant, Caspar W. 
Weinberger, that Prince Bandar bin Sultan, 
the Saudi Arabian Ambassador to the United 
States, had stated that Saudi Arabia was 
contributing funds to the Contras. The de
fendant, Caspar W. Weinberger, repeated this 
information to Mr. McFarlane. 

6. On or about March 15, 1985, the defend
ant, Caspar W. Weinberger, informed Direc
tor of Central Intelligence Casey and Deputy 
Director of Central Intelligence McMahon 
that he had heard that Prince Bandar had 
earmarked S25 million for the Contras, in S5 
million increments. 

7. During the summer of 1986, reports ap
peared in the press alleging that the Saudis 
had contributed money to the Contras as 
part of an informal arrangement connected 
with the sale of A WACs aircraft to Saudi 
Arabia. A July 27, 1986, article in the San 
Francisco Examiner c-ited intelligence sources 

who stated that the Saudi contribution "was 
but the latest example of a longstanding 
pra.ctice of financing U.S. covert operations 
with money set aside from foreign military 
sales." EY letter dated August 12, 1986, Rep
resentative Dante B. Fascell, Chairman of 
the United States House of Representatives 
Committee on Foreign Affairs, sent a copy of 
the San Francisco Examiner article to the de
fendant, Caspar W. Weinberger, and asked 
him in respond to these allegations. 

8. The defendant, Caspar W. Weinberger, 
responded to Congressman Fascell in a letter 
dated September 4, 1986, which began as fol
lows: 

"I am pleased to have the opportunity to 
respond to your letter of August 12, in which 
you raise a number of important questions 
regarding alleged funding of Contra aid 
through the Foreign Military Sales system. 
I, too, saw the San Francisco Examiner arti
cle and regarded the allegation of Saudi 
funding of U.S. assistance to anti-govern
ment forces in Nicaragua as so outlandish as 
to be unworthy of comment from the Depart
ment. " 

The Grand Jury Charges 
9. On June 17, 1987, in a deposition deemed 

to have been taken in the District of Colum
bia, the defendant, Caspar W. Weinberger, 
unlawfully, knowingly and willfully made a 
material false, fictitious and fraudulent 
statement to a department or agency of the 
United States, to wit, the House Select Com
mittee, in a matter within its jurisdiction, 
to wit, its investigation of the Iran initiative 
and certain aspects of assistance for the 
Contras. 

10. It was material to the House Select 
Committee's investigation to determine 
what the defendant, Caspar W. Weinberger, 
had known about Saudi Arabian contribu
tions to the Contras. 

11. On June 17, 1987, the defendant, Caspar 
W. Weinberger, appearing as a witness before 
duly authorized staff of the House Select 
Committee, made the following statement, 
knowing it to be false, fictitious and fraudu
lent: 

Q. Do you recall learning at some point 
that the Saudis or some people connected 
with the Saudis provided funds for the 
contras? 

A. No. I don't have any memory of any contra 
funding or of anything connected with the 
Saudis that I can remember now. 

12. The above italic material statement 
made to the duly authorized staff of the 
House Select Committee by the defendant, 
Caspar W. Weinberger, was false, fictitious 
and fraudulent, as the defendant, Caspar W. 
Weinberger, then and there well knew, in 
that he had been informed in March 1985 that 
the Saudi Ambassador was contributing 
funds to the Contras. 
(In Violation of Title 18, United States Code, 

Section 1001.) 
Count III (Perjury) 

The Grand Jury Charges 
1. Paragraphs 1 through 45 of Count I of 

this Indictment are realleged and incor
porated by reference. 

2. On July 31, 1987, in the District of Co
lumbia, the defendant, Caspar W. Wein
berger, having duly taken an oath before 
competent tribunals, to wit, the Select Com
mittees, in a case in which the law of the 
United States authorizes an oath to be ad
ministered, that he would testify truthfully 
in proceedings before the Select Committees, 
did willfully and contrary to said oath make 
a material statement that he did not believe 
to be true, as hereinafter set forth. 
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3. It was material to the Select Commit

tees' investigation to determine whether the 
President and other high-level United States 
Government officials, including the defend
ant, Caspar W. Weinberger, knew in Novem
ber 1985 of a proposed transfer of Hawk mis
siles from Israel to Iran. 

4. At the time and place set forth in para
graph 2 of this Count, the defendant, Caspar 
W. Weinberger, appearing as a witness under 
oath before the Select Committees, was 
asked the following question and gave the 
following answer, believing the italic mate
rial declaration not to be true: 

Mr. EGGLESTON: The Committee has also 
received testimony that on that weekend of 
November 23 and November 24, (1985) there 
was a shipment of 18 Hawk missiles from Is
rael to Iran. This [Exhibit 8) was a paper 
that was written immediately prior to that 
time. Let me just ask you: Did you have any 
knowledge that that transfer was to take 
place? 

Secretary WEINBERGER: No, I did not. 
5. The above italic material declaration 

made under oath before the Select Commit
tees by the defendant, Caspar W. Weinberger, 
was not true, as the defendant, Caspar W. 
Weinberger, then and there well knew, in 
that: 

a. he had been informed by Mr. McFarlane, 
on or about November 10, 1985, of a proposal 
that, in connection with the release of Amer
icans held hostage in Lebanon, Israel would 
ship Hawk missiles to Iran; 

b. he had been asked by Mr. McFarlane, on 
or about November 19, 1985, to try to get 500 
Hawk missiles for transfer to Iran in connec
tion with the release two days later of Amer
icans held hostage in Lebanon; 

c. he had been informed by Mr. McFarlane, 
on or about November 20, 1985, that Presi
dent Reagan had decided to sell Hawk mis
siles to Iran through the Israelis; and 

d. he had been informed by Mr. McFarlane, 
on or about November 20, 1985, that Israel 
would sell 120 Hawk missiles to Iran, and 
that Americans held hostage in Lebanon 
would be released two days later. 
(In Violation of Title 18, United States Code, 

Section 1621.) 
Count IV (Perjury) 

The Grand Jury Charges 
1. Paragraphs 1 through 45 of Count I of 

this Indictment are realleged and incor
porated by reference. 

2. On July 31, 1987, in the District of Co
lumbia, the defendant, Caspar W. Wein
berger, having duly taken an oath before 
competent tribunals, to wit, the Select Com
mittees, in a case in which the law of the 
United States authorizes an oath to be ad
ministered, that he would testify truthfully 
in proceedings before the Select Committees, 
did willfully and contrary to said oath make 
a material statement that he did not believe 
to be true, as hereinafter set forth. 

3. It was material to the Select Commit
tees' investigation to determine whether the 
defendant, Caspar W. Weinberger, had con
temporaneous knowledge of the Israeli desire 
and need for the replenishment of weapons 
that Israel was sending to Iran. 

4. At the time and place· set forth in para
graph 2 of this Count, the defendant, Caspar 
W. Weinberger, appearing as a witness under 
oath before the Select Committees, was 
asked the following question and gave the 
following answer, believing the italic mate
rial declaration not to be true: 

Mr. EGGLESTON: And in addition, there are 
various documents which are in evidence be
fore the Committee which refer to the Israeli 

desire and need for replenishment of weapons 
that the Israelis were sending. Did you know 
that replenishment was an issue? 

Secretary WEINBERGER: No. I have no mem
ory of that. 

5. The above italic material declaration 
made under oath before the Select Commit
tees by the defendant, Caspar W. Weinberger, 
was not true, as the defendant, Caspar W. 
Weinberger, then and there well knew, in 
that: 

a. he had in November 1985 ascertained the 
availability of Hawk missiles with which to 
supply Israel; 

b. he had been informed by Mr. McFarlane, 
on or about November 20, 1985, that Presi
dent Reagan had decided to provide Hawk 
missiles to Iran through Israel; and 

c. he had been informed, on or before De
cember 10, 1985, that the United States Gov
ernment still had to replenish 500 TOW mis
siles to Israel that Israel previously had 
transferred to Iran. 
(In Violation of Title 18, United States Code, 

Section 1621.) 
Count V (False Statement) 
The Grand Jury Charges 

1. Paragraphs 1 through 45 of Count I of 
this Indictment are realleged and incor
porated by reference. 

2. On December 19, 1986, the United States 
Court of Appeals for the District of Columbia 
Circuit, Division For the Purpose of Appoint
ing Independent Counsels, appointed Law
rence E. Walsh Independent Counsel with ju
risdiction to investigate possible federal 
criminal violations by United States Govern
ment officials "relating in any way" to the 
Iran initiative and support for the Contras. 

3. In or about December 1986, the Independ
ent Counsel was assigned Federal Bureau of 
Investigation ("FBI") personnel to assist the 
Independent Counsel in his investigation. 
Since that time the Independent Counsel and 
his staff ("Office of Independent Counsel" or 
"OIC") have interviewed numerous witnesses 
in connection with his investigation. Such 
interviews are conducted in the presence of a 
Special Agent of the FBI who takes contem
poraneous notes of the interview and later 
prepares a report of the witnesses' state~ 
men ts. 

4. On October 10, 1990, members of the Inde
pendent Counsel's staff and a Special Agent 
of the FBI interviewed the defendant, Caspar 
W. Weinberger, in the District of Columbia. 
During this interview, the defendant, Caspar 
W. Weinberger, unlawfully, willfully and 
knowingly made material false, fictitious 
and fraudulent statements to a department 
or agency of the United States, to wit, the 
Office of Independent Counsel, in a matter 
within its jurisdiction, to wit, an investiga
tion into possible violations of federal crimi
nal law relating to the Iran initiative and 
support for the Contras. 

5. It was material to the Independent 
Counsel's investigation to determine what 
written materials the defendant, Caspar W. 
Weinberger, had created that might contain 
evidence relating to the Iran initiative and 
support for the Contras. 

6. On October 10, 1990, the defendant, 
Caspar W. Weinberger, in an interview with 
members of the Independent Counsel's staff 
and a Special Agent of the FBI, made the fol
lowing statements, as recorded in the Spe
cial Agent's report of the interview, knowing 
the underscored material statements to be 
false, fictitious and fraudulent: 

Weinberger stated he had some disagree
ments with the April, 1988, 302 [the Special 
Agent's written report of the April 1988 

interview]. His first disagreement concerned 
the sentence on page 2 that stated "He 
(Weinberger) had a habit of making notes on 
any piece of paper he could get his hands 
on." Weinberger stated this sentence is mislead
ing because it infers that it was his habit to 
make notes throughout his seven years as Sec
retary of Defense, which was not the case. 

Weinberger advised that during his first 
year as Secretary of Defense, from approxi
mately 1981 through 1982, he tried to take 
some notes when he attended various high
level meetings. Often he would write on the 
back of pages in the briefing books that were 
furnished to him for the meetings. At the 
end of the meeting, he would turn the books 
in to his staff and they were broken apart so 
they could reuse the covers. 

Weinberger advised that his secretary, Kay 
Leisz, used to save his notes from these 
briefing book pages because Weinberger had 
told her that he wanted to dictate memo
randa of the meetings based on them. After 
about a year, Leisz came up to Weinberger 
and said, "You're never really gonna dictate 
from these notes are you?" Weinberger 
agreed that he was too busy to dictate 
memoranda from these notes and he gave 
Leisz permission to discard them. From this 
point on, Weinberger rarely took notes, and 
when he did, Leisz never saved them for him, 
except for rare occasions. 

According to Weinberger, after his first 
year as Secretary of Defense, he did not, as 
a rule, take any notes when he met with the 
President or other cabinet members. Wein
berger stated that it would have been in 
"bad form" to take notes when having a pri
vate or relatively private discussion with 
other high-ranking Administration officials. 
No other cabinet member did so either, as far 
as Weinberger is aware. Weinberger specifi
cally recalls not taking any notes during his 
few meetings with the President and other 
cabinet members when the Iranian arms 
sales matter was discussed. No notes were 
taken by any participant of these meetings, 
as far as Weinberger is aware. 

Weinberger was asked which notes or docu
ments he consulted to prepare himself for his 
testimony concerning the Iran/Contra mat
ter before the Congressional Committees. 
Weinberger stated he only would have used 
his notes taken at the November, 1986, Meese 
briefing, and a copy of the McFarlane memo
randum with his marginalia on it. Wein
berger is not aware of anything else he could 
have consulted. 

After meetings, Weinberger did not go 
back to the Pentagon and make a record of 
the meeting he had just attended, nor did he 
designate others to do so. 

Weinberger stated he did not take notes of 
his phone conversations. 

AC [Associated Counsel] Gillen advised 
Weinberger that the OIC [Office of Independ
ent Counsel] has a document, contempora
neously written by someone Weinberger 
would consider credible, which alleges that 
Weinberger has withheld some of his notes 
concerning the Iran/Contra matter. Gillen 
would not identify the author of the docu
ment or further describe the document. 

Weinberger responded that the allegation 
is not true and he is distrustful of the docu
ment's author and his motivations. Wein
berger stated that at an early cabinet meet
ing, President Reagan instructed everyone to 
give everything they had to the various in
vestigators, and Weinberger had always fol
lowed these instructions. Weinberger stated 
he is not aware of any of his notes regarding 
Iran/Contra that have not been turned over. 
Weinberger stated there may be some over-
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sight at DoD or elsewhere concerning the 
document production, but he has not delib
erately withheld anything. Weinberger reit
erated that he always instructed his staff 
and others at DoD to turn over all notes and 
documents when requested. 

7. The above material statements made to 
a Special Agent of the FBI by the defendant, 
Caspar W. Weinberger, in the presence of 
members of the Independent Counsel's staff 
were false, fictitious and fraudulent, as the 
defendant, Caspar W. Weinberger, then and 
there well knew, in that: 

a. he had, for years, including nearly seven 
years as Secretary of Defense, regularly 
taken daily notes of his meetings and tele
phone conversations; 

b. he had, as Secretary of Defense, taken 
notes during meetings with the President 
and other high officials including meetings 
related to the Iranian arms sales matter, 
that contained a record of what occurred at 
those meetings; 

c. he had extensive notes that had never 
been provided to the Independent Counsel or 
the Select Committees; and 

d. these notes contained information rel
evant to the Independent Counsel's inves
tigation. 
(In Violation of Title 18, United States Code, 

Section 1001.) 
LAWRENCE E. WALSH, 

Independent Counsel. 

The PRESIDING OFFICER. The Sen
ator from Maine. 

Mr. COHEN. Mr. President, let me ex
press my, for one, commendation to 
the Senator from Michigan for his ef
fort to seek reauthorization for this 
legislation and my regret that Mem
bers on this side in particular have 
seen fit to indicate to the leader that 
they would not allow a full debate and 
vote on this measure. 

I think all of us are committed to the 
proposition that justice must be done. 
Not only must it be done, it must ap
pear to be done. And that is essentially 
at the core of the legislation known as 
the Independent Counsel Act. 

There is in fact an inherent conflict 
of interest whenever an allegation is 
leveled against a high ranking Cabinet 
official or Executive office official and 
the Justice Department is then called 
upon to conduct an investigation to de
termine the validity of those allega
tions. 

This is clearly the case, for example, 
when allegations were leveled against 
Edwin Meese. And he, although a fre
quent and constant critic of the legis
lation itself, was the first one to seek 
the appointment of an independent 
counsel. And he did so because he knew 
that if his Justice Department had 
cleared him of the allegations leveled 
against him, a cloud would remain 
upon his name and upon his office. So 
the appearance of justice would not 
have been done, even though justice 
might have been done. So the appear
ance of justice is just as important as 
justice itself, in terms of maintaining 
public support for our judicial system. 

There is a proposal that was offered 
by Members on our side to mandate 
coverage of every Member of Congress. 

Let us be fair, because we have in
cluded roughly 50 Members of the exec
utive branch, let us mandate all 535 
Members of Congress. Without that, 
the law is unfair. 

No. 1, that is completely untrue. 
Members of Congress already are cov
ered under existing law with the so
called catchall provision. 

No. 2, Senator LEVIN and I specifi
cally amended the act to give the At
torney General, the Justice Depart
ment specific authority to call upon an 
independent counsel whenever he or 
she determined it was in the best inter
est of justice to do so. 

I might point out from a historical 
point of view, the Justice Department 
has never hesitated, never hesitated to 
prosecute a Member of Congress for 
criminal wrongdoing. Some would say 
they have even relished in that par
ticular chore. But nonetheless, they 
have the option of calling upon an 
independent counsel to carry out that 
particular burden if they should choose 
to do so. 

What Members on this side tried to 
do, however, was to mandate coverage 
for every Member of Congress, no mat
ter whether freshman, senior or leader 
or either side of the aisle. What that 
would have done would be not to guar
antee coverage but to guarantee a 
court ruling that it would be unconsti
tutional. 

If ever there was a clear-cut case of 
an unconstitutional law it would be 
this: To mandate that whenever an al
legation is made against any Member 
of Congress, no matter how recent or 
senior, the Justice Department cannot, 
by law, investigate or prosecute that 
case. That is a clear violation of the 
separation-of-powers clause under the 
Constitution. For the Justice Depart
ment and, indeed, Members on our side 
to argue that it was imperative that we 
have this provision, let me say it is not 
only an irony, as I have written with 
Senator LEVIN, it is a complete canard. 

I express my deep regrets that we 
have come to this point. I think that 
those on this side should come to rue 
the day when a member of the Demo
cratic Party, Bill Clinton, might be
come President of the United States in 
the next session, they might rue the 
day they presided over the final rights 
of this legislation. When an allegation 
might be leveled against another ad
ministration, a Democratic adminis
tration, I think there will be calls to 
have an independent counsel appointed 
because we could not trust that Justice 
Department to fully and fairly inves
tigate the allegations. 

I hope the Senator from Michigan is 
true to his words-I know he will be
that this legislation will not fade. We 
will come back in the next session of 
Congress and we will reintroduce this 
and proceed. 

Mr. DOLE addressed the Chair. 
The PRESIDING OFFICER. The Re

publican leader. 

Mr. DOLE. Mr. President, I will take 
a minute to indicate I do not take ex
ception to many of the statements 
made by my colleagues, but I think 
there comes a time when we have to 
decide we are going to stop legislating 
if we are going to have an adjourn
ment. We decided that probably will 
come on October 5. 

This is a very controversial measure, 
as Members on both sides know. It 
seemed to many of us, I am not certain 
the exact number who signed the let
ter, 29 or 30, that this was not some
thing to be done in an hour, 2 hours, a 
day or maybe even 2 days. So it seems 
to me there has not been a final judg
ment made. What we are saying is that 
it will not be done this year. That 
means it probably will be coming up 
next year, as I am certain it will. We 
can have full debate. We will have ade
quate time at that time. 

So I hope the letter the Senator from 
Michigan inserted in the RECORD is re
ceived in the right spirit. Sooner or 
later we have to say this is it. We can
not keep passing everything, even 
though I know both, the Senator from 
Michigan worked very hard, as the 
Senator from Maine, my colleague, 
Senator COHEN. I respect them for that. 
I think we have made the right deci
sion. 

Mr. MITCHELL addressed the Chair. 
The PRESIDING OFFICER. The ma

jority leader. 
Mr. MITCHELL. Mr. President, I 

commend the Senators from Michigan 
and my friend and colleague from 
Maine for their diligence and their 
leadership on this important issue. I 
wish it were possible to complete ac
tion on the measure. I support the leg
islation. I support them. I agree with 
their assessment. But under the rules, 
the distinguished Republican leader 
has the right to object, as he did, and, 
therefore, we will not be able to pro
ceed to that measure. 

UNANIMOUS-CONSENT REQUEST
H.R. 3371 

Mr. MITCHELL. Mr. President, with 
respect to one other measure, which 
the distinguished Republican leader 
and I have discussed many times pub
licly and privately, it has been our 
hope and intention and effort to have a 
vote on the Omnibus Crime Control 
Act. That is the conference report to 
accompany H.R. 3371. We have had, I 
believe, two cloture votes and have 
been unable to obtain cloture because 
of opposition to the measure by our Re
publican colleagues. 

It is my hope that we can proceed to 
have a cloture vote before the end of 
this session, and my hope had been 
that we could proceed to the measure 
this evening, file cloture and then have 
the cloture vote on Thursday morning 
under our rules. I have discussed this 
with the distinguished Republican 
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leader and, therefore, I now ask unani
mous consent that the Senate proceed 
to the Omnibus Crime Control Act, the 
conference report to accompany H.R. 
3371. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DOLE. Reserving the right to ob
ject, and I shall object because the 
agreement we just entered into would 
preclude that action at this time. 
Again, it is my hope if in fact there is 
another vote it will have to come 
sometime maybe on Friday if cloture is 
filed tomorrow, but I hope to Members 
on this side-nothing has changed. The 
bill is in the same sorry state it was 
before the last cloture vote, though 
there is still ongoing negotiations with 
the chairman of the committee, Sen
ator BIDEN, with the ranking Repub
lican, Senator THURMOND and with the 
Attorney General, William Barr. 

So there is still some shred of hope 
they might reach an agreement. In 
fact, it was our understanding they al
most reached an agreement. Then 
there was a change in the attitude of 
some with reference to habeas corpus. I 
do not know the details. But they were 
very, very close. It is still possible that 
could be resolved between now and the 
end of this week. Therefore, I object. 

The PRESIDING OFFICER. Objec
tion is heard. 

Mr. MITCHELL. Mr. President, I 
thank my colleague. I yield the floor. I 
believe we will not proceed to resume 
consideration of the START Treaty. 

EXECUTIVE SESSION 
The PRESIDING OFFICER. The Sen

ate will now return to executive ses
sion. 

TREATY WITH THE UNION OF SO
VIET SOCIALIST REPUBLICS ON 
THE REDUCTION AND LIMITA
TION OF STRATEGIC OFFENSIVE 
ARMS (THE START TREATY)
TREATY DOC. NO. 102-20 

PROTOCOL TO THE TREATY WITH 
THE UNION OF SOVIET SOCIAL
IST REPUBLICS ON THE REDUC
TION AND LIMITATION OF STRA
TEGIC OFFENSIVE ARMS-TREA
TY DOC. NO. 102-32 
The Senate continued with the con

sideration of the treaty and the proto
col. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Wyoming is recognized. 

AMENDMENT NO. 3270 

Mr. WALLOP. Mr. President, I call 
up amendment No. 3270 and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Wyoming [Mr. WALLOP] 

proposes an amendment numbered 3270. 

Mr. WALLOP. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
Add at the appropriate place the following: 
The Senate's advice and consent to the 

ratification of the START Treaty is subject 
to the following condition, which shall be 
binding upon the President: 

"The START Treaty, including the May 23, 
1992 Protocol, the two Annexes, six Proto
cols, Memorandum of Understanding, and 
Corrigenda, shall not enter into force until 
the President certifies that all mobile 
ICBM's, and all launchers for mobile ICBM's, 
shall be eliminated." 

Mr. WALLOP. Mr. President, those of 
the Senate who have left recognized 
the Senator from Wyoming did not 
wish to have this amendment read. Our 
colleagues, having seen the sign of the 
last vote today, have fled the Chamber 
and would not be impressed by reading 
the rest of the amendment. 

Basically, what it does is it calls for 
a ban on all mobile systems, ICBM's 
and launchers for multiple ICBM's be 
eliminated before the treaty, the proto
col and the annex come into force. 

Mr. President, I will not belabor this 
debate tonight. There is no one here to 
read it, listen to it and the RECORD will 
not be out to read it prior to the Sen
ate's convening to vote upon it tomor
row. But one of the indisputable facts 
about the START Treaty is that under 
its terms, the former Soviet Union, the 
Republic of Russia and the successor 
States will enjoy a capability that is, 
as a practical matter, denied the Unit
ed States, one that readily lends itself 
to totally undetected noncompliance. 

Russia is entitled to deploy not one 
but two mobile intercontinental ballis
tic missile systems, the rail mobile SS-
24 and the road mo bile SS-25. It was 
demonstrated amply in the war with 
Iraq, Mr. President, it is exceedingly 
difficult to detect mobile missiles. In 
fact, in that perfect environment of the 
desert, mostly clear skies, very little 
foliage or any other things, we did not 
ever once succeed in detecting a mobile 
missile before it fired. That same can
not be said of the circumstances geo
graphic in the Republic of Russia. 

It is worth noting that the degree of 
difficulty involved in monitoring the 
former Soviet mobile ICBM's in the 
woods of Siberia make the job of find
ing Saddam's more primitive, numer
ous Scuds deployed in the desert ap
pear trivial. The United States insisted 
upon and ultimately obtained a Soviet 
agreement to a complete ban on such 
missiles of intermediate and shorter 
range as a part of the INF Treaty. 

This Senate will not remember, be
cause it cannot remember from day to 
day what it does, but this Senate 
hailed its achievement of eliminating 
those mobile missiles and its complete 
ban. The Senate is now about to en
dorse not only the retention of two 

classes of mobile missiles but the ex
pansion of one of those from 60, which 
exist, to 250. 

Now, incredibly, when the Congress 
predictably decided not to approve any 
funding for the U.S. rail or road mobile 
ICBM's, the administration did not re
visit the question with the Soviets, and 
as a result, Mr. President, START au
thorizes the former Soviet Union to de
ploy substantial numbers of mobile 
missiles and to maintain, in addition, 
stocks of as many as 500 of these in the 
nondeployed status, which just was a 
matter of little or no concern to the 
Senators on this floor. 

We are unable to verify Russia's com
pliance with either of these limi ta
ti ons, and I say, Mr. President, it is an 
absurd and reckless position for the 
United States to be in. It is especially 
true if, as I think we have reason to be
lieve, the Russians are already exploit
ing loopholes in or simply violating the 
START Treaty with respect to a follow 
on to the SS-25, so-called Fat Boy mis
sile. Even as we speak, Mr. President, 
it has been stated on this floor several 
times during this debate, not denied ei
ther in classified session or otherwise, 
that the Fat Boy missile is a violation 
of the terms of this treaty before we 
enter into it. This is the danger that 
Americans should understand before 
this Senate rushes down its headlong 
pursuit of ratification of this treaty. 

So, accordingly, I hope my colleagues 
will join me in an amendment that in 
one fell swoop eliminates a strategi
cally important de facto inequality of 
the START Treaty and enhances its 
verifiability. My amendment would 
modify START so as to ban mobile 
ICBM's and their launchers as they 
have been banned by this Congress on 
Americans, just as we did for the same 
and relevant systems in the INF Trea
ty, which has been spoken of on this 
floor time and time again as one of the 
great arms control achievements. 

Mr. President, we ought to remember 
the lesson that we tried to teach our
selves then not forget it at this mo
ment in time as we debate and finally 
move to the resolution of ratification 
on this treaty. 

Mr. President, I say to my patient 
colleagues from the Senate Foreign Re
lations Committee that would conclude 
the arguments of the Senator from Wy
oming with regard to this amendment. 

The PRESIDING OFFICER. The Sen
ator from Rhode Island. 

Mr. PELL. I thank the Chair. 
Alteration of the limit would be a re

pudiation of the basic treaty structure 
and a step towards rejecting the trea
ty. Such a step also would require re
negotiation of the whole treaty with 
all four successor States-Russia, 
Ukraine, Byelarus, and Kazakhstan. In 
my mind, the word "killer amend
ment" is too strong, but it is a mortal 
blow amendment and, I believe, the 
amendment should be rejected, as were 
the other ones. 
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In addition, the prospective START 

II or deMIRVing treaty would elimi
nate the mobile MIRVed missiles. 
Land-based mobile missiles with single 
warheads could then be retained and, 
thus, this amendment anticipates re
ductions that are either not yet final
ized or not even yet planned. Like ear
lier amendments, it would have a very 
deleterious effect on the ST ART Trea
ty and would be a mortal blow to it. 

Mr. LUGAR. Mr. President, I will add 
to the arguments of the distinguished 
chairman of the Foreign Relations 
Committee the fact that some critics 
of the treaty have complained that the 
former Soviet Union had mobile mis
siles and its successors have mobile 
missiles, but I point out that the Unit
ed States has one of the best mobile 
missiles in the world, namely, the Tri
dent II. And I make that point because 
the question is survivability of our de
terrent. In the case of the United 
States, we gain survivability by mov
ing mobile missiles over vast areas of 
the high seas. The Russians and the 
successors of the Soviet Union gained 
survivability through mobility on land. 
In both cases, the goal is survivability, 
a deterrent which is credible to the 
other side. 

I make this point because there is no 
particular military significance, at 
least in the judgment of our nego
tiators, to our having a land mobile 
missile. Indeed, the administration and 
Congress have discussed and debated 
that issue at some length and come to 
a judgment that is not in our best in
terest, financially, I suspect, and in 
view of the other deterrent possibilities 
that we have. 

So, therefore, this is not a fatal flaw, 
in my judgment, to the treaty but, 
rather, I point out the degree to which 
both sides have tried to meet security 
interests and found this to be satisfac
tory for many years. 

Let me add, just to complete this 
part of the debate, Mr. President, that 
mention has been made of verification 
of mobile missiles and difficulties that 
are involved. Indeed, throughout the 
debate on many occasions the question 
has been the monitoring of Scuds in 
the gulf war and the difficulties the 
United States and its allies had in 
terms of that verification. 

I point out, Mr. President, that our 
confidence in the United States ability 
to monitor mobile ICBM's is based 
upon our experience and knowledge de
rived now for more than 15 years of 
monitoring such systems in the former 
Soviet Union. The mobile systems cov
ered under the START Treaty, espe
cially the road mobile SS-25, are simi
lar to the SS-20 system we have suc
cessfully monitored under the terms of 
the INF Treaty. 

One factor that contributed to our 
lack of success during the gulf war was 
that our national technical resources 
have been focused historically largely 

on the threat of the former Soviet 
Union. This focus did not allow us 
similar expertise in counting and 
tracking Iraqi Scud launchers, which, 
in fact, are smaller and therefore easier 
to hide. Under START, on the other 
hand, the inspection provisions give us 
additional tools to the ones we already 
have in abundance to monitor mobile 
missiles that we did not have during 
the gulf war. 

There is a significant difference, Mr. 
President, between monitoring deploy
ment levels and tactical targeting of 
deployed mobile missiles. Time-sen
sitive tactical targeting was a major 
problem facing us in the gulf war mon
itoring. 

Therefore, Mr. President, I call for 
defeat of this amendment. I join the 
distinguished chairman of our commit
tee in underlining that adoption of the 
amendment would require renegoti
ation of the entire treaty with all four 
successor states, and my point is that 
that is militarily unnecessary and the 
negotiators have, in fact, fashioned 
again in this portion an excellent trea
ty provision. 

I yield the floor. 
The PRESIDING OFFICER. The Sen

ator from Illinois. 
Mr. SIMON. Mr. President, I ask 

unanimous consent to speak as if in 
morning business. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. LUGAR. Mr. President, reserving 
the right to object, my impression is 
that the distinguished Senator from 
Wyoming, the proposer of the amend
ment, has left the floor and does not 
intend to continue the debate. It may 
very well be that the distinguished 
Senator from Rhode Island and I are no 
longer needed for continuing the de
bate either. It may be possible for time 
to be yielded back prior to the distin
guished Senator from Illinois gaining 
the floor. I inquire of the--

Mr. SIMON. Mr. President, I have no 
objection to that. I am sure my col
leagues will want to stay and listen to 
me speak as if in morning business. 
But on the outside chance that they 
would not, I certainly accede to their 
request. 

The PRESIDING OFFICER. The Sen
ator from Indiana. 

Mr. LUGAR. Mr. President, I am ad
vised by the distinguished chairman 
that we may also have additional roles, 
namely in the wrap up of business this 
evening. Therefore I do not object to 
the unanimous-consent request of the 
Senate from Illinois, and we look for
ward to hearing his statement. 

Mr. SIMON addressed the Chair. 
The PRESIDING OFFICER. No objec

tion having been entered, the Senator 
from Illinois is recognized. 

MORNING BUSINESS 
Mr. SIMON. Mr. President, I ask 

unanimous consent that there now be a 

period for morning business with Sen
ators permitted to speak therein. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SOUTH DAKOTA HIGHWAYS RANK 
NO. 2 

Mr. PRESSLER. Mr. President, I rise 
to recognize the fine work of the South 
Dakota Department of Transportation. 
A study recently conducted by the Uni
versity of North Carolina ranked South 
Dakota's highway system as the second 
best in the Nation. To establish this 
ranking, the study analyzed highway 
spending and the resulting performance 
of State transportation systems from 
1984 to 1990. South Dakota was among 
the States with the best overall high
way and bridge conditions, minimal 
traffic congestion and low-cost high
way repair practices. 

South Dakota's Secretary of Trans
portation, Richard Howard, along with 
the rest of the members of the South 
Dakota Department of Transportation 
and the South Dakota transportation 
commission deserve to be recognized 
for their fine work. Their careful plan
ning and solid management skills have 
created a State highway system vir
tually unparalleled in the Nation. 

Mr. President, in recognition of the 
great work of the South Dakota De
partment of Transportation and my 
State's transportation commission, I 
ask unanimous consent that an article 
published .in the Pierre, SD, Capital 
Journal be printed in the RECORD im
mediately following my remarks. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Capital Journal, Sept. 24, 1992) 
STUDY RANKS DOT AS SECOND BEST IN 

NATION 

(By Leta Nolan) 
A University of North Carolina study has 

given high marks to South Dakota's Depart
ment of Transportation as the second best 
highway system in the nation. 

The study shows that New Mexico, South 
Dakota, South Carolina, Mississippi, Arkan
sas and Wyoming had the best overall high
way and bridge condition, minimal conges
tion and low-cost highway repair practices. 

The announcement of the study comes on 
the heels of the announcement that the state 
will receive an additional $4.3 million in fed
eral aid highway funds for use in 1992. The 
state is receiving the extra money because it 
was able to fully obligate the $117.26 million 
it was originally allocated. 

The additional money is given because 
some states are not able to obligate all of 
their apportioned funds and these unused 
funds are then redistributed to states which 
can obligate the funds. 

"Because South Dakota has successfully 
programmed, designed and let to contract 
projects to obligate the state's yearly appor
tionment, South Dakota has received over 
$20 million of additional funding over the 
past six years through this redistribution of 
obligation authority," said Dick Howard, 
secretary for the transportation department. 
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The North Carolina study compared the 

performance of the 50 state highway systems 
over the past eight years. The goal of the re
search was to develop measures of perform
ance and to use those measures to identify 
how states rank in 13 different categories. 

The categories include system size, reve
nues, expenditures, pavement condition, con
gestion, bridge condition and accidents for 
the years 1984, 1987, 1989 and 1990. The data is 
collected from information the states are re
quired to submit to the Federal Highway Ad
ministration. 

"In South Dakota, our highway construc
tion and maintenance projects don't just 
happen," said Gov. George Mickelson. 
"There is a lot of careful, long-range plan
ning and good management. 

"We have a five-year construction plan 
that is constantly evaluated and updated. 
Credit for South Dakota's high marks in this 
study should go to the state transportation 
department and the citizens who serve on 
our transportation commission." 

Howard said part of the department's suc
cess was due to an extra 5 cent gas tax cre
ated in 1988. 

"Thanks to the governor's leadership and 
the Legislature's support of a 5 cent a gallon 
increase in fuel tax in 1988, our department 
has been able to match available federal 
funds," said Howard. "It has allowed us to 
keep up with the most needed reconstruction 
and maintenance of highways and bridges. 

"To be rated number two in the nation 
based on these criteria is high tribute to the 
dedication and performance of transpor
tation department employees." 

The five lowest ranking states in the study 
were Rhode Island, Arizona, Maryland, Cali
fornia and New York. 

ATOMS-FOR-PEACE IN THE 1990'S 
Mr. PRESSLER. Mr. President, I was 

greatly interested in President Bush's 
recent announcement that the United 
States has agreed to buy weapons
grade uranium from Russia. Although 
many of the details must still be 
worked out, it appears the United 
States will purchase as much as 500 
tons of highly enriched Russian ura
nium. As one who for many years has 
supported the concept of turning the 
uranium in our nuclear weapons into 
fuel for our powerplants, I applaud the 
President's decision. It is an excellent 
step in the direction of nuclear non
proliferation. 

In July 1985, I asked the Congres
sional Research Service to prepare an 
analysis of the advantages and dis
advantages of disposing of ~urplus nu
clear materials from dismantled nu
clear warheads by consuming them as 
fuel in nuclear powerplants. That study 
was completed in May 1987. The CRS 
report contains some extremely inter
esting analyses and findings . 

The study considered options for the 
disposition of both highly enriched ura
nium and weapons grade plutonium. 
This is an issue we must consider as 
both Russia and the United States 
begin reducing their nuclear weapons 
arsenals. Destroying only the weapons 
leaves behind a very dangerous and 
highly sought commodity-the fissile 

materials. We must ensure these mate
rials do not end up in the hands of irre
sponsible governments or terrorists. 
We do not have many viable disposal 
options. 

We could attempt to permanently 
store the materials under some kind of 
national, bilateral, or multilateral con
trol. This option is obviously the easi
est, but just as obviously presents seri
ous security risks that weapons grade 
materials might, at some point in the 
future, fall into the wrong hands. 

Others have suggested, and the CRS 
report considers, various disposal op
tions, including launching fissile mate
rials into deep space; dissolving the 
materials and discharging them into 
the sea where they would be diluted to 
low levels of concentration; and bury
ing the uranium and plutonium, either 
in deep seabeds or in deep holes drilled 
in to the Earth. The CRS study con
cludes each of these options, while pos
sible, appears impractical. In addition, 
each would be strongly opposed as dan
gerous to the public health and envi
ronmental quality. 

The report also properly notes that 
these options would require throwing 
away material produced at great cost 
and with a high potential energy con
tent without getting any economic 
benefit in return. The CRS study con
cludes that "(f]or the present * * * in
definite storage of weapons grade ura
nium or dilution to conventional reac
tor fuel grade appear to be the most 
workable alternatives for disposal. " 

Mr. President, at the time the CRS 
report was prepared, neither the col
lapse of the Soviet Union nor the ex
tent of reductions in the nuclear weap
ons stockpiles of the two countries 
could be foreseen. Thus, these ex
tremely important factors were not 
considered in the CRS analysis. 

For this reason, I am asking CRS to 
update the report it completed in 1987 
at my request. However, the original 
version of this study, entitled "Nuclear 
Material From Dismantled Warheads: 
What To Do With It and How To Verify 
Its Disposal ," contains considerable in
formation which would be very useful 
in reaching the policy decisions nec
essary to turn the most destructive 
elements of the cold war into energy to 
fuel a generation of change. For this 
reason, I ask unanimous consent that 
the CRS report be printed at this point 
in the RECORD. 

There being no objection, the report 
was ordered to be printed in the 
RECORD as follows: 

[CRS Report for Congress, May 19, 1987] 
NUCLEAR MATERIAL FROM DISMANTLED WAR

HEADS: WHAT To Do WITH IT AND How To 
VERIFY ITS DISPOSAL: A PRELIMINARY 
ANALYSIS 

(By Warren H. Donnelly, Senior Specialist, 
Environment and Natural Resources Pol
icy Division) 

SCOPE AND PURPOSE 
Senator Larry Pressler requested the Con

gressional Research Service to compile a re-

port outlining the technical, political and 
economic advantages of recycling weapons 
grade nuclear materials into peaceful appli
cations, keeping in mind · the example of 
President Eisenhower's Atoms for Peace pro
posal of 1953. The following response is in
tended to bring out the main features of this 
idea, compare it with Atoms for Peace, list 
some of the major issues which it raises, and 
identify realistic advantages and disadvan
tages. Because the literature is sparse for 
this particular aspect of arms control and 
disarmament, the analysis draws heavily 
upon the experience of the author as the CRS 
senior specialist primarily concerned since 
the mid-1970's with ways and means of avoid
ing further spread of nuclear weapons and 
the ability to make them. The analysis has 
had the benefit of consultations with col
leagues in the Congressional Research Serv
ice, the Office of Technology Assessment and 
the General Accounting Office , and also with 
scientists at the Sandia Laboratories, the 
Argonne National Laboratory and the 
Brookhaven National Laboratory. 

The report addresses a small part of the 
overall question of how to accomplish deep 
cuts in strategic nuclear arsenals if these 
should be agreed upon. It considers what to 
do with nuclear materials recovered from 
dismantled warheads and how to verify this 
disposition. A fundamental assumption is 
that the salvaged materials should not be 
used to make other nuclear weapons. 

The report is divided into two parts: back
ground and analysis. The background briefly 
covers the Atoms-for-Peace proposal, the nu
clear materials involved, estimates of 
amounts to be disposed of, the range of op
tions for disposal, disposal by consumption, 
and a brief description of the commercial nu
clear fuel cycle. The analysis identifies op
tions for disposal including permanent and 
temporary national storage of the nuclear 
materials, international storage, the use of 
weapons grade uranium and weapons grade 
plutonium as fuel. Under these options cer
tain policy issues are examined: verification 
of consumption, the relation of the disposal 
options to U.S. nonproliferation policy, and 
a comparison of the fuel use option with 
ideas of Atoms-for-Peace. The analysis con
cludes with a list of advantages and dis
advantages of fuel use disposal. A further 
discussion of the potential utility of IAEA 
verification capabilities in fuel use disposal 
of nuclear material from weapons appears in 
appendix A. 

BACKGROUND 
Atoms-for-Peace and Nuclear Arms Control 

While today it is commonplace to think of 
President Eisenhower's Atoms-for-Peace pro
posal of December 1953 as intended to pro
mote international cooperation in civil use 
of nuclear energy, at the time it was seen 
also as a way to pull the world away from 
the threat of nuclear war through limiting 
nuclear arsenals by diverting fissionable ma
terial from the manufacture of nuclear weap
ons to purposes of peace. Since then many 
have assessed the purposes and accomplish
ments of his proposal. for example, a com
prehensive collection of such judgments ap
pears in papers written to mark the 30th an
niversary of Atoms-for-Peace at a conference 
in Washington in December 1983.1 A leading 
figure at this conference, Dr. James R. 
Schlesinger,2 described the Atoms-for-Peace 
speech as " combining a great leap of faith on 
Eisenhower's part with a shrewd pragmatism 
regarding what was immediately achiev-

Footnotes at end of text. 
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able." 3 For Dr. Schlesinger, the most impor
tant promise of President Eisenhower's pro
posal was its vision. Here was an attempt to 
reach into and to deal with the future. The 
greatest achievement of Atoms-for-Peace for 
him was a start in cooperation in arms con
trol and the ultimate winning over of the So
viets:4 

" ... They were induced to cooperate with 
the United States and the rest of the world 
in this area in which we all had common in
terests. There we see the greatest achieve
ment. It was there that Eisenhower's vision 
and patience shined t.hrough." 

Schlesinger recognized some limitations, 
in retrospect, of Eisenhower's idea. Of these 
he said: 

"The specific measure then proposed for 
arms control was, however, undoubtedly 
technically defective. As we would clearly 
recognize today, its intent was to reduce the 
stockpiles of nuclear weapons through the 
diversion of fissionable materials to the new 
IAEA. At that early date there was a press
ing shortage of fissionable material for 
weapons, even for the United States itself. It 
was thought then that control over the sup
ply of this indispensable component might 
provide the leverage through which nuclear 
armaments could be controlled. In retro
spect, it was quite clearly a most inadequate 
means for controlling nuclear arms. It treat
ed limitations on the supply of fissionable 
materials as permanent, where these limita
tions were inherently transitory." 

* * * * * 
"Nonetheless, what I want to stress about 

Eisenhower's achievement is that, even in 
retrospect, the vision of arms control over
rides any technical defects in the proposal." 

On the whole, President Eisenhower's pro
posal has had a continuing effect upon politi
cal relations between the nuclear weapons 
states and nonnuclear weapon states alike. 
The quest for control of this has also pro
vided one of the few continuing common in
terests between the two superpowers. It has 
had an immense, if unforeseen, effect on the 
technology of peaceful uses. Finally, it led to 
the creation of abiding institutions, most no
tably, the hopeful edifice that is the Inter
national Atomic Energy Agency.5 

Another commentator, representing a con
servative school of thought, Henry 
Sokolski,6 observed that many analyses of 
Atoms-for-Peace had failed to consider fully 
what Eisenhower and the program's original 
supporter had claimed as its purpose: that it 
was "a move toward U.S.-Soviet nuclear dis
armament through the establishment of an 
IAEA that would begin to channel fission
able production away from military produc
tion and toward peaceful purposes. "7 Even 
among those few analyst who did mention 
this objective, it was generally dismissed or 
underemphasized. 

Also at the conference was W. Sterling 
Cole, an early chairman of the Congressional 
Joint Committee on Atomic Energy and the 
first director general of the International 
Atomic Energy Agency. On the disposal 
question, he said the only good answer was 
the one of President Eisenhower, that the re
covered material: 

" ... should be put to work for benign pur
poses. We should now do in 1983 what Eisen
hower called for in 1953. I believe that Presi
dent Reagan should now invite the Soviet 
Union to join with our country in a pledge to 
convert into nuclear power plant fuels the 
materials that would be feed for peaceful 
uses when our two nations came into agree
ment on arms reduction."8 
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Reason for current interest 
For many months, reports of negotiations 

at Geneva on nuclear arms reduction and the 
controversies surrounding proposals to re
duce strategic nuclear arms have been highly 
visible in the news. The intense coverage of 
the 1985 summit meeting at Geneva between 
General Secretary Gorbachev and President 
Reagan heightened already substantial pub
lic interest in ways and means to reduce the 
nuclear armaments of the superpowers. In 
his report to Congress on November 21, 1985, 
President Reagan spoke of the U.S. proposal 
of a 50 percent reduction in the most threat
ening of nuclear weapons, especially those 
that could carry out a first strike.9 He spoke 
also of joint progress of the United States 
and the Soviet Union in combating together 
the spread of nuclear weapons.10 Earlier that 
day, in the joint U.S.-Soviet statement at 
Geneva, President Reagan and General Sec
retary Gorbachev reaffirmed the commit
ment of their governments to the Non-Pro
liferation Treaty and their interest in 
strengthening the non-proliferation regime 
and in further enhancing the effectiveness of 
the NPT. They spoke of plans to continue to 
promote the strengthening of the Inter
national Atomic Energy Agency and to sup
port the activities of the agency in imple
menting safeguards as well as in promoting 
the peaceful uses of nuclear energy.11 

Then, in October 1986 came the meeting of 
President Reagan and General Secretary 
Gorbachev in Reykjavik, Iceland. Whatever 
concerns there may be in he outcome of the 
summit, it produced an American proposal 
to abolish all offensive ballistic missiles 
within 10 years. Going further, reports indi
cate that Mr. Gorbachev said he was willing 
to eliminate all nuclear weapons of any type, 
including short-range weapons.12 If steps are 
taken towards either proposal, sooner or 
later many strategic warheads and perhaps 
other nuclear warheads will have to be dis
mantled, potentially numbering in the thou
sands. Such a dismantling would inevitably 
raise the question of what to do with the 
weapons grade plutonium and uranium re
covered. Depending upon the state of other 
arms control negotiations, the United States 
and the Soviet Union might simply use some 
or all of it to make tactical nuclear weapons, 
or perhaps recycle it into single warhead 
missiles if these should be allowed. Such use 
of recovered nucler materials, however, lies 
outside the ambit of this analysis. What is 
addressed here is the disposal of recovered 
nuclear weapons materials in ways that 
would prevent its return to the manufacture 
of new nuclear weapons of any kind. 

The nuclear materials involved 
Dismantling several thousand warheads 

would yield nuclear explosive materials to
talling many metric tons. Even a small, trial 
reduction could free several metric tons. If 
simply stored without inspection to verify 
there is no diversion (safeguards) in the 
United States and in the Soviet Union, these 
materials would remain readily available for 
reuse in making new warheads. 

Dismantling nuclear warheads will produce 
fissionable and thermonuclear materials. 
The fissionable materials would include ura
nium concentrated, or enriched to 90 percent 
or more in the isotope U-235, and weapons 
grade plutonium. The thermonuclear mate
rials could include tritium, deuterium and 
lithium. 

Highly enriched uranium does not exist in 
nature and has to be produced by machines 
which separate the U-235 atoms from U-238 
atoms to increase the U-235 concentration 
from the 0. 7 percent found in nature to 90 

percent or more. This is called enrichment. 
Plutonium too does not exist in nature. Plu
tonium is made by exposing atoms of ura
nium-238 to neutrons, which turns the U-238 
into plutonium. This neutron irradiation 
usually is done in a nuclear reactor.1a The 
plutonium is recovered from the irradiated 
uranium or "spent fuel" by chopping it up, 
dissolving it in strong acids, and chemically 
separating out the plutonium and the resid
ual uranium. This is called reprocessing. 

Turning to the thermonuclear materials 
from thermonuclear, or "H" bombs, tritium 
is produced by bombarding lithium-6 with 
neutrons, usually in a nuclear reactor. Once 
produced, tritium begins to decay because it 
is mildly radioactive, decreasing by 5.5 per
cent yearly. 14 As for lithium, it exists in na
ture and is a relatively inexpensive material 
with many industrial uses. The lithium re
covered from thermonuclear warheads would 
probably be in the form of lithium deuteride, 
a chemical combination of lithium and 
heavy hydrogen or deuterium. The purpose 
of the deuterium is to provide additional 
tritium once it becomes exposed to neutrons 
from the fissioning plutonium in the trigger 
of a thermonuclear warhead. Much of the 
force of an "H" bomb comes from fusion of 
tritium atoms. Uranium-238 may also be 
used in some thermonuclear warheads and 
would be another product from dismantling. 
While thermonuclear materials from disman
tled thermonuclear warheads also would re
quire some kind of verified disposal, this re
port deals only with weapons grade uranium 
and plutonium. 

Amounts of materials to be disposed of 
Amounts of weapons grade uranium or plu

tonium that might become available for dis
posal would vary widely depending upon the 
extent and timing of negotiated cuts, and 
could range from hundreds of metric tons for 
the more expansive estimates, to much less 
for conservative ones. A high estimate might 
assume, for example, a 50 percent cutback in 
all of the U.S. and Soviet warheads, includ
ing strategic weapons, short range weapons 
and theatre weapons. If a 1984 estimate of 
26,000 warheads in the U.S. stockpile as of 
1983 and a planned addition of some 11,000 
new warheads by 1988, for a total of 37,700,15 
is reasonable, then a deep cut agreement of 
50 percent would lead to dismantling of some 
18,800 warheads. If half of these warheads 
each contained 10 kilograms of plutonium, 
the amount of this material available for re
covery in the United States alone would be 
94,000 kilograms, or 94 metric tons. is The 
other warheads in this example would yield 
about the same amount of weapons grade 
uranium. An equivalent cut by the Soviet 
Union presumably could produce comparable 
amounts, which suggests a total of more 
than 300 metric tons of fissionable materials 
ultimately could be available for disposition 
from a deep cut. 

Another high estimate comes from John 
Taylor of the Electric Power Research Insti
tute and his colleagues, published in early 
1985.17 They estimated some 160 metric tons 
of weapons grade uranium or plutonium 
might be available,18 reasoning as follows: 

" ... if the United States and the Soviet 
Union have, between them, about 50,000 nu
clear weapons (a conservative estimate) and 
if, over some years, they turn in one-third of 
their arsenals, about 16,000 warheads become 
available. If these weapons have an average 
content of 10 kilograms of uranium or its 
plutonium equivalent, a total of about 160 
metric tons equivalent of material could be 
converted to peaceful purposes." 

Much less weapons grade material would 
need disposal if a cut is limited to strategic 
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missiles and is less deep. Assuming that 1986 
estimates from the Stockholm International 
Peace Research Institute are reasonably in
dicative, the number of warheads in the U.S. 
and Soviet stockpiles for strategic nuclear 
forces totalled 8,830 for the United States 
and 9,100 to 17 ,000 for the Soviet Union, for a 
combined total of about 18,000 to 35,000 war
heads.10 If a cutback of 20 percent was agreed 
upon, then the number of warheads to be dis
mantled could range from 3,600 to 7 ,000. Also, 
for purposes of illustration, if each warhead 
contained 10 kilograms of weapons grade ma
terials, then the amount of nuclear mate
rials recovered could range from 36 to 70 
metric tons. Assuming that half of the war
heads contained plutonium and the other 
half uranium-235, the respective amounts of 
these materials available for disposal would 
range from 18 to 35 metric tons for each. 
These amounts would be reduced if the plu
tonium content of each warhead turns out to 
be closer to five than to 10 kilograms. 

Verification of recovered amounts 
Once these nuclear materials are removed 

from dismantled warheads, they probably 
would be processed to change their physical 
shapes and perhaps chemical or metallur
gical composition so as not to reveal classi
fied information about bomb design and 
manufacture. Conversion of metallic pluto
nium and uranium into oxides would be 
ideal. The dismantling organizations would 
present this material to inspectors to verify 
its nature and quantity. 

Theoretical options for disposal of recovered 
nuclear materials 

Deep cuts in present inventories of strate
gic nuclear weapons would release substan
tial quantities of weapons grade materials 
from dismantled warheads. As noted earlier, 
in principle some of this might be fed back 
into the nuclear weapons work to produce 
warheads for short range missiles or other 
arms not covered by a reduction in strategic 
weapons. Assuming, however, that the super
power agreement would bar returning some 
or all of these surplus materials to produc
tion of any additional warheads, then the 
question of what to do with the materials 
and how to verify their disposition would 
quickly arise. There are several options, 
some more feasible and practicable than oth
ers. Because lithium, deuterium and ura
nium-238 that might be recovered are readily 
available from many other sources, verifica
tion of their disposition would be desirable 
but not essential. Not so for weapons grade 
uranium and plutonium, which are difficult 
and expensive to produce and are available 
from few sources. For this reason, the analy
sis will focus on disposition of these two ma
terials. Keeping in mind that interim storage 
of these weapons usable materials probably 
would be needed for a while pending final 
disposition, the range of potential disposal 
options includes the following: 

1. Permanent storage or stockpiling under na
tional, bilateral or multilateral control.-Once 
the plutonium or enriched uranium, is recov
ered from a dismantled warhead, these mate
rials would be stored, either temporarily or 
permanently. One long term option to keep 
these materials out of new warheads would 
be to put them into permanent storage cen
ters in each country. These storage centers 
could be under national, or joint bilateral 
control of the United States and the Soviet 
Union, or perhaps under multilateral control 
by an international organization. In prin
ciple, the nuclear weapons materials could 
be degraded, as discussed below, so that they 
could not be directly used to make new war-

heads without some kind of processing that 
would cause delays.20 

2. Denaturing.-In principle the plutonium 
and enriched uranium could be degraded or 
denatured by mixing with other materials so 
that they could not be readily reused to 
make nuclear warheads. The materials could 
then be stored, as suggested above, or used 
for fuel. This idea received considerable at
tention in the early days of nuclear energy, 
particularly for plutonium. It was central to 
David Lilenthal 's report to Secretary of 
State Acheson on international control of 
atomic energy, and appeared again in the 
first report of the United Nations Atomic 
Energy Commission in 1946. Enriched ura
nium can be easily degraded by mixing it 
with normal uranium to bring down the U-
235 concentration below the level of weapons 
grade materials, i.e. to 20 percent or less. 
The degraded uranium could be restored to 
weapons grade only by putting it through en
richment again. Plutonium presents a dif
ferent story. There are several isotopes of 
plutonium, with Pu-239 being preferred for 
weapons use. One could denature weapons 
grade plutonium by mixing it with pluto
nium recovered from spent fuel of nuclear 
power plants, which has enough of the unde
sirable Pu-240 to make it unsuitable for di
rect manufacture of warheads. Of course, en
gineers could design a nuclear explosive to 
use low quality plutonium, but this would 
require new development and design. To date 
none of the nuclear weapons states have used 
low quality plutonium to make weapons, al
though there are vague reports that the 
United States once tested such an explo
sive.21 Questions about the usefulness of low 
grade plutonium usually are advanced in 
connection with risks that countries which 
do not have nuclear weapons may at some 
time wish to use plutonium to make them, 
or that nuclear terrorists might be able to 
steal some low grade plutonium or to try to 
make a bomb. Considering the sophistication 
of the warheads in the U.S. and Soviet arse
nals, it appears doubtful that either would 
try to cheat upon a dismantling agreement 
by using denatured or low grade plutonium 
to make new warheads.22 This situation 
could change quickly, however, if laser iso
tope separation proves to be practicable on 
an industrial scale. 

3. Disposal into space.-In theory, powerful 
rockets could carry nuclear weapons mate
rials into deep space whence they could not 
be recovered. NASA's space shuttles already 
have demonstrated a capacity to lift sub
stantial loads into orbit and this technology 
could be applied to space disposal. However, 
costs would be very high and there could be 
risk of major radioactive contamination if a 
launch had to be aborted soon after liftoff. 

4. Disposal into the sea.-Nuclear weapons 
materials could be dissolved and discharged 
into the seas. The enormous volume of the 
seas could dilute large quantities of pluto
nium and uranium to low levels of con
centration, probably well below those that 
would cause concern by scientists about ad
verse biological effects. On the other hand, 
strong opposition could be expected from en
vironmental and other public interests 
groups that vehemently oppose disposal of 
radioactive wastes into the seas. 

5. Deposit in the deep sea bed.-Nuclear 
weapons materials, suitably packaged, could 
be inserted into the deep sea bed where re
covery would be implausible with today 's un
derwater technologies. However, because 
only comparatively small amounts of pluto
nium or enriched uranium can be put in a 
single package-to avoid an unintended 

chain reaction, many insertions would be 
needed which would greatly increase costs 
and complicates possibilities for continuing 
surveillance to assure that none of the mate
rials are surreptitiously retrieved. Also 
strong environmental opposition could be ex
pected. 

6. Deposit into the earth.-Nuclear weapons 
materials could be placed in deep holes 
drilled into the earth. Here again, many 
holes would be needed to avoid unintended 
nuclear reactions. Also, while recovery of 
materials from such holes would be difficult, 
it presumably would be less so than for dis
posal into the deep sea bed. Again, opposi
tion could be expected with concern about 
ground water aquifers, public health and en
vironmental effects. 

7. Disposal by consumption.-Another way to 
assure weapons grade plutonium or uranium 
are not reused to make nuclear weapons is to 
fission the materials in nuclear reactors.23 

Such reactors might be specially built for 
this purpose, or reactors now used to gen
erate nuclear power. 

Disposal by consumption 
Of these seven options, the first is the sim

plest but leaves weapons grade materials at 
risk of future seizure. The second has little 
current support. The next four while pos
sible, all appear impractical and all would 
require throwing away materials produced at 
great cost and with a high potential energy 
content without getting any economic bene
fit in return; all four would be strongly op
posed as dangerous to public health and to 
environmental quality. The last option, dis
posal by consumption in nuclear reactors, is 
technically possible and could recover some 
value from the nuclear weapons materials. 
However, this use of weapons grade pluto
nium probably would be opposed by those 
who argue that anything which encourages 
or legitimizes commercial use of plutonium 
as a nuclear fuel unacceptably increases the 
dangers of further spread of nuclear weapons 
in non-weapons states and risks that terror
ists could seize plutonium for their own ma
levolent pu_rposes. 

The nuclear fuel cycle 
Before examining in more detail how nu

clear materials from dismantled warheads 
might be consumed or degraded by use as 
fuels for nuclear reactors, either in special 
"burner" reactors or in commercial power 
reactors, and to provide a common back
ground, there follows a brief description of 
what is called the nuclear fuel cycle. This 
widely used term refers to the collection of 
resources and industrial facilities and oper
ations needed to make, use and dispose of 
nuclear fuels. 

Nuclear reactors release energy in the 
form of heat produced when the nuclei of the 
atoms of plutonium or uranium are split i.e. 
fissioned. The nuclear reactions that produce 
the heat in this way take place in a reactor. 
The heat energy can be dissipated into the 
environment or be used to generate elec
tricity. For the latter, the heat is carried to 
a boiler to produce steam to drive conven
tional turbine generators. 

Uranium is the nuclear material used as 
the fuel in current nuclear power stations. 
However, other possible fuel cycles, notably 
using plutonium, have been considered. 

Uranium ore occurs naturally in the 
earth's crust and is mined by conventional 
mining techniques. It is then processed into 
a form suitable for fuel in a nuclear reactor. 
Natural uranium contains two main iso
topes, uranium-238 and uranium-235. Only 
the U-235 atoms are useful for fuel. These are 
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fissionable, i.e. capable of being split, but U-
235 accounts for only about 0.7% of natural 
uranium. Although some reactors are de
signed to use natural uranium as their fuel, 
most power reactors in the United States, 
Europe, the Soviet Union and Japan now use 
slightly enriched uranium, in which the pro
portion of U-235 atoms has been artificially 
increased or 'enriched' to~ percent. Argen
tina, Canada, India and Pakistan use nuclear 
power reactors fueled with normal uranium. 
Consequently, most of the uranium that is 
mined for nuclear fuel is enriched before it is 
fabricated into fuel elements for loading into 
a reactor. 

Inside a reactor the U-235 atoms, when 
split, form lighter elements, known as fis
sion products, some of which are highly ra
dioactive. Some of the U-238 atoms are also 
transformed in the reactor into heavier ele
ments, also radioactive. The most important 
of these is plutonium-239, which, like U-235 
is fissile and therefore a potential fuel. In
deed some of the plutonium formed within a 
reactor is then subsequently fissioned and 
releases energy. About one third of the en
ergy released while the uranium fuel is being 
irradiated comes from the fission of pluto
nium. 

The heat produced by fission is removed by 
a cooling agent that passes over the fuel and 
transfers the heat to steam generators which 
supply steam to the turbine generator. In 
some types of reactors, the coolant can be 
ordinary (light) water or heavy water; in 
others, gases such as carbon dioxide or he
lium are used. The largest number of power 
reactors currently in operation use light 
water, and are generically referred to as 
Light Water Reactors (LWRs). There are two 
main types of LWR: the Pressurized Water 
Reactor (PWR) and the Boiling Water Reac
tor (BWR). There are also significant num
bers of Heavy Water Reactors (HWRs), par
ticularly in Canada, which has developed the 
CANDU HWR, and of Gas-Cooled Reactors, 
particularly in France and the UK. 

When the used, or "spent" fuel is dis
charged from a reactor, it contains 
unconsumed uranium, radioactive fission 
products, plutonium and some other heavy 
elements. Because of continuing emission of 
heat from its radioactive contents, it is 
placed in water in storage ponds to be kept 
cool. When its radioactivity has lessened 
enough (decayed), the spent fuel can be sent 
to a reprocessing plant where it is dissolved 
and chemically processed to extract the un
used uranium and plutonium. These mate
rials can be mixed together in their oxide 
forms (mixed-oxide or MOX) and then fab
ricated into new fuel elements and recycled 
to power reactors. When new fuel elements 
are fabricated in this way they contain a 
mixture of uranium and plutonium, the plu
tonium providing the main fissile material 
in the fuel. At present, no country uses 
mixed-oxide commercially, although this is 
ultimately expected in Europe and Japan. 

Three different types of fuel cycle are com
monly identified depending on whether or 
not the spent fuel is reprocessed and, if it is, 
to what type of reactor the uranium and plu
tonium are recyced: 

In the once-through fuel cycle, the spent 
fuel is not reprocessed but kept in storage 
ponds until it is sent for permanent disposal, 
for example by conditioning it and burying it 
underground in a deep geological repository. 

In thermal 24 reactor recycle, the spent fuel 
is reprocessed and the uranium and pluto
nium are separated from the fission products 
which are conditioned, for example by vitri
fication, and disposed of to a deep geological 

repository. Both the uranium and the pluto
nium can then be recycled in new fuel ele
ments for power reactors. (Alternatively, it 
is possible to recycle only the uranium and 
to store the plutonium, or vice versa.) 

In fast breeder reactor cycle, the spent fuel 
is similarly reprocessed and the uranium and 
plutonium fabricated into new fuel elements 
to drive breeder reactors. Fast breeder reac
tors (FBRs), produce excess neutrons used to 
convert U-238 in a "blanket" of depleted ura
nium into plutonium.25 Breeders are an effi
cient way of transforming uranium into plu
tonium, or of using low quality plutonium 
(in their cores) to produce high quality plU
tonium in their blankets. 

By suitable operation, such reactors can 
produce somewhat more plutonium than 
they consume (hence the name 'breeder'). 

Both thermal and fast breeder reactor re
cycle need facilities for the storage of sepa
rated plutonium until required for recycle, 
and arrangements for transport of plutonium 
between sites, in addition to reprocessing 
and fuel fabrication plants and the facilities 
for the storage of disposal of wastes. Trans
port of separated plutonium is not necessary 
if the reprocessing and fuel fabrication 
plants are located on the same site. A dia
grammatic representation of the main fuel 
cycles is given in Fig. 1. 

[Figure not reproducible in the RECORD.] 
ANALYSIS 

Of the several alternatives open for non
weapons use of weapons grade nuclear mate
rials from dismantled strategic or other war
heads, storage and consumption appear to be 
the most practicable. If deep cuts are indeed 
made, temporary storage under verified con
ditions would be necessary until final dis
posal could be undertaken. The timing of 
final disposal would depend upon the avail
ability of the plant and equipment either for 
permanent storage or to fabricate the recov
ered materials into nuclear fuels and put 
them into use. With this in mind, the idea of 
storage now will be reviewed, followed by 
consideration of the idea of consuming, or 
"burning," the nuclear weapons materials in 
nuclear reactors and verification of that con
sumption. The relation of the consumption 
alternative to U.S. non-proliferation policy 
will also be discussed, followed by a compari
son of this idea with the concepts in Atoms 
for Peace. 

Temporary storage 

Once dismantling centers became oper
ational, temporary storage for recovered 
weapons materials would be needed. Tem
porary storage could be supplied by the su
perpowers themselves or by an international 
organization operating within their terri
tories. Temporary storage in an inter
national center in another country does not 
appear practicable. The best place for tem
porary storage would be at the dismantling 
facility. Here the metallic uranium and plu
tonium from warheads would be received and 
stored pending release to final disposal. The 
storage facilities could also include equip
ment to convert the metallic materials into 
oxides which would be better suited for fuel 
use and would be unfit for direct reuse to 
make nuclear warheads. If disposal by con
sumption is chosen, the storage facilities 
also could include equipment to fabricate 
the nuclear materials into fuel elements so 
that only fabricated fuel would be shipped 
out. This would afford the greatest protec
tion against seizure of nuclear materials in 
transit. On the other hand, the nuclear fuel 
industries of both superpowers probably 
would strongly resist this idea because of 

questions about their ability to control the 
quality of the product, particularly if poor 
quality in fabrication could increase risks of 
nuclear accidents. 

Temporary storage facilities would be to 
provide a buffer between the flow of nuclear 
materials from dismantled warheads, which 
would be driven by the terms of the arms re
duction agreement and the demand for these 
materials for fuel. Since it seems likely that 
dismantling of warheads could begin well in 
advance of construction of new or enlarged 
factories to fabricate the recovered uranium-
235 or plutonium fuel, temporary storage 
would be necessary when the dismantling be
gins. 

Verification at temporary storage facili
ties would provide specific information 
about how much nuclear were received from 
dismantling; and how much left the storage 
facilities, when, in what form, and for what 
destination. This information would be veri
fied by sampling, analyses and other meas
urements. 

The idea of international plutonium stor
age.-The simplest option would be tempo
rarily store the recovered nuclear weapons 
materials in national storage facilities under 
bilateral or international control and inspec
tion. An alternative that could give more as
surance would be storage in an international 
center outside of either superpower. Since 
the late 1970s much at.tention has been paid 
to the idea of international plutonium stor
age (!PS) which could be a model. Although 
this idea is currently out of official favor, it 
merits some attention here to show the 
kinds of questions and issues likely to arise. 

The International Atomic Energy Agency 
has worked on international plutonium stor
age for years, and it was considered at the 
U.S. initiated International Nuclear Fuel 
Cycle Evaluation during 1978 and 1979. No 
comparable proposals have been made for 
storage of uranium-225, although the concept 
should readily apply to this material also. 

In 1976, the IAEA Director General initi
ated a study on the possibility of inter
national plutonium storage as authorized by 
the Agency's Charter.26 This produced a re
port that was circulated to member states in 
July 1978. The Director General then called 
together a group of experts to prepare a de
tailed scheme for international plutonium 
storage for submission to the IAEA's Board 
of Governors. Both the U.S. and the U.S.S.R. 
were active participants. Meanwhile, in Oc
tober 1977, at the initiative of President 
Carter, an international Nuclear Fuel Cycle 
Evaluation was organized to look into pro
liferation problems. One of its working 
groups considered reprocessing, plutonium 
handling and recycle, including inter
national plutonium storage. INFCE's sum
mary report in January 1980 reported the 
conclusion of this working group that:Z7 
" ... a scheme for international storage of 
plutonium could have important non
proliferation and assurance of supply advan
tages." 

A few months later, in August 1980, inter
national plutonium storage got support at 
the second conference on the Non-Prolifera
tion Treaty, held in Geneva. Although there 
was no final declaration from the Conference 
because of differences over nuclear arms con
trol, an informal draft declaration was cir
culated on the last day by a broadly rep
resentative group of participants. This draft 
spoke of international plutonium storage as 
follows: 

''The Conference . . . welcomes the 
work of the IAEA expert group on inter
national plutonium storage, and supports 
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internationally agreed effective scheme for 
international plutonium storage on the basis 
of Article XII A. 5 of the IAEA Statute. The 
Conference considers that such a scheme for 
excess plutonium, if well designed, should 
not jeopardize the promotion of the peaceful 
uses of nuclear energy, and would make a 
substantial contribution to non-proliferation 
as well as to the improvement of the assur
ance of nuclear supply and the development 
of common approaches and generally agreed 
arrangements for international nuclear 
trade. " 

Returning now to the IAEA's group of ex
perts, as they continued their meetings the 
participants broke up into three blocs. By 
May 1982, India, Argentina and Yugoslavia 
backed a "minimalist approach"; West Ger
many, France and the United Kingdom and 
the United States continued to support a 
middle ground; while Australia, the Nether
lands and Sweden favored maximum controls 
and proposed to restore many of the original 
features that had been dropped in earlier 
compromises. So the final report of the ex
pert group in November 1982 included all 
three alternatives. Nevertheless, the experts 
were able to agree that to be generally ac
ceptable, an international plutonium storage 
scheme should: 28 

Facilitate the development of plutonium
using fuel cycles; 

Facilitate the achievement of inter
national non-proliferation objectives; 

Not discriminate between States; and 
Not interfere with national energy pro

grams. 
Elaborating, the experts said:29 

" An international plutonium storage sys
tem should be seen as part of the IAEA safe
guards system and not as a new or separate 
system. 

"Proposals for an IPS should use estab
lished safeguards to the fullest extent pos
sible. This is a " realistic objective which 
could be accomplished with no great dif-
ficulty . . 

" Excess separate plutonium deposited with 
the Agency should be stored in facilities de
signed as international plutonium stores 
within the responsible states. 

"!PS stores would be located where pluto
nium normally would be stored in any event, 
such as at reprocessing plants for mixed 
oxide fuel fabrication plants. 

" Transport of plutonium should be kept to 
a minimum in view of the physical protec
tion requirements and costs associated with 
plutonium transport. " 

Little more has happened since publication 
of the experts ' report, probably because they 
could not agree upon a single course of ac
tion and because of a marked slowdown in 
development of breeder reactor abroad and a 
virtual abandonment of breeder development 
by the Department of Energy in the United 
States. 

Permanent storage of recovered materials.
After temporary storage one final option 
would be to deposit the materials in some 
kinds of permanent storage centers, perhaps 
in permanent national storage centers under 
bilateral or international supervision or in 
an international storage center in some 
other nation. This idea, however, has gotten 
little support for several reasons: 

(1) From the standpoint of non-prolifera
tion policy, it is safer to store plutonium 
still contained in spent fuel than to store 
separated plutonium. 

(2) The technical difficulties for permanent 
storage of weapons grade plutonium and ura
nium could be substantial because the mate
rials have to be stored in small quantities far 

enough apart to avoid an inadvertent chain 
reaction, particularly if the storage place 
might be flooded with water. 

(3) If the weapons grade materials were put 
into permanent storage within the U.S. and 
the U.S.S.R., neither government could pro
vide absolute assurance to the other, or to 
third parties, that under some future cir
cumstances one or both might decide to re
trieve the materials for weapons use. If the 
materials were permanently stored in some 
other state, there would always be some pos
sibility that they might be seized by the host 
state , or by terrorists or other "subnational" 
groups, or might get out from under control 
should there be a revolution or major domes
tic disorders in the host state. 

Use of weapons grade uranium, in principle 
Since the early days of nuclear energy, 

highly enriched uranium has been regarded 
as a nuclear fuel. Indeed, one early large 
scale application of nuclear power was in 
submarines whose nuclear engines used this 
material. Highly enriched uranium offers 
substantial technical advantages for reactors 
for research and for testing; for reactors to 
produce energy to generate electricity or to 
supply high temperature process heat; and 
for compact nuclear power plants. It also 
was seen as an initial fuel to start up breeder 
reactors until they could produce enough 
plutonium to become independent of ura
nium-235. 

On the other hand, it was equally evident 
from the start of the U.S. wartime Manhat
tan project that highly enriched uranium 
was ideally suited for nuclear weapons, and 
was predictable enough in its nuclear behav
ior that the first uranium bomb was used in 
1945 by the United States without the prior 
testing which was necessary for the first plu
tonium bomb. 

A complication is the widespread concern 
that if weapons grade uranium is used to fuel 
civil power reactors, it might be stolen from 
fuel fabrication plants, from storage, or from 
transport by terrorists or criminals who 
might try to make an atomic bomb. Of the 
nuclear weapons materials, highly enriched 
uranium would be the simplest and easiest to 
use. So if terrorists got hold of some, and 
this was known to the public, there would be 
fears that they indeed could make a crude 
but very dangerous bomb. 

Use of weapons-grade uranium, in practice 
Weapons gr:ade uranium can be used to 

produce energy in two ways: it can be used 
directly to fuel reactors designed for this 
material; and it can be diluted with normal 
or depleted uranium30 to produce fuel of en
richment suitable for conventional nuclear 
power plants, i.e. about 3-6 percent uranium-
235. 

Direct use of weapons grade uranium as a nu
clear fuel.-At present the largest users of 
highly enriched uranium for fuel are the nu
clear navies of the superpowers and of the 
United Kingdom and France. Probably it is 
used to fuel the Soviet fleet of three nuclear 
powered icebreakers, with a fourth under 
construction. As for power, only two coun
tries now have nuclear power plants fueled 
with highly enriched uranium; West Ger
many and the United States. West Germany 
has a small demonstration plant of 13 elec
trical megawatts (MWe) capacity at Julich 
and small power plant of 296 MWe capacity 
at Schmeshausen. The United States has one 
privately owned nuclear power reactor of 
this kind, the 330 MWe Fort St. Vrain unit. 
While several public utilities in the western 
United States had planned to build eight 
more full sized power reactors fueled with 

HEU, these projects all have been cancelled 
or indefinitely deferred . 

The Soviet Union has no high temperature 
gas cooled reactors planned or in operation. 
Japan has shown some interest in them to 
supply high temperature process heat, but 
this interest is far from commercialization. 
France too has shown little interest while 
the United Kingdom had one small research 
unit now out of commission. As for research 
reactor use, the United States for several 
years has pushed strongly to change the fuel 
in these reactors from 90% material to 20% 
or less as a way to assure that if stolen, this 
material could not be directly used to make 
a nuclear explosive. 

For the present, then, the use of highly en
riched uranium as a reactor fuel is limited to 
a fairly stable world set of research and test
ing reactors, naval propulsion for the main 
nuclear weapons states, and a handful of 
power reactors. Since existing supplies ap
pear to be adequate, if it were decided to 
" burn" weapons grade uranium as nuclear 
fuel, present production would have to be re
duced or perhaps shut down until the mate
rial from warheads could be used up. This 
would conflict with U.S. policy to wean oper
ators of large and small research reactors 
away from highly enriched uranium by de
veloping and demonstrating replacement 
fuel using no more than 20 percent uranium-
235. The driving force for this U.S. policy is 
concern that terrorists or criminals might be 
able to steal dangerous amounts of highly 
enriched uranium from these reactors or 
from the factories that make fuel for them. 

Indirect use to fuel conventional power reac
tors.-Qui te a different alternative would be 
to dilute weapons grade uranium with nor
mal or depleted uranium to reduce the over
all enrichment to 20 percent or less. Low en
riched uranium, from 3 to 5 percent, is the 
regular fuel for most of the world's light 
water nuclear power reactors, and cannot be 
directly used to make warheads. 

Some economic considerations.-A fundamen
tal question in thinking about using surplus 
weapons grade uranium as a nuclear fuel, or 
diluting it to supply low enriched fuel, is re
luctance to waste the enrichment already in
vested in this weapons grade material. For
tunately, diluting weapons grade uranium 
down to fuel grade would waste less than 
half of the initial enrichment effort. If 90 
percent enrichment uranium is blended back 
to 3 percent, typical of fuel for pressurized 
water reactors, only 39 percent of the enrich
ment effort is lost, which, depending upon 
the going price for enrichment, could range 
from about $7,500 to $13,000 per kilogram de
graded.31 The amount of enrichment effort 
needed to produce a kilogram of various en
richments is shown in table 1. 

Some estimates of potential uranium consump
tion.-As noted earlier, weapons grade ura
nium could be consumed in two ways: di
rectly as fuel for fast reactors, and indirectly 
by diluting it to low enrichment for conven
tional nuclear power reactors. 

Turning first to direct use, typically, a 
high temperature gas cooled reactor could 
consume about 780 kilograms of highly en
riched uranium annually. 32 This is enough 
for about 52 warheads, assuming 15 kilo
grams per warhead. However, this type reac
tor is not yet in commercial use. Over the 
years, the largest demand for highly en
riched uranium for civil power was expected 
to be to fuel breeder reactors until they 
could produce enough plutonium to become 
self sufficient. At present little prospect is 
seen for commercial breeding for at least 
several decades. 
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As for indirect use, a large (1,000 MWe) nu

clear power plant using 3 percent enriched 
uranium at equilibrium conditions would re
quire annually about 21 metric tons of this 
material.33 Since one kilogram of highly en
riched uranium (90% U-235) can be diluted to 
supply 30 kilograms of 3 percent material, 
and assuming 15 kilograms as the nominal 
amount for a nuclear warhead,34 a large 
power reactor could consume annually the 
nuclear charge from about 46 such warheads. 
So, these figures suggest that ten large 
power reactors could annually consume the 
uranium-235 from almost 500 warheads. 

TABLE !.-SEPARATIVE WORK REQUIRED TO PRODUCE 1 
KILOGRAM OF 90 PERCENT U-235 

Feed enrichment percent 

0.711 (natural) ....... . 
2 .......... : ...... ... ... .... ................ .. ... ... ........ .. ................... . 
3 ............. .. ....... .......................... ................................... . 
3.3 """ ......................................... .. 
4 ........... .. .. ..................................... .. 
5 ..... .. 
20 ...... .. 

Separative 
work SWU/kg 

product 

227 
118 
89 
83 
73 
62 
19.8 

Notes.-SWU-Separative Work Units Assuming 0.2 percent tails. 
Source: deMontmollin . 

Conclusion. There are now not enough 
working power reactors using highly en
riched uranium to quickly consume any sub
stantial quantities from dismantled war
heads. The material could be used to fuel nu
clear navies, although verification could be 
difficult. Using weapons grade uranium could 
mean a temporary shutting down of enrich
ment plants. Also, national sensitivities 
about the performance of their nuclear fleets 
probably would make it problematical 
whether verification could be worked out be
cause the materials accounting could give 
information about fuel performance. Look
ing far ahead, if high temperature gas cooled 
reactors demonstrate their promise, particu
larly for process heat, then there could be a 
much greater demand for uranium enriched 
to 20 percent or more. For the present, how
ever, indefinite storage of weapons grade 
uranium or dilution to conventional reactor 
fuel grade appear to be the most workable al
ternatives for disposal. 

Use of weapons grade plutonium, in principle 
As with enriched uranium, from the begin

ning of U.S. work on nuclear power it was ex
pected that plutonium ultimately would be 
produced and used as a nuclear fuel. This was 
the reason for developing the breeder reactor 
which by efficiently transmuting uranium-
238 into plutonium can produce more nuclear 
fuel than it consumes, with the excess pluto
nium available to fuel conventional power 
reactors.35 The driving force behind work on 
plutonium was an expected world scarcity of 
uranium, which indeed was in short supply 
in the early 1950s before the discoveries of 
large deposits of uranium in the United 
States, Canada, Africa and Australia. To
day's oversupply of uranium was not fore
seen. 

Looking ahead, there is some difference of 
opinion about future demand and supply for 
uranium. While many expect today's surplus 
of uranium to continue indefinitely, this 
view was challenged at the World Energy 
Conference in October 1986 where an analyt
ical team from an energy commission re
ported that proven world uranium reserves 
would be exhausted by about 2015 even if 
breeders are introduced at an accelerated 
pace. Moreover, a rapid introduction of 
breeders would delay by only some 17 years 
the total exhaustion of world uranium re
sources, including speculative resources.36 If 

thinking about nuclear fuel adopts this view, 
uranium-235 and plutonium from dismantled 
warheads would be seen as helping to deal 
with a shortage rather than being a poten
tially troublesome surplus. If indeed ura
nium is seen likely to become scarce, this 
would revive today's dwindling interest in 
commercial production and use of pluto
nium. Unfortunately, it may be several dec
ades before estimates of the long term bal
ance between demand and supply for ura
nium settle down. 

Again , as with highly enriched uranium, 
there is concern that weapons grade pluto
nium, if used to fuel civil nuclear power 
plants, might be seized at fabrication plants 
or from storage, or from transportation by 
terrorists or criminals. Moreover, if breeders 
become a commercial reality and were fueled 
with weapons grade plutonium, they could be 
operated to produce equally good materials. 
On the other hand, plutonium from conven
tional nuclear power plants fueled with 
weapons grade material would be of low 
quality unless the plants were operated in an 
abnormal manner that would be highly visi
ble to any inspector. 

Use of plutonium as a nuclear fuel, in practice 
As of 1986, some potential commercial fuel 

use of plutonium was looming on the hori
zon. Large reprocessing plants in the United 
Kingdom and in France were producing sepa
rated plutonium, and more reprocessing ca
pacity is planned in the United Kingdom, in 
West Germany and in Japan-although vehe
mently opposed by some groups in these 
countries.37 The most likely use of this plu
tonium will be in conventional nuclear 
power plants. 

Use in breeders.-Although nuclear breeding 
was pursued with enthusiasm by the United 
States until the Carter administration and 
remains a goal for France, West Germany, 
the United Kingdom, Japan, India and the 
Soviet Union, this technology has yet to 
achieve commercial application in these 
countries. The only large prototype breeding 
nuclear power plant outside of the Soviet 
Union is the French Super Phoenix. While 
the U.S. Department of Energy is continuing 
some breeder development and continues to 
operate DOE's fast flux test reactor, there is 
no demand here for plutonium for breeders. 

Use in conventional powerplants.-Pluto
nium now accumulating at Europe's reproc
essing plants seems likely to be used in con
ventional power reactors. One factor is costs. 
The storage charges to hold separated pluto
nium are high, and will probably increase as 
low quality plutonium becomes more radio
active with age.38 

Plutonium has been used experimentally in 
a few power reactors in the United States, 
and its use is currently being demonstrated 
in Europe and Japan. Also there has been 
some speculation in Argentina and in Canada 
that adding some plutonium to the 
unenriched uranium used in their heavy
water type reactors can substantially im
prove fuel performance. 

An industrial base to support recycle al
ready exists in Europe. Belgium, West Ger
many, France, the United Kingdom, and also 
Japan, have some industrial ability to fab
ricate limited amounts of mixed-oxide fuel 
elements, and have the technology well in 
hand to build large factories. Nonetheless, 
commercial use of plutonium in conven
tional nuclear power plants is still years 
away, and can be realized only if many eco
nomic, security and regulatory problems can 
be solved. 

Several technical points need further com
ment. In general, plutonium can be sub-

stituted for uranium in conventional light 
water reactors subject to certain con
straints. However, in a reactor designed to 
optimize uranium use, plutonium can re
place only up to about a third of the ura
nium without changes that go beyond rede
sign of the fuel assemblies. Nonetheless, a 
"self-generating recycle, " appears to be pos
sible wherein at equilibrium a power reactor 
would produce as much plutonium as it con
sumes. Under this condition, the uranium re
quirements are reduced by about a third.39 

There is an important difference between 
boiling water reactors (BWRs) and pressur
ized water reactors (PWRs) because of their 
different control characteristics. In the pres
surized type, the mixed-oxide fuel can be put 
in about one third of the fuel assemblies. The 
remaining two thirds can contain only ura
nium, at a slightly higher enrichment than 
for normal all-uranium loading. This has a 
significant impact on fuel cost, since the 
higher cost of plutonium-fabrication would 
apply only to about a third of the fuel. In a 
boiling water reactor, all of the fuel would 
contain some plutonium, which would in
crease the total fuel fabrication cost over 
that for fuel for pressurized water reactors. 
However, most commercial power plants in 
the United States are of the pressurized 
type, and about half of those in the Soviet 
Union. 

Looking ahead.-As for the future, there 
could be a new demand for plutonium if fast 
neutron type reactors are shown practicable 
to generate electricity, or to supply high 
temperature process heat for metallurgical 
and other industries. Here again, this use, at 
best, is years away if it ever materializes. 

Some economic considerations.-At present it 
would be difficult for the U.S. nuclear indus
try to use plutonium from dismantled U.S. 
warheads as nuclear fuel. The industry lacks 
factories able to fabricate plutonium into 
fuel, and plutonium fuel probably would cost 
more than that made with conventional low 
enriched uranium. Since it is unlikely that 
State public utility commissions would feel 
bound by Federal policy to permit nuclear 
power plant operators to increase their rates 
for electricity to pay the incremental costs 
of plutonium fuel, some kind of Federal sub
sidy probably would be needed. In addition, 
DOE itself might resist the idea because of 
anticipated loss of sales for its enrichment 
services because of low enriched uranium 
displaced by plutonium. 

Turning now to the state of the U.S. nu
clear industrial base, at one time the United 
States had several commercial companies 
able to fabricate mixed oxides of plutonium 
and uranium into small pellets of which 
could then be inserted into long tubes that 
became nuclear fuel elements.40 Some of this 
fuel was fabricated for DOE's breeder project 
and some for a project begun under the 
Atomic Energy Commission to demonstrate 
use of plutonium as a supplementary fuel in 
conventional nuclear power plants. However 
with the anti-plutonium attitude of the late 
Ford and the Carter administrations, and 
with the cancellation of DOE's Clinch River 
Breeder Reactor Project after Congress re
fused to continue funds for it in 1983, these 
facilities have been shut down. Nonetheless, 
many engineers and technicians with pluto
nium fabrication experience are still work
ing in the industry. At the moment the only 
working U.S. facilities for plutonium fab
rication experience are those of the Depart
ment of Energy. Abroad, the nuclear indus
tries of West Germany and Japan are fab
ricating plutonium fuel in demonstration 
quantities and might be willing to expand 
their capacities. 
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Turning now to comparative costs of pluto

nium and conventional uranium fuels, the 
principal costs for fabricating fuel from sur
plus weapons plutonium would be the price 
charged by the government for the pluto
nium, the cost of converting plutonium 
metal into the mixture of oxides of uranium 
and plutonium (MOX) needed for the fuel, 
the fabrication of the MOX into fuel pellets, 
and the assembly of these pellets into com
pleted fuel elements. There would also be 
higher costs for upgraded security to protect 
the plutonium from theft or seizure. 

What price to charge for the plutonium 
would be a political question. On one hand it 
could be argued the price should be high 
enough to recover for the government the 
cost of producing the plutonium and perhaps 
for converting it into mixed oxide if the plu
tonium is released from dismantling in this 
form. On the other hand, if the disposal idea 
is given high priority, then a government 
subsidy via a low price to balance out any 
cost disadvantage for plutonium would be 
justifiable. 

The production of mixed oxides and their 
fabrication into fuel pellets is more expen
sive than the corresponding fabrication of 
low enriched uranium oxide because of the 
toxicity and radiation from plutonium.41 
This requires all handling and fabrication of 
plutonium bearing materials to be done 
within airtight chambers by remote handling 
devices. Such process lines are expensive to 
build and to operate. Also plutonium must 
be handled in small amounts because of the 
risks that amounts might accidently accu
mulate large enough to become a critical as
sembly which could cause a burst of lethal 
radiation and perhaps an explosive release of 
energy. 

Any private decision to build a plutonium 
fuel fabrication plant would also depend 
upon the kind of assurances the government 
could give for the duration of plutonium sup
ply. If only a few years assurance could be 
given, industry would be less confident it 
could recover its investment than if a reli
able supply could be assured for many years. 
Likewise, a private decision to proceed with 
plutonium fuel fabrication would also depend 
upon prospects for favorable action by the 
NRC on license applications to build and op
erate such a plant, and also on applications 
from utilities to use plutonium in their reac
tors. One prerequisite for such licensing is 
the completion of the Generic Environ
mental Impact Statement on Mixed Oxides 
(The GESMO Report). This report was begun 
by the NRC and taken to the point of publi
cation in 1976, but further consideration 
stopped soon after the Carter Administration 
took office in 1977. 

While the Reagan Administration early in
dicated it did not oppose domestic use of plu
tonium as a fuel, the NRC has not under
taken to update the report, and has said that 
this should be done by the Department of 
Energy which, to date, has not done so. If 
past experience is a guide, several years 
would be needed to update and act upon this 
environmental impact statement, during 
which time the NRC could not license con
struction of a new fuel fabrication plant or 
use of plutonium fuel by a power reactor. Ad
ditional time could be required if various 
public interest groups were to request hear
ings on the environemntal impact statement 
or to litigate. 

There is an alternative. As noted earlier 
commercial plutonium fuel fabrication, al
beit on a small scale, is available in West 
Germany, in France and in Japan. So the 
U.S. utilities could contract with these 

sources to expand their production capacity 
and to fabricate U.S. supplied plutonium 
into fuel pellets, or into complete fuel ele
ments for return to the United States. Even 
so, NRC action of the environmental impact 
statement probably would be needed before 
it could issue licenses to export the pluto
nium for fabrication abroad and to bring 
back for use in the United States, unless 
there was legislation to remove these trans
actions from NRC jurisdiction. 

On the whole, at this time it appears that 
the costs of plutonium fuel fabrication, ques
tions about the duration of supply, and the 
difficulties of getting the necessary NRC li
censes would not encourage the rule fabrica
tions and the nuclear power utilities to vol
untarily use plutonium fuel. However, it is 
plausible that some combination of govern
ment actions could make plutonium use at
tractive to them. For example, the Federal 
Government could arrange for the Tennessee 
Valley authority to use plutonium for fuel in 
its nuclear power plants since the TV A is a 
federal entity. This, however, assumes that 
TVA can overcome its present troubles with 
the NRC that in effect have shut down all of 
its nuclear power units, and that TVA could 
be convinced to change over to plutonium. 

As for the Soviet Union, at present it too 
is not using plutonium as a supplementary 
nuclear fuel in conventional nuclear power 
plants and presumably lacks the factories to 
produce this fuel on a industrial scale. While 
some might expect that the centralized deci
sion making of the Soviet government would 
easily enable it to arrange for such factories 
and fuel use, internal resistance from the So
viet nuclear industry and nuclear power op
erators would be likely if they were expected 
to absorb the costs with no adjustments in 
funds received from Moscow. And with the 
aftermath of the Chernobyl accident of April 
1986 still much in mind, internal opposition 
could be expected if use of plutonium was 
seen as raising questions of nuclear safety. 

Some estimates of potential plutonium con
sumption.-Several recent analyses have esti
mated the amount of plutonium that could 
be consumed in the generation of nuclear 
power. 42 

One analysis early in 1985 estimated that 
about 160 metric tons of plutonium and U-235 
might be available from weapons for conver
sion to peaceful purposes. The plutonium 
would be enough to fuel 10 large nuclear 
power plants for 30 years, at an annual con
sumption rate of about 530 kg of plutonium 
per reactor.43 Elaborating, it said: 44 

"Assuming that it is blended to the equiva
lent of 3 percent enrichment, this would 
amount to about 5,000 metric tons of reactor 
fuel, with a value of about $5 billion on to
day's market. When recycled, the resultant 
material could fuel 10 large nuclear power 
plants for 30 years, providing about two tril
lion kilowatt hours of electricity. This is 
roughly the total U.S. electricity generation 
during 1982, or 10 times the total African an
nual generation." A few months later, an 
analysis from Princeton University 4s con
cluded that ten large power reactors within 
a decade could dispose of all the plutonium 
currently in U.S., or Soviet weapons.46 Of 
this the authors wrote: 

" ... One method would be to use the pluto
nium as fuel in a relatively few heavily safe
guarded reactors operated in a "once 
through" mode (that is, without reprocess
ing the fuel). Ten large reactors could in this 
method dispose of all plutonium currently in 
U.S. and Soviet weapons in a decade." 

A recent estimate from DOE's Sandia Lab
oratories would expect the Soviet type pres-

surized water reactor, the VVER-100, to 
consume the equivalent of 40 plutonium war
heads yearly, assuming 8 kilograms per war
head. In comparison, the equivalent of 35 
warheads per year could be consumed by a 
typical U.S. type 1000 MWe PWR.47 

Earlier, more conservative estimates ap
peared in the final report of the Inter
national Nuclear Fuel Cycle Evaluation 4s in 
1980 and in the NASAP report of the Depart
ment of Energy,49 also in 1980. These indi
cated that depending upon how a power reac
tor is operated, and how much plutonium 
can be put into the fuel, a large 1000 MWe 
unit would require about 400 kilograms of 
plutonium a year, which would mean that 
one large nuclear power plant could annually 
consume the plutonium from perhaps 40 to 80 
warheads a year. If ten large power reactors 
were dedicated to this purpose, they could 
account for 400 to 800 warheads annually. 
This could be higher if the more optimistic 
predictions of other analysis prove to be cor
rect. 

Conclusion.-As with weapons grade ura
nium, here too there is now little commer
cial demand for plutonium to fuel conven
tional nuclear power plants. While the tech
nology of plutonium recycle is being dem
onstrated in Europe and in Japan, and work 
has been done on it in the United States, the 
disposal of weapons grade plutonium by this 
route would require construction of indus
trial scale fuel fabrication plants here or 
abroad and in the United States would also 
depend upon the action of the Nuclear Regu
latory Commission upon requests from reac
tor operators for permission to use such fuel. 
Presumably a similar situation for industrial 
capabilities exists in the Soviet Union. So at 
this time if there was an agreement to dis
mantle many warheads, the recovered pluto
nium probably would have to be stored for 
years. Even then, it might have to compete 
in a future international nuclear fuel market 
characterized by a surplus of plutonium from 
commercial reprocessing. 

Where the materials could be consumed 
The most likely countries in which to 

consume weapons grade uranium and pluto
nium from dismantled nuclear warheads 
would be in the United States and the Soviet 
Union. France, the United Kingdom and 
China might become involved if arms reduc
tions included their nuclear arsenals. In 
principle the superpowers might supply some 
of these materials to other states to fuel re
search or power reactors, but it seems un
likely that either would wish to incur risks 
that their weapons grade materials might 
wind up in the hands of terrorists or crimi
nals abroad. On the other hand, if the 
salvaged weapons grade materials are used 
to generate nuclear power within the U.S. 
and the USSR, then some of the regularly 
produced low enriched uranium would be
come excess and be available for export. 
However, for the short and mid-terms, there 
probably will be surplus capacity to produce 
low enriched uranium and a saturated world 
market. 

For the short term, to 1990, the most likely 
fate for surplus weapons materials would be 
storage, assuming that use in new weapons is 
banned by superpower agreement. Neither 
the U.S. nor the Soviet Union now need new 
sources of plutonium or enriched uranium 
for their civil generation of nuclear power; 
neither has established commercial pluto
nium recycle; and neither employs high tem
perature gas cooled reactors fueled with 
highly enriched uranium to generate elec
tricity. There will be some continuing de
mand in both countries for highly enriched 
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uranium for their nuclear navies, for a few 
research reactors and perhaps for some re
search and development. Neither would have 
time to build special reactors to " burn" the 
salvaged materials under controlled condi
tions. 

For the mid-term, 1991-2010, there appears 
little prospect for any notable demand for 
weapons grade uranium or plutonium to 
start up commercial breeders. Plutonium re
cycle could increase depending upon the 
technical and economic experience with 
demonstration projects now going on in Eu
rope and Japan, and whether the price 
charged by the U.S. and USSR to their elec
tricity industry for weapons grade pluto
nium would undercut that for commercial 
plutonium from the reprocessing plants in 
Europe and Japan. Fuel demand for naval 
propulsion probably would not notably in
crease. However, requirements for high tem
perature gas cooled reactors could appear 
near the turn of the century if this type re
actor lives up to its promise, particularly as 
a source of high temperature process heat, 
and depending upon the supply and prices of 
other sources of energy. 

Whether or not more or less nuclear mate
rials would go to storage in the mid-term 
would depend upon the balance between sup
ply from dismantled warheads and other 
sources versus the demand for nuclear fuel 
materials approaching weapons grade. 

As for the long term, the prospects are 
hazy. It is not clear whether 25 years hence 
the dismantling of warheads would still be 
going on and how much materials would 
then be available. Nor can one say with con
fidence what the demand for civil nuclear 
fuels might be then. Another nuclear acci
dent comparable to Chernobyl would further 
depress prospects for nuclear power and for 
nuclear fuels; so too would develop and de
ployment of competitive new sources of en
ergy. On the other hand, several decades of 
good safety experience combined with con
tinued political pressures to reduce burning 
of fossil fuels-because of concern over the 
greenhouse effect and acid rain, and tech
nical or economic limitations of other en
ergy technologies could notably increase de
mands for nuclear fuels including materials 
salvaged from dismantled warheads. So at 
the time of writing it is not possible to reli
ably predict whether by the third decade of 
the next century the dismantling of war
heads would still be in progress, and, if so, 
whether the recovered highly enriched ura
nium or plutonium would go to long term 
storage or to commercial use. Table 2 indi
cates a range of uses. 

Of course, as suggested earlier, the super
powers could build special reactors to 
consume the weapons grade material, and 
perhaps to convert some of waste heat into 
electricity. However, such reactors do not 
now exist. Given the present economic and 
government deficit situation in the United 
States, it does not appear plausible that 
large new public capital and operating costs 
would be authorized for this purpose, par
ticularly if the recovered nuclear weapons 
materials could be used by the U.S. elec
tricity industry. 

Verification 
The great attention given to verification 

by negotiators-some would say preoccupa
tion-in arms control talks provides reason 
to expect a strong interest in this matter in 
negotiation of an agreement on what to do 
with nuclear materials from dismantled war
heads. Here the purpose of verification would 
be to assure that neither superpower can sur
reptitiously divert these nuclear weapons 

materials back to their nuclear weapons 
works without being detected. This condi
tion which poses several fundamental ques
tions about verification: What would be ex
pected of verification? Where would verifica
tion begin? How would it be accomplished? 
What major factors would affect it? Who 
would do it? 

TABLE 2.-SUMMARY OF WHERE AND HOW SURPLUS 
NUCLEAR WEAPONS MATERIALS COULD BE CONSUMED 

Time 

Short term: to 1990: 
Breeders ... .... . 
Plutonium recy

cle. 
Marine propul

sion, (HEU). 
Special burner 

reactors . 
Storage ............ .. 

Mid term: 1991-2010: 
Breeders ........... . 

Plutonium recy
cle. 

Marine propul
sion (HEU). 

HTGCR (HEU) 
electricity. 

Process heat . 
Special burner 

reactors . 
Storage ....... .... .. 

Long term: 2011-: 
Breeders .. ......... . 
Plutonium recy

cle. 
Marine propul

sion. 
HTGCR (HEU) 

electricity. 
Process heat ..... 
Storage 

U.S. and U.S.S.R. 

Minor ..... 
..... do 

Minor. 
Do. 

Some, U.S.S.R. only ....... No. 

No .. ............ ................ .. Do. 

Most Most. 

Other 

Minor .... ....... Some potential in-
crease. 

Some ...... ........ Increased. 

Some, U.S.S.R. only . .. Minor. 

Minor .......... Do. 

No .. .................... .... ...... .... No. 
Possible but unlikely .. ... . 

Most .. .. ............................ Most. 

Possible increase ............ Possible increase. 
...... do ... Do. 

...... do .......................... .. 

...... do ........................... . 

.... .. do .......... ............ .. .. 
Depends upon disman· 

tling rate. 

Do. 

Do. 

Possible demand . 
Depends upon disman

tling rate. 

What would be expected of verification? If the 
superpowers agree to deep cuts in their nu
clear arms, strategic or otherwise, then the 
purpose of verification would be to assure 
each side that neither could surreptitiously 
return weapons grade plutonium or uranium 
from the dismantled warheads to the 
backdoors of their weapons work in treaty 
violating quantities great enough to make 
an important difference. The detection 
should be reliable and timely enough to as
sure that nuclear arsenals could not be 
quickly increased to give one side or the 
other a substantial surprise advantage. This 
assumes, of course, that the respective weap
ons factories would need only a new supply 
of nuclear materials to quickly boost pro
duction, and does not take into account the 
practical details of achieving a sudden, sub
stantial increase in manufacture of nuclear 
war heads. So it would be necessary that 
quantities of nuclear materials which might 
possibly be diverted without prompt discov
ery be small enough as not to affect the mili
tary balance between the superpowers. With 
this in mind, a reasonable verification cri
teria would be the ability to detect diversion 
of enough salvaged nuclear material to 
achieve perhaps a quick ten percent increase 
in production. 50 The lower the agreed limit 
upon inventories of weapons, the smaller 
this amount would be. For example, assum
ing the U.S. were to agree to cut its inven
tory of strategic arms from say 2,330 to, per
haps 1,500 weapons, and assuming all of the 
warheads used plutonium, with 10 kilograms 
of plutonium per warhead, then some 8,300 
kg of plutonium would be released. To sud
denly increase the reduced inventory by 10 
percent would require 150 new warheads at 10 
kilograms of plutonium per warhead, or 1,500 
kg. For this example, a verification system 
should be able to reliably and quickly detect 
diversion of, say, 1000 kg a metric ton of plu
tonium. With different assumptions as to 

cutbacks and the amount to be detected, the 
sensitivity of the verification system would 
change. Nonetheless, the criteria to verify no 
diversion back to warheads would be quite 
different from that to assure non-nuclear 
weapons states do not divert enough mate
rial to make a few warheads. The present 
international inspection system for non
weapons states party to the Nuclear Non
Proliferation Treaty defines this "signifi
cant quantity" as the amount of material 
that a state would need to make its first nu
clear explosive, taking into account waste 
and losses, namely 8 kilograms of plutonium, 
or 25 kilograms of uranium-235 contained in 
uranium enriched to 20 percent or more, or 8 
kilograms of uranium-233.s• More will be said 
of this criterion later. 

Where would verification begin?-Verifica
tion of what is done with nuclear materials 
from dismantled nuclear warheads could 
occur in two main places: first, at the place 
where materials are recovered from war
heads; and, second, at places involved in the 
fabrication and use of the recovered mate
rials. On the whole, the overall system would 
include the following kinds of nuclear facili
ties and flows of nuclear materials: s2 

The dismantling place.-The two super pow
ers together could jointly operate a facility, 
or each could have its own facilities, subject 
to international or bilateral monitoring, to 
dismantle or destroy the missiles or other 
ordinance that have nuclear warheads, dis
mantle the warheads, collect the highly en
riched uranium and or plutonium, and proc
ess these materials enough to* * *their pre
vious shapes or compositions from providing 
information about design of the warheads, 
i.e. to prevent "reverse engineering." For 
the warhead dismantling, two things would 
be verified: first, that the amount of nuclear 
material recovered corresponds to the 
amount that should be in the warheads dis
mantled; and, second, the amounts of these 
materials to be released from the disman
tling facility to storage, or to nuclear fuel 
fabrication and subsequent use. Inspectors 
would be present during all dismantling op
erations to verify the correlation between 
numbers and types of warheads dismantled 
and material recovered. This need not in
volve disclosure of any secret information 
about warhead design. 

What kind of material flows could be ex
pected?-The flows and inventories of nuclear 
weapons materials, as noted earlier, would 
depend upon the rate of dismantling of war
heads and the readiness of the U.S. and So
viet nuclear industries to use these mate
rials for nuclear fuei.s~ While it is still too 
early to predict the amounts of plutonium 
and enriched uranium that might result 
from deep cuts in weapons inventories, a few 
examples can illustrate the kinds of material 
flows that might occur. The annual maxi
mum use of these materials by a large indi
vidual nuclear power plant and also by a nu
clear power industry of 20 gigawatts (GWe) 
electrical generating capacity is suggested 
in table 3. This shows that a large reactor 
could use the plutonium from 35 to 50 war
heads per year, depending upon its design 
and operation, or the highly enriched ura
nium from about 36 to 40 warheads annually. 
The annual corresponding flow for 20 l~rge 
nuclear power plants typically could 
consume materials from 800 to 900 warheads 
per year depending upon conditions. Taking 
the latter example further, the plutonium to 
fuel 20 GWe of generation would be about 160 
metric tons of mixed uranium-plutonium 
oxide annually. The flow of materials from 
release from storage through fabrication and 
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to delivery for storage at the reactors is 
shown in Figure 2. 

[Figure not reproducible in the RECORD]. 

TABLE 3.-EXAMPLES OF FLOWS OF NUCLEAR WEAPONS 
MATERIALS USED FOR CIVIL NUCLEAR FUEL 

For a single nuclear power plant (1000 Mwe) 

Type of power Jl!actor Warheads Kilograms Warheads Kilograms 
per year per year1 per year per year1 

United States: 
PWR: 

Plutonium ................ 35 280 804 6.432 
Uranium-235 ........... 36 900 828 20.700 

U.S.S.R.: 
WER 1,000:2 

Plutonium ................ 40 321 804 6,432 
Uranium-235 ........... 41 1,025 824 20,600 

RBMK 1,000:3 
Plutonium .............. .. 50 400 900 7,200 
Uranium-235 .. ........ 36 900 720 18,000 

1 Assuming 8 kilograms of plutonium per year, and 25 kilograms of high
ly enriched uranium per warhead (90 percent U-235) 

2 VVER is a graphite moderated, boiling water pressure tube type reactor 
of the kind involved in the Chernobyl nuclear accident of April 1986. It nor
mally is fueled with low enriched uranium. 

3 RBMK is the standard U.S.S.R. pressurized water reactor and is a suc
cessor to the VVER. 

Source: J. deMontmollin. Value of fissile material from dismantled war
heads as reactor fuel .Working paper. Sandia National laboratories, May 27, 
1986 (Rev. I) Tables 1 and 3. 

In this example, metallic plutonium is con
verted into mixed oxide and then fabricated 
into nuclear fuel. A plant to do the same for 
highly enriched uranium would be similar al
though not interchangeable. A facility able 
to produce 160 metric tons of mixed oxide an
nually would be large enough to achieve 
some benefits of scale. If the conversion and 
fabrication processes were at separate loca
tions, interim storage would be needed at 
each site to cover uncertainties in schedul
ing and in transportation. For this case, the 
distribution of the plutonium over the fuel 
cycle is shown in table 4. Note that of the 
total, about 5 percent of the plutonium typi
cally would be in transit between facilities, 3 
percent in process and the remainder in stor
age at various locations. 

How would verification be accomplished? 
There are many ways to verify that valu

able or dangerous materials are accounted 
for. The one following is based on decades of 
national experience in verifying that civil 
nuclear materials have not been diverted to 
make nuclear weapons. The basic idea is 
straightforward. Records are kept to account 
for the materials; these accounts are verified 
by periodic inventories taken independently 
by the users and by international inspectors; 
assurance of no diversion between inspec
tions is provided by installation of monitor
ing equipment and by use of locks and seals 
to show there has been no unauthorized ac
cess to or movement of materials (surveil
lance) and by physical barriers to keep unau
thorized persons away from the materials 
(containment). For sensitive nuclear mate
rials-plutonium and highly enriched ura
nium-continuous monitoring probably 
would be desirable at places where these ma
terials are handled in bulk form. This whole 
system of accounts, inventories, inspection, 
surveillance and containment is called "safe
guards." 

TABLE 4.-ESTIMATED DISTRIBUTION OF MATERIALS OVER 
THE FUEL CYCLE SHOWN IN FIGURE 1 

Stage 

Metal Storage ........ ........... .... .... .. .... .. 
Transport ........ 
Conversion: 

Feed storage 
Process .. .... .. 

Interim storage .. .. 

Average 
time, days 

IO 

60 
5 

90 

Average 
quantity, Pu 
(kilograms) 

218 

1,310 
110 

1,960 

TABLE 4.-ESTIMATED DISTRIBUTION OF MATERIALS OVER 
THE FUEL CYCLE SHOWN IN FIGURE 1-tontinued 

Stage 

Fabrication: 
Process .............................. . 
Product storage ......... .. 

Transport ... .................. .. .. .. 
Reactor Storage .............................. . 

Average 
time, days 

8 
100 

10 
100 

Average 
quantity, Pu 
(kilograms) 

181 
2,180 

218 
2,180 

Source: J. deMontmollin. Verification of peaceful use of reclaimed warhead 
material. Working paper. Sandia National laboratories, June 1986, table I. 

Verification of dismantling warheads.-The 
principal function of verification at a dis
mantling facility would be to assure that 
warheads brought there indeed are disman
tled, and that the amount of nuclear mate
rials recovered is what it ought to be. In 
some schemes, the dismantling center could 
also verify the dismantling of an entire mis
sile or other carrier as well as the warhead 
itself. However, this analysis is limited to 
the narrower function of dismantling war
heads and recovering their nuclear mate
rials. 

Given the sensitivity of the dismantling 
step, because it would produce substantial 
amounts of weapons-grade materials in bulk 
form, continuous surveillance would be ex
pected, with inspectors present during all 
dismantling operations to verify the correla
tion between numbers and types of warheads 
dismantled and materials recovered. One 
way suggested by some analysts to provide 
such visual surveillance while at the same 
time preventing inspectors from gleaning se
cret information on warheads design and fab
rication by observation would be to build an 
overhead observation gallery in the disman
tling area. The inspectors could be close 
enough to follow the progress of warheads 
through dismantling, but far enough away 
not to be able to see secret details. 54 

Verfication at the dismantling site also 
would include sampling and analysis of sam
ples of the recovered nuclear materials to as
sure they are of the expected purity and 
composition, and to provide accurate infor
mation on the amounts and kinds of mate
rials released from the dismantling facility 
to off-site storage, or to fuel fabrication and 
use. 

Verification of the fuel fabrication and use.
Once the weapons grade plutonium or ura
nium are released from the dismantling cen
ter, verification that these are not later di
verted would be accomplished by a safe
guards systems. Considering the sensitivity 
of the weapons grade plutonium and ura
nium, the frequency of inspections and the 
extent of surveillance and containment 
would be substantially more than that for 
fabrication and use of nuclear fuels contain
ing low enriched uranium. 

In the view of one safeguards expert, 55 and 
as shown earlier in table 4, because only a 
small part of the reclaimed weapons mate
rials would be in process at a given time, 
verification need not require inspection of 
the process equipment itself. Table 4 indi
cates that typically only about 3.5 percent of 
the material released to fuel fabrication 
would be in process, with the remainder in 
various interim storage places. So, even 
without continuous inspection of the fuel 
fabrication lines, the quantities of nuclear 
materials involved could be indirectly veri
fied through prior agreement on maximum 
allowable quantities in process and by analy
sis of the flow of materials into the plant 
and of fabricated fuel out of it. This ap
proach would shift the burden of inspections 
away from production lines and to places 

where production would not be interrupted 
or commercial fuel fabrication know-how 
compromised by inspection. Direct verifica
tion of materials in interim stores would be 
desirable and reasonable. Records and ac
counts would be set up at the fabrication 
plants, storage places for bulk materials and 
for fabricated fuel, and at the power reactors 
so that a continuing materials balance could 
be maintained to show that all of the nuclear 
materials are accounted for. 

How frequently the materials balances 
should be verified and how much uncertainty 
would be acceptable in comparing inven
tories with book amounts is an open ques
tion. Some uncertainties inevitably occur 
when materials are converted from one form 
to another and when they are fabricated into 
a final product, and taking inventories is a 
nuisance. The acceptable limits of timeliness 
of materials balances and acceptable uncer
tainties probably would be determined more 
by the risk from undetected diversion on the 
superpower nuclear arms military balance 
than by the technical limits of nuclear mate
rials accounting and verification. Where rea
sonable values could be months and hundreds 
of kilograms for the fissionable materials in
volved.56 

How the basic mechanisms for verification 
might apply to the dismantling and fabrica
tion phases is suggested in table 5. 

Who could do the verification?-Verification 
that nuclear materials from dismantled war
heads are used to fuel nuclear power plants 
and are not secretly returned to nuclear 
weapons in violation of arms control agree
ments would have to be accomplished by ef
fective safeguards with inspectors on site at 
the dismantling place. These inspectors 
could be provided by national or joint U.S.
Soviet inspection organizations, or by a new 
or existing international organization. Table 
6 suggests available options. 

Each superpower presently has national in
spection organizations that could provide in
spectors qualified to jointly verify disman
tling of nuclear weapons, their warheads, the 
amounts of materials recovered, the inven
tories awaiting release, and the releases of 
such materials to fuel use. Such inspection 
teams clearly would be under direct control 
of each superpower and would report to 
them. Each superpower could choose the in
spectors with full knowledge of their tech
nical capabilities. On the other hand, bilat
eral superpower inspection teams would give 
little assurance to other states that nuclear 
materials from their dismantled superpower 
warheads do not return by mutual conniv
ance to the backdoors of their weapons 
plants. 

TABLE 5.-BASIC MECHANISMS FOR VERIFICATION 

Means 

Observation (Internal) 
Records and Accounts 
Inventory verification: 

Sampling 
Analysis 

Surveillance .... 

Containment ...... 

Inspection (external) . 

Dismantling of war
heads 

Continuous .... 
Detailed 

Yes ....... .... .... . 
Yes . .......... ....... ........ .. . 
Continuous 

Access to facility tight
ly controlled. 

Continuous . 

Fabrication of recov
ered materials into 

nuclear fuel 

Periodic. 
Detailed. 

Yes. 
Yes. 
Cameras, seals, other 

devices between in
spections. 

Barriers to prevent 
unauthorized ac
cess and related 
measures 

Periodic. 
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TABLE 6.-0RGANIZATIONAL OPTIONS FOR VERIFICATION 

OF THE DISPOSAL OR USE OF NUCLEAR MATERIALS 
FROM DISMANTLED WARHEADS 

Type organization 

National inspection . 
Joint inspection ..... 
Third country inspec-

tion. 
International inspec

tion: 
A new organiza

tion. 
The IAEA .......... 

Disman
tling of 
weapons 

Disman
tling of 

warheads 

Interim 
storage of 

nuclear 
material 

Use of nu
clear ma

terial 

Yes .... .... .. Yes .......... No ....... ... No 
Yes Yes .......... Yes Perhaps 
No ... .. ... .... Perhaps ... Yes Yes 

No ............ Perhaps . Yes Yes 

No .. .. Perhaps Yes . Yes 

Another option, in principle, would be for 
the superpowers to have a neutral third na
tion provide independent inspection and ver
ification services. Under this option, neither 
superpower would be bothered with inspec
tors from the other, however they might not 
have as much confidence in third-party in
spection as in their own direct or joint ver
ification. Also third-party verification would 
not help with the demands of other states, 
particularly nonnuclear weapons states, to 
be assured that the dismantling is real and 
not a charade. 

Another option would be to draw upon well 
established and demonstrated systems and 
technologies of the International Atomic En
ergy Agency to verify nuclear inventories, 
assure they remain under proper control and 
accountability in between inspections, and 
assure they are physically protected from 
unauthorized access. The IAEA has been 
such, providing inspection service upon re
quest for many years and has substantially 
improved its systems and equipment. How
ever, there remains doubt in some circles 
about the adequacy of IAEA safeguards sys
tem to assure timely warning of diversion of 
small quantities of highly enriched uranium 
or plutonium. 

Still another option would be for the su
perpowers to arrange with the IAEA, or some 
new international organization, to provide 
verification service. In this case, for political 
reasons it probably would not be wise to 
have the Agency verify the dismantling of 
weapons or of warheads. But, it could verify 
recovered materials held in storage by the 
superpowers and continue fabrication and 
use of these materials for nuclear fuel. Since 
each superpower already has voluntarily 
agreed to allow the IAEA to inspect some 
civil nuclear facilities, the principle of in
spection and verification has been accepted. 
If the nuclear material in fuel use were 
placed in IAEA safeguards, then other states 
would have some assurance that unresolved 
discrepancies found by inspection would be 
reported to the Agency's Board of Governors, 
and to its membership and the United Na
tions. On the other hand, to involve the 
Agency directly in as contentious and sen
sitive a matter as superpower arms reduc
tion could put it at grave risk. The Agency 
would have little protection if the super
powers were to disagree over the outcome of 
an IAEA inspection and were to attack it po
litically. While over recent years the super
powers have mutually supported the Agency, 
that was not always the case and the IAEA 
could be gravely injured if caught in a super
power crossfire. Also, it should not be as
sumed that other IAEA member states would 
favor the Agency taking on verification for 
the superpowers, or that the Agency would 
wish to run the potential risks involved not
withstanding assurances of superpower sup
port and good intentions. On the whole, the 
main reason for turning to the IAEA would 

be to provide assurance both to the super
powers and to other nations that recovered 
weapons grade nuclear materials released to 
fuel use are accounted for and are not sur
reptitiously recycled back into new war
heads. 

Alternatively, the superpowers and other 
nuclear power states in principle might band 
together to create a new international orga
nization to verify their disposal of surplus 
weapons grade materials. At first blush, 
however, prospects for this would appear to 
be dim. First of all, to establish a new inter
national agency given present world condi
tions and the continuing criticisms of inter
national organizations, would be formidable 
indeed. It might well require amendment to 
the non-proliferation treaty, where changes 
could be blocked by some determined non
aligned states. Second, a new agency would 
duplicate the safeguards function of the 
IAEA and would be seen as a major super
power vote of no confidence in the reliability 
and effectiveness of the Vienna agency. So 
the superpowers probably would not seri
ously consider a new agency unless the IAEA 
itself for some reason should become ineffec
tive in the future. 

A limited version of a new international 
organization would be for the superpowers to 
set up their own joint operation for mutual 
verification. While this would be compara
tively easy to do, other nations probably 
would view it as indicating that the super
powers were unconcerned about assuring 
other countries that U.S. and Soviet surplus 
weapons grade materials indeed are used for 
peaceful purposes and not secretly recycled 
back into their weapons factories. 

Relation to U.S. Non-Proliferation Policy 
Background.-Toward the end of President 

Ford's administration, some public interest 
groups and academics began to revive ques
tions about the risks of commercial produc
tion and use of plutonium as a nuclear fuel. 
They argued that governments of non-nu
clear weapons states, or criminals or terror
ists might seize this material and try to 
make it into atom bombs. These doubts were 
reflected in a flurry of proposed bills in Con
gress and by President Ford's October 1976 
statement on nuclear policy.s7 In this he said 
the United States should "greatly accelerate 
its diplomatic initiatives in conjunction 
with nuclear supplier and consumer nations 
to control the spread of plutonium and tech
nologies for separating plutonium." He also 
announced that the United States would no 
longer regard reprocessing of spent nuclear 
fuel to produce plutonium as a necessary and 
inevitable step in the nuclear fuel cycle. In
stead, the U.S. should pursue reprocessing 
and recycling of plutonium in the future 
only if they were found to be consistent with 
U.S. international objectives. He called on 
other nations to join the U.S. in exercising 
"maximum restraint" in the transfer of re
processing and enrichment technologies and 
facilities for at least three years. 

President Carter quickly expanded on this 
theme. In April 1977 sa he announced that the 
U.S. would defer indefinitely the commercial 
reprocessing and recycling of plutonium pro
duced in the U.S. nuclear power plants; the 
U.S. breeder reactor program would be re
structured to give greater priority to alter
native designs and to defer the date when 
breeders would be put into commercial oper
ation; nuclear research and development 
would be redirected into alternative nuclear 
fuel cycles which did not involve direct ac
cess to materials usable for nuclear weapons; 
the U.S. would continue to embargo the ex
port of equipment or technology for uranium 

enrichment and reprocessing; and the U.S. 
would continue discussions with other coun
tries of ways to permit them to achieve their 
energy objectives while reducing the spread 
of nuclear explosive capability. 

Four years later, President Reagan's in
coming administration deemphasized this 
earlier opposition to commercial plutonium. 
His statement of July 16, 1981,59 said that his 
administration would not " ... inhibit or set 
back civil reprocessing and breeder develop
ment abroad in nations with advanced nu
clear power programs where it does not con
stitute a proliferation risk." On the other 
hand, the Reagan administration does oppose 
the spread of plutonium to states not in this 
category. This policy continues unchanged. 

Meanwhile, concerned U.S. public interest 
groups and academics have continued to 
question the wisdom of commercial produc
tion and use of plutonium as a nuclear fuel, 
and to urge that the United States use its in
fluence to dissuade other nations from pro
ceeding with breeder development, reprocess
ing, and fuel use of plutonium. They would 
favor the position of the Carter Administra
tion that the nuclear fuel cycle which pre
sents the least risks of further nuclear weap
ons spread is the one which uses low-en
riched uranium for fuel, does not reprocess 
spent fuel to recover its plutonium, and per
manently buries the spent fuel intact. This 
is called the once-through fuel cycle. 

On the other hand, the nuclear industries 
and governments of France, West Germany, 
India, Japan and West Germany as well as 
the Soviet Union all continue to work to
wards the commercialization of plutonium 
as a nuclear fuel, although at a slower pace 
than would have been expected in 1960s. Any 
current U.S. misgivings about commercial 
plutonium appear to have had little effect 
abroad. Highly vocal opposition in France 
and West Germany may have more effect. 

Doubts about plutonium were reflected in 
views of some members of Congress and in 
hearings on the Nuclear Non-Proliferation 
Act of 1978 (NNPA). While the NNPA did not 
prohibit production and use of plutonium for 
nuclear power in the United States, Congres
sional concern was evident in the opening 
policy statement of the Act, which says: 

"The Congress finds and declares that the 
proliferation of nuclear explosive devices or 
of the direct capability to manufacture or 
otherwise acquire such devices poses a grave 
threat to the security interests of the United 
States and to continued international 
progress toward world peace and develop
ment." 

Also NNPA section 104 which proposed an 
international nuclear fuel authority, speci
fied that participating states agree not to es
tablish any new enrichment or reprocessing 
facilities and to place existing facilities 
under "effective international auspice and 
inspection." NNPA section 131, which speci
fies criteria for U.S. approval of reprocessing 
of U.S. controlled spent fuel abroad, also un
derscored concern about plutonium by re
quiring a judgment of the Secretaries of En
ergy and State that the reprocessing, or 
transfer of recovered plutonium, will not re
sult in a " ... significant increase of the risk 
of proliferation beyond that which exists at 
the time that approval is requested," and 
that in making this judgment "foremost 
consideration" be given to whether or not 
the reprocessing or retransfer will take place 
under conditions that will " ... ensure time
ly warning to the United States of any diver
sion well in advance of the time at which the 
non-nuclear weapon state could transform 
the diverted material into a nuclear explo
sive device." 
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Since then, legislation has been proposed 

in the 98th and 99th Congresses to further re
strict U.S. approvals for reprocessing of 
spent fuels abroad and use of the plutonium 
from it. A comprehensive example is H.R. 
903, introduced by Mr. Wolpe and 34 cospon
sors in January 1985. In it he proposed that 
Congress find and declare that the spread of 
highly enriched uranium and separated plu
tonium, or the direct capability to manufac
ture or otherwise acquire such materials, 
poses a grave threat to the security interests 
of the United States. In effect, the bill would 
prohibit U.S. approval of reprocessing· to ob
tain plutonium for purposes other than re
search and development until the congress 
finds that "effective international safe
guards will be applied to reprocessing and to 
separated plutonium", and that "effective 
international sanctions" against violation of 
nonproliferation commitments have been es
tablished to deter nonnuclear-weapons states 
from diverting separated plutonium to the 
manufacture of nuclear explosive devices. 

The House Cammi ttee on Foreign Affairs 
held a hearing on U.S. plutonium use policy 
in June of 1985. 

Implications for proliferation.-Disposing of 
salvaged weapons grade materials by 
fissioning them in nuclear power plants in 
the U.S. and the USSR would appear to be 
consistent with the views of the Reagan Ad
ministration. "Burning" the weapons mate
rials to generate electricity probably would 
be viewed by world nuclear industries as sup
porting the proposition that in the long run 
plutonium will be used as a nuclear fuel and 
that this can be done within acceptable pro
liferation risks. 

On the other hand, those who favor the re
strictions of the Carter Administration to 
civil use of plutoni.um probably would argue 
that international safeguards and other con
trols remain inadequate to assure that dan
gerous amounts of commercial plutonium 
are not stolen or diverted; commercial pluto
nium is not needed now or in the long run 
because other energy sources are or will be 
available and conservation can slow future 
growth in energy demand; and if salvaged 
weapons materials is to be disposed of by 
fissioning, this should be done in special re
actors built and dedicated for this purpose, 
with these reactors and associated facilities 
subject to international inspection and safe
guards. On the other hand, to build and oper
ate such burner reactors would require a 
large public investment in facilities that 
would produce nothing to help the U.S. econ
omy. Also it could be argued that if the So
viet Union were to assign much of the 
salvaged nuclear materials to its breeder re
actor development, this would put pressure 
upon the United States to revive its now dis
organized breeder efforts. 

Comparison With Atoms for Peace 
President Eisenhower proposed in Atoms 

for Peace in 1953 that the United States and 
the Soviet Union, as well as other govern
ments, contribute jointly from their stock
piles of normal uranium and fissionable ma
terials to an International Atomic Energy 
Agency. The ratios of contributions, proce
dures and other details were to be worked 
out through private conversations. The 
Agency would be responsible for the "im
pounding, storage, and protection of the con
tributed fissionable and other materials," 
and would allocate these materials to users. 
One special purpose would be to provide 
abundant electrical energy to power-starved 
areas of the world. While Atoms-for-Peace 
did not directly mention verification, Presi
dent Eisenhower alluded to it indirectly, 

saying: "The ingenuity of our scientists will 
provide special safe conditions under which 
. . . fissionable material [donated to the 
Agency) can be made essentially immune to 
surprise seizure." 

Turning now to comparison of Atoms-for
Peace with a disposal agreement, the United 
States and the Soviet Union could initially 
place materials from dismantled warheads in 
national storage centers, or perhaps in an ex
ternal international storage center, until 
they could be fabricated into fuel for use 
within these countries. It seems unlikely 
that either superpower would export these 
materials to fuel nuclear power in other 
countries. Verification that the materials 
are used solely for peaceful purposes could be 
accomplished, as discussed earlier, by a com
bination of bilateral and IAEA inspection. 

Atoms-for-Peace was proposed at a time 
when civil nuclear power was in its infancy, 
when commercial nuclear power was yet to 
be realized, but when great expectations 
abounded for it. A disposal proposal today 
would come in a world where nuclear power 
is well established in major countries con
tributing overall about 15% of world elec
tricity production and, in some countries, 
50% or more. In 1953, conventional wisdom in 
nuclear circles took for granted the develop
ment of breeders and commercial use of plu
tonium. Today, a slowed growth rate in nu
clear power generation, a surplus of enrich
ment capacity and uranium supplies coupled 
with high costs of reprocessing and of pluto
nium fuel fabrication have slowed the drive 
toward plutonium. The effect of today's sur
plus of nuclear fuels has been to reduce na
tional concerns over security of that supply. 
Nonetheless, many restrictive conditions 
have been attached by some supplier coun
tries to their sale of enrichment and or ura
nium in the name of non-proliferation pol
icy. These restrictions give some support to 
the argument that commercial fuel use of 
plutonium remains a prudent way to reduce 
national dependence upon uncertain unpre
dictable foreign suppliers. 

In 1953, the technology for plutonium fuel 
was in gestation. In 1986 its technology is 
well demonstrated, but is not in commercial 
application. In 1953, widespread public pres
sure for nuclear arms control was still be
yond the horizon. Indeed, in some quarters 
nuclear arms were welcomed as a cheap way 
to protect the national security. Today pub
lic pressure for arms control is real in the 
United States and among some of our allies. 
Four decades ago, there was no international 
system to verify that nuclear materials are 
used only for peaceful purposes. Now an 
international agency exists with well over a 
decade of demonstrated performance in in
spection and verification in support of the 
nonproliferation treaty. 

In 1953, Atoms for Peace was a radical pro
posal. It was controversial and it occupied 
center stage. Today a proposal for verified 
disposal of nuclear weapons materials as fuel 
for civil nuclear power probably would take 
a lesser place with the arms control drama 
continuing to hold center stage. 
Advantages and Disadvantages of Using Mate

rials From Nuclear Warheads To Generate 
Nuclear Power 
Disposing of nuclear materials from dis

mantled warheads by consuming them in nu
clear power reactors has one indisputable 
arms control advantage. Every atom of ura
nium-235 and of plutonium so consumed can
not later be used to make more nuclear war
heads. Like Humpty Dumpty, once fissioned 
they cannot be put back together again. Be
yond this, perceptions of other advantages 

and disadvantages are likely to be deter
mined or colored by the fundamental inter
ests of those looking at the idea. Widely dif
ferent views can be expected within the Ad
ministrationoo and from the defense, arms 
control and nonproliferation communities, 
the nuclear industry, and the critics of nu
clear power. Likewise, differing views can be 
expected from abroad. 

Some technical considerations restated.-Be
fore sketching some of the differing perspec
tives on disposing of nuclear weapons mate
rials by consumption in nuclear power 
plants, it is useful to recall some basic tech
nical considerations of the disposal idea. 

Ways of using plutonium to fuel nuclear 
power reactors are well advanced in several 
countries, and highly enriched uranium can 
be easily diluted to fuel grade. 

Highly enriched uranium once diluted to 
fuel grade cannot be directly reused to make 
warheads. It would have to be re-enriched. 

The plutonium produced by most conven
tional nuclear power plants is so poor in 
quality that none of the nuclear weapons 
states use it to make warheads. Nonetheless, 
low quality plutonium could probably be 
made into very dangerous nuclear explosives. 

Breeder reactors which can readily produce 
high quality plutonium are not now in com
mercial use and at least a few decades will 
pass before many are built and operating 

Present IAEA safeguards, if fully employed 
in the United States and the Soviet Union 
are deemed sensitive enough to detect diver
sion of amounts of weapons grade materials 
large enough to permit a notable increase in 
warhead production by either superpower. 

Continued work on reprocessing facilities 
in several non-nuclear weapons states-par
ticularly West Germany, Japan and India
give reason to expect that many metric tons 
of low grade plutonium will be separated 
from spent fuel during the next two decades. 
If both low and weapons grade materials 
were used on the same factories to make nu
clear fuels, accountability and control for 
the weapons grade materials could be lost. 

Continued progress with laser isotope sepa
ration for plutonium would open the way to 
produce weapons grade material from low 
grade material. If the superpowers were to 
build and operate such plants in secret, they 
could use upgraded plutonium derived nu
clear power plants to replace much of the 
plutonium from warheads turned over to 
civil fuel use unless there is effective, sen
sitive and verified accounting for all pluto
nium separated from spent fuel from power 
reactors. 

On the whole, most questions are likely to 
be about fuel use of weapons grade pluto
nium. Corresponding questions about weap
ons grade uranium could be largely met by 
quick action to degrade this material to en
richments suitable for fuel use. 

Differing arms control viewpoints.-The arms 
control advocates are of two camps: those 
who see progress towards nuclear arms con
trol through small steps, and those who pre
fer a big step forward. For the first, the idea 
of consuming nuclear weapons materials in 
nuclear power reactors, particularly if an 
agreement could be negotiated and a trial 
demonstration undertaken before deep cuts 
were settled, would be a constructive step to
wards the larger goal, and could make its at
tainment more likely by demonstrating the 
practicability of verification. They probably 
would welcome the additional support this 
step could generate for the non-proliferation 
treaty and for the IAEA and its safeguards 
functions. On the other hand, those arms 
controllers who favor the big step approach 
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to a deep cut, with disposal to be part of the 
agreement or to be negotiated later, might 
well oppose the idea. For some it would be 
premature at best, and could divert time, at
tention and technical expertise from the 
central mutual security issues and their res
olution. Moreover, premature negotiations 
on disposal would give rise to expectations 
for further progress that could produce a 
backlash if an agreement on deep cuts did 
not follow. 

Finally, an agreement on disposal could 
create unjustified hopes that verification 
could be accomplished for all parts of a nu
clear arms control agreement even though 
verification of disposal would solve only a 
small part of the overall verification prob
lem. 

Differing views of the U.S. defense commu
nity .-The U.S. defense community, consider
ing present difficulties of the Department of 
Energy in maintaining production of new 
weapons grade plutonium s1 might prefer to 
use materials from strategic missiles dis
mantled under a strategic missile arms con
trol agreement to make more warheads for 
short range missiles or other nuclear weap
ons not covered by the agreement. This 
would be contrary to the fundamental idea of 
Atoms-for-Peace. Their views on the disposal 
proposal probably would also be colored by 
their approach to a strategic arms agree
ment which some might favor as sound and 
verifiable while others would doubt its reli
ability. Both camps probably would oppose 
any proposal, such as the disposal idea, that 
could divert attention from the central na
tional security issues of an arms control 
agreement. 

Differing non-proliferation viewpoints.-
Those concerned with ways to avoid further 
spread of nuclear weapons probably would 
welcome the disposal idea because of the 
support it could generate for the non-pro
liferation treaty and for the probable inspec
tion and verification functions of the IAEA. 
Depending upon the timing of diplomatic and 
practical realization, expected positive ef
fects could help the United States and other 
major states to get an extension of the NPT 
in 1995 on terms favorable to their mutual 
security interests. On the other hand, the 
impetus given to commercial use of pluto
nium as a nuclear fuel would be seen, at 
least in some non-proliferation quarters, as 
troublesome because the IAEA has yet to 
complete development of safeguards systems 
for nuclear facilities handling large amounts 
of plutonium, and some doubt this will be 
possible. Also, because technical standards 
to verify no-diversion in the nuclear weapons 
states would be less demanding than those 
for non-weapons states there could be pres
sures among the latter to downgrade exist
ing IAEA standards, which could increase 
risks of undetected diversions of plutonium 
in these states. 

Differing nuclear power viewpoints.-The nu
clear power part of the Department of En
ergy and the U.S. nuclear fuel industry and 
nuclear power plant operators probably 
would welcome the implicit additional sup
port for nuclear power in this country, but 
would see little benefit here from using 
weapons plutonium for commercial fuel, at 
least until the economics of private reproc
essing and fuel fabrication improve enough 
to compete with low enriched uranium. DOE 
additionally could be concerned that pluto
nium fuel would cut its enrichment sales and 
threaten the economic viability of its en
richment plants. Also the weapons part of 
DOE and the Defense Department probably 
would be less favorably inclined, and would 

presumably favor weapons reuse of nuclear 
material originally produced for weapons. 
The nulcear power utilities and the nuclear 
fuel suppliers probably would not welcome 
more government intrusion and regulation of 
an already highly regulated industry, nor 
would they welcome public controversy over 
fuel use of plutonium. 

Proposals to subsidize plutonium fuel 
could run into opposition from those seeking 
to reduce the Federal budget deficit, and 
controversy could be expected on the pricing 
of plutonium from the warheads. There could 
also be concerns that pressures to find in
creased and more stable funding for IAEA 
safeguards could lead to some kind of new 
charge or fee levied on nuclear power genera
tion. The industry probably would show lit
tle interest in the safeguards aspects unless 
they proved costly or awkward to plant own
ers and operators. DOE, however, probably 
would seek more funds to increase U.S. tech
nical assistance to IAEA safeguards oper
ations. 

The Nuclear Regulatory Commission could 
have reservations about quick licensing of 
commercial nuclear fuel fabricators and nu
clear power utilities to use plutonium fuel. 
For one thing, the long delayed generic envi
ronmental impact statement on use of mixed 
oxides would have to be revived and com
pleted as a prerequisite to any licensing ac
tions. This probably would attract interven
tion and perhaps litigation by critics of nu
clear power. Also NRC might have to review 
and upgrade its standards for physical pro
tection of weapons grade materials if these 
are to be used in bulk form in increased 
quantities. 

Differing views of nuclear power generation 
opponents.-Some opponents of nuclear en
ergy in the United States and abroad, seek
ing principally to avoid terrorist sabotage 
and " Nth nation proliferation," focus their 
opposition mainly on the commercial pro
duction and use of plutonium for nuclear 
fuel. They argue that commercial quantities 
of plutonium in transit, in storage, and in 
fabrication would unacceptably increase the 
dangers that terrorists or criminals could 
seize enough of this material to make crude 
but destructive nulcear explosives; or that 
governments of non-weapons states could 
seize it to make nuclear weapons. From this 
viewpoint, they would prefer some other way 
to dispose of the weapons grade plutonium. 
Degrading weapons grade uranium to fuel 
grade probably would not give them prob
lems. 

Many other nuclear opponents would pre
fer to shut down existing nuclear power 
plants and ban future nuclear power genera
tion because of unacceptable dangers they 
see to public health and safety and of con
tamination of the environment. For them, 
the implicit endorsement of nuclear power 
by the disposal idea would be objectionable, 
and disposing of weapons grade materials by 
using it for nuclear fuel would be stoutly re
sisted. At the moment, this sector of the op
position has not produced its own alter
native for disposal of the salvaged weapons 
materials. 

The nuclear opponents in general could be 
expected to challenge the technical capabil
ity of safeguards to give adequate timely 
warning of small diversions of weapons grade 
materials. They probably would not agree 
that technical standards for safeguarding 
disposal of nuclear weapons materials in the 
superpowers could be less than those for non
weapons states. 

Differing views abroad.-What the lesser nu
clear weapons states-the United Kingdom, 

France and China-might think about the 
disposal idea is by no means clear. They 
might welcome it as a step toward the uni
versal goal of nuclear arms control. But they 
might also wish to see how the idea works 
before committing themselves to join. As for 
the non-nuclear weapons states, many prob
ably would welcome the idea as new progress 
towards the arms control commitments un
dertaken by the superpowers in the NPT. 
Even the notable holdout states from the 
NPT could feel new pressure to make some 
kind of non-weapons pledge. On the other 
hand if progress towards arms control were 
to stop with an agreement on disposal, a 
backlash could be expected that might en
danger extension of the NPT in 1995 on terms 
preferred by the United States. Also some of 
the third world states might fear the IAEA 
would become preoccupied with arms con
trol-which is not one if its statutory func
tions, and neglect its technical assistance to 
nuclear energy, both for power and non
power purposes. They might also fear that an 
arms control role for the agency could give 
the superpowers reason to further dominate 
its activities and to divert it from its central 
purposes of technical assistance; while oth
ers might fear for the future of the agency 
were it to become embroiled in superpower 
disputes over verification issues. 

Conclusion 
In sum, the idea of disposing of nuclear 

materials from dismantled warheads by 
using them to fuel nuclear power reactors 
can pose difficulties for both the critics and 
the supporters of nuclear power. Critics are 
likely to object to the implied additional en
dorsement the idea gives to nuclear power 
and to the idea that plutonium can be used 
as a nuclear fuel without unacceptably in
creasing risks that it may be diverted or sto
len to make nuclear weapons by govern
ments or by terrorists. While nuclear critics 
can be expected to favor arms control and re
duction, their writings have yet to come to 
grips with the question of what to do with 
the materials from dismantled warheads. 
They might favor some scheme to perma
nently bury the surplus plutonium with 
spent fuel so that the intense radiation from 
the latter would be a formidable barrier to 
any future attempts to recover that pluto
nium. U.S. proponents of nuclear power prob
ably would support the fuel conversion idea. 
Still over recent years the industry has said 
little about proliferation, being preoccupied 
with its domestic economic and political sur
vival. However, it might well argue against 
any further government intervention in the 
nuclear power business, based on its unhappy 
experience with national and state regu
latory bodies. Nevertheless, nuclear power 
interests abroad, notably in France and 
Japan and West Germany, might be more 
supportive because they still expect to use 
plutonium as a commercial nuclear fuel. 

On the whole, from a technical viewpoint, 
disposal of surplus nuclear weapons mate
rials by using them as nuclear fuel appears 
to be practicable. From an economic view
point, there are conflicting opinions between 
those who say costs of producing and using 
plutonium will not become competitive with 
uranium, and those who expect plutonium 
production and fabrication costs to drop as 
working experience becomes more available 
and new reprocessing plants are built. The 
outcome of this argument could influence 
the economic aspects of disposal in the U.S. 
From a political viewpoint, the proposal 
seems likely to trigger another round in 
Washington of the long running arguments 
for and against nuclear power, particularly 
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for commercial production and use of pluto
nium as a nuclear fuel. Here again, the in
tensity and outcome of these arguments 
could influence the U.S. approach both to a 
disposal policy and to putting it into effect. 
APPENDIX A: SOME FURTHER THOUGHTS ON USE 

OF THE EXPERIENCE AND PERHAPS THE ORGA
NIZATION OF THE IAEA 

For many years, how to verify arms con
trol agreements has been a troublesome 
question. Consideration of the experience 
with the Nuclear Non-Proliferation Treaty 
(NP!') since it took effect in 1970 may be in
structive. There has been reasonably suc
cessful international inspection to verify 
that nuclear materials in non-nuclear weap
ons states party to the treaty are not di
verted from peaceful uses to make nuclear 
weapons or other nuclear explosive devices. 
The NPr commits its non-weapons members 
to negotiate safeguards agreements with the 
International Atomic Energy Agency that 
specify the purpose, procedures and other de
tails of the inspections.62 Moreover, the 
United States, the Soviet Union, the United 
Kingdom and France all have voluntarily 
opened some of their civil nuclear installa
tions to international inspection by the 
IAEA and have negotiated the necessary 
agreements. The objective of IAEA safe
guards for its most widespread system, i.e. 
that for non-nuclear weapons states party to 
the nonproliferation treaty, is the "timely 
detection of diversion of significant quan
tities of nuclear material from peaceful nu
clear activities to the manufacture of nu
clear weapons or other nuclear explosive de
vices or for purposes unknown, and deter
rence of such diversion by the risk of early 
detection." 63 The Agency defines significant 
quantity as "the approximate quantity of 
nuclear material in respect to which, taking 
into account any conversion process in
volved, the possibility of manufacturing a 
nuclear explosive device cannot be ex
cluded." 64 

The idea that IAEA inspection experience 
could be relevant for verification of arms 
control agreements has been mentioned sev
eral times by Dr. Hans Blix, director general 
of the IAEA. For example, in 1983 he called 
attention to the inspection system of his 
agency as the "first and so far only working 
experiment system of verification." Address
ing the Bar Association of the City of New 
York, he said: 

"Verification is the issue on which most 
disarmament proposals have come to a dead
end. In IAEA safeguards we have the first 
and so far the only working international 
system of verification. This is the first time 
that sovereign states have permitted an im
partial international organization to send its 
staff into their territories and to carry out 
inspection on large and sensitive installa
tions. It is interesting that NWS (nuclear
weapons states) too, including the Soviet 
Union and the United States, have shown 
readiness to accept this system on some 
peaceful installations." 65 

This idea has received recognition in So
viet writing. For example in 1983 a Soviet of
ficial in a statement at the United Nationsss 
expressed the view that the experience of the 
IAEA could be used for the verification of 
specific nuclear disarmament measures. Also 
in February 1986, Timorbayev, Soviet Deputy 
Director for International Organizations, 
said at a press conference in Vienna that his 
country takes a positive stand on the ques
tion of whether the IAEA can play a role in 
the verification of joint nuclear disar
mament. The Agency's "rich experience . . . 
in safeguards can be usefully employed over 

many phases of disarmament." The Soviet 
Union, he said, favors "improvements of 
such experience." 67 The IAEA in 1986 enthu
siastically described the Agency's safeguards 
system as "the most advanced international 
arms limitation verification system in exist
ence, providing a higher degree of confidence 
and security amongst countries that any 
comparable international arms control sys
tem in force or under discussion." sa 

To be realistic, IAEA safeguards experi
ence promises no quick and easy solution to 
as complicated a matter as verification of 
nuclear disarmament. Clearly, the Agency's 
experience would not be uniformly useful or 
pertinent across the whole range of verifica
tion requirements for nuclear arms control 
and disarmament. Nonetheless, there are 
some notable undertakings where this expe
rience could offer promises, namely for: 

A freeze of production of nuclear weapons 
materials; 

A freeze of production of nuclear warheads; 
An agreement to dismantle nuclear war

heads and missiles; and 
An agreement on how to dispose of weap

ons grade materials from dismantled war
heads. 

In thinking about steps to limit and per
haps to decrease inventories of nuclear weap
ons, it is reasonable to ask whether the 
IAEA itself could be assigned an operating 
role. Indeed, the international statute of the 
Agency contains authority, still largely un
used, for it to establish or acquire plant, 
equipment, and facilities for the receipt, 
storage and issue of nuclear materials. If po
litical agreements could be reached, this au
thority might be used to establish IAEA con
trolled repositories within each superpower 
to receive nuclear materials in the following 
forms: 

Weapons grade materials recovered from 
dismantling nuclear warheads; 

Working inventories of other weapons 
grade materials; and 

Warheads from dismantled nuclear weap
ons, while awaiting salvage of their nuclear 
materials. 

While either superpower could easily oust 
agency staff at such repositories and seize 
their contents, such acts would be self-an
nouncing and provide early warning of their 
intention to boost or to resume manufacture 
of nuclear weapons. 

It is one thing to speculate about assigning 
of new arms control functions to the IAEA. 
It is quite another to judge the practicabil
ity of this idea and what would be needed to 
bring it to application. Clearly there would 
be difficulties, risks, and opposition. How
ever, if arms control talks reach a stage 
where reductions appear likely, then the fa
miliarity of both superpowers with the agen
cy and its workings might give them reason 
to consider expanding its role, or at least to 
adapt some of the verification technologies 
it has developed. 

IAEA safeguards and verification.-The 
IAEA safeguards system is intended to verify 
that no diversion of safeguarded nuclear ma
terial has occurred and that safeguarded nu
clear plants are not used to further any mili
tary purpose. Safeguarded facilities are vis
ited regularly by agency inspectors, who 
audit the records and verify the presence of 
nuclear material through the use of sam
pling and chemical analysis, nondestructive 
measuring instruments or other safeguards 
methods. 

The political objectives of safeguards as 
seen by the IAEA are twofold: 69 

To assure the international community 
that states are complying with their non-

proliferation and other "peaceful use" under
takings; and 

To deter the diversion of safeguarded nu
clear materials to the production of nuclear 
explosives or for other military purposes, 
and the misuse of safeguarded facilities with 
the aim of producing unsafeguarded nuclear 
material. 

As noted earlier, the technical objective of 
the agency's principal safeguards system
that for non-weapons NPr members-is de
fined as "the timely detection of diversion of 
significant quantities of nuclear material 
from peaceful nuclear activities to the man
ufacture of nuclear weapons or other nuclear 
explosive devices or for purposes unknown 
and deterrence of such diversion by risk of 
early detection." 10 

Concerning "significant quantities," the 
agency says that detection within hours of 
small amounts is not necessary and cannot 
reasonably be required. For IAEA purposes, 
the significant quantity is the approximate 
amount of nuclear material which could pos
sibly be used to make a nuclear explosive, 
which is set at about eight kilograms of plu
tonium or twenty-five kilograms of uranium 
enriched to more than 20 percent U-235. 
Similarly, "timely detection" is related to 
the time required to convert diverted mate
rial into parts for a nuclear explosive. This 
time can range from days to weeks to 
months or longer depending upon the type 
and quality of the material diverted and the 
design of the explosive. 

Safeguards depend upon inspection to ver
ify the records and accounts of nuclear mate
rials maintained by safeguarded states. 
These inspections are supplemented by con
tainment and surveillance. As noted earlier, 
containment refers to use of physical bar
riers such as walls, containers, tanks or 
pipes, to restrict or control the movement of 
or access to nuclear materials. It can help to 
reduce the probability that undetected 
movements of nuclear material or equipment 
could occur. Surveillance refers to human 
and instrumental observation to detect 
undeclared movements of nuclear materials, 
tampering with containment, fabrication of 
false information, or tampering with safe
guards devices. Surveillance typically may 
involve the use of tamper-resistant auto
matic cameras. In some circumstances, full 
time IAEA inspectors may be present. On the 
other hand, a working principle of IAEA 
safeguards is that containment and surveil
lance measures be designed to minimize in
trusion in the work of a nuclear facility. 

Strengths of IAEA safeguards.-Like other 
things in life, IAEA safeguards show both 
strengths and weaknesses. Looking first at 
their strengths, the following can be said, 
particularly from the viewpoint of possible 
usefulness of safeguards experience for arms 
control. 

First the establishment of IAEA safe
guards marks a rare instance of sovereign 
states inviting an international organization 
to make inspections within their territories 
on large and sensitive installations. 

Second, and as noted earlier, four of the 
world 's five nuclear weapon states have al
ready invited the agency to inspect some 
civil nuclear installations within their terri
tories. The Soviet Union, in 1982 declared it
self ready to negotiate such a safeguards 
agreement with the agency. That negotia
tion is now completed and is expected to re
sult in several Soviet nuclear power plants 
and other civil nuclear facilities being 
opened to international inspection. The 
Agency's Director General points out that 
"these inspections demonstrate that nuclear 
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weapons states, too, are prepared to accept 
inspection in loco of peaceful nuclear activi
ties and that these safeguards do not lead to 
commercial disadvantage. "71 

Third, IAEA safeguards have been accepted 
by virtually every state for their nuclear im
ports. NPT states, have gone farther and 
have opened all of their peaceful nuclear ac
tivities to IAEA inspection.72 

Fourth, safeguards are seen as a way to 
build confidence that nonnuclear-weapon 
states do not use their civil nuclear indus
tries to produce nuclear materials. 

Fifth, safeguards are widely accepted as 
able to sound an alarm of diversions of nu
clear materials in amounts that would per
mit production of a nuclear arsenal, at least 
for the fuel cycles now in common use. 

And, sixth, the agency also has improved 
the concepts and equipment for containment 
of nuclear materials and surveillance as sup
plementary ways to increase confidence that 
diversions have not occurred. 

The limitations of safeguards.-But safe
guards also have their limitations, IAEA 
safeguards have been challenged by critics in 
the United States and abroad. Indeed, Nunzio 
J. Palladino, then chairman of the Nuclear 
Regulatory Commission, in 1982 advised Con
gress of the Commission's concern that "the 
IAEA safeguards system would not detect a 
diversion in at least some types of facili
ties." In addition, the NRC was not confident 
that "member states would be notified of a 
diversion in a timely fashion."73 

Pointing out limits to safeguards is noth
ing new. As early as 1946, consultants to the 
Secretary of State's Committee on Atomic 
Energy mentioned such limitations. Chaired 
by David E. Lilienthal, who later became the 
first chairman of the new U.S. Atomic En
ergy Commission, the consultants said, in 
part: 

"We have concluded unanimously that 
there is no prospect of security against 
atomic warfare in a system of international 
agreements to outlaw such weapons con
trolled only by a system which relies on in
spection and similar police-like methods. 

"We are convinced that if the production 
of fissionable materials by national 
governments ... is permitted, systems of 
inspection cannot by themselves be made 
"effective safeguards ... to protect com
plying states against the hazards of viola
tions and evasions. "74 

This did not mean the consultants saw no 
value in inspection, for they wrote: 

"It should be emphasized at this point that 
we do not underestimate the need for inspec
tion as a component, and a vital one in any 
system of safeguards-in any system of effec
tive international controls." 

That IAEA safeguards have limitations is 
freely acknowledged today. Dr. Hans Blix, 
the agency's director general, recently called 
attention to two such limitations, saying: 

"Safeguards are at present only exerices in 
installations producing for peaceful pur
poses; 

"Safeguards are at present always exer
cised at installations which have been iden
tified by the country inviting the control. 
The concept of states inviting inspectors to 
roam freely around a whole territory in 
search of unreported installations is far less 
likely to be accepted. Under the NPT the 
parties do not seem to have felt the need for 
such far reaching measures, nor are they per
haps indispensable in all disarmament agree
ments in this era of satellite supervision. 
There are also such possibilities as the 
clause in the Tatelolco Treaty permitting 
verification by challenge. "75 

There are other limitations affecting per
ceptions of the ability of IAEA safeguards to 
fulfill their nonproliferation function. 

Limitations of IAEA safeguards were dis
cussed at length in congressional hearings 
following Israel's bombing of Iraq's large re
search reactor in 1981.76 A few statements 
from these hearings illustrates the range of 
views. 

Senator Hart at a hearing of the Senate 
Committee on Foreign Relations in 1981 il
lustrated the doubts about safeguards held 
by some Members of Congress. He said: 77 

"But right now, as they stand, those so
called safeguards are not sufficient to make 
the world community safe-and they do not 
guard against the spread of nuclear weapons. 
The safeguards are little more than a facade, 
and while they legitimize nuclear trade, they 
place the world in very great danger from 
the undetected misuse of nuclear weapons." 

His solution was not to abandon the Agen
cy, but to undertake a "concerted and sus
tained effort" by the United States and 
other countries to rebuild and strengthen 
the agency so that the world community 
would have confidence in its safeguards.7a 
Under Secretary of State Richard T. Ken
nedy, gave the Reagan Administration's view 
as he testified of such limitations at this 
hearing, where he said:79 

"It is important at the outset to under
stand what IAEA safeguards are and what 
they are not. They are a critical and indis
pensable component of the worldwide non
proliferation effort, but they are not the to
tality of that effort. 

''IAEA safeguards are principally a detec
tion and warning, not a prevention or reac
tion mechanism. The IAEA has no capability 
to physically prevent diversion, and it has 
limited enforcement authority. It has no au
thority or capability to search for nuclear 
activities away from defined locations. And 
IAEA safeguards do not involve political 
judgments by the IAEA as to the dependabil
ity or sincerity on nonproliferation commit
ments by other member states." 

"There also are clear limitations on how 
the IAEA can fulfill the specific tasks with 
which it is entrusted. The Agency does not 
have the power, for example, to demand 
plant shutdowns. 

"These points have often been cited as 
criticisms of the Agency, but these general 
limitations on the Agency's role are simply 
facts of international relations, understood 
from the outset by all concerned. The safe
guard system entails a unique compromise of 
sovereign rights by many nations, and it is 
certainly no surprise that this compromise is 
subject to specific limitations." 

The Agency's principal response to a diver
sion would be to inform its members and the 
United Nations. While the Agency could cut 
off nuclear assistance that it provides, this 
generally is regarded as a minor sanction. 
The results of IAEA inspections are kept se
cret so there is little public information 
about the quality and reliability of the in
spections or of problems encountered. While 
the effectiveness of inspections depends upon 
the quality of records kept by the inspected 
states, the agency has no authority to set 
and enforce standards for such records and 
their keeping. In the same vein, infrequent 
inspections tend more to verify past records 
than to provide timely warning of a recent 
diversion. Critics of nuclear power also argue 
that IAEA safeguards could not reliably de
tect small diversions of nuclear materials 
which if accumulated over time might 
produce enough material to make a nuclear 
explosive. They also have noted that since 

the agency in essence is the creature of its 
members, experience has shown it can be 
vulnerable to politicization as some blocs of 
nations try to make it a forum for problems 
unrelated to atomic energy. 

Prospects for controversy.-Any serious ef
fort to establish a scheme for dismantling 
nuclear warheads and disposing of the recov
ered nuclear materials is likely to encounter 
controversy. 

Some will favor exploration of this idea to 
see what can be done with it. For them, even 
a few small steps could help to build con
fidence between the superpowers and could 
show progress toward the nuclear disar
mament envisaged by the NPT. Others could 
oppose it, perhaps even dismiss it out of 
hand. For them, to depend upon experience 
with IAEA safeguards in light of their limi
tations or the limitations of the agency it
self, which could be crushed between intran
sigent superpowers, would be fraught with 
dangers. In their view, the Agency's safe
guards system might readily be fooled, 
spoofed, or defeated by either superpower, 
and especially one without free press and 
with extensive practices of state secrecy. 
And the political problems of establishing a 
new international organization or bringing 
in the IAEA would be formidable. So the fu
ture battle lines of controversy . can be an
ticipated, even now before the potentialities 
and possibilities of the idea have been ex-
plored. . 

Conclusion.-While it would be unrealistic 
to think that IAEA experience by itself 
could provide easy verification of com
prehensive nuclear arms control or disar
mament commitments, it does seem reason
able to expect this experience could be useful 
for smaller steps including verification of 
the dismantling of nuclear warheads; taking 
custody of specified nuclear weapons mate
rials salvaged from dismantled warheads to 
assure it is used only for peaceful purposes; 
or verifying that facilities shut down in a 
freeze on production of nuclear weapons ma
terial remain so. Also it seems reasonable to 
expect that inspection and safeguards pat
terned after those of the IAEA could be re
lied upon to sound the alarm if either super
power should do suspicious things with nu
clear materials and facilities subject to in
spection. However, the agency 's experience 
to date would provide no confidence that a 
superpower bent upon secret production 
could not evade IAEA detection and alarm
sounding. Moreover, there is little con
fidence that effective international action 
would follow the sounding of such alarm. In
deed, as noted earlier, concern over adequacy 
of safeguards and of world response to detec
tion of a diversion was one reason advanced 
by Israel for its preemptive attack on Iraq's 
large research reactor in 1981. Nonetheless, 
the Agency and its safeguards appear to have 
weathered the tumult caused by the Israeli 
attack. As evidence, the Third NPT review 
Conference in its consensus final document, 
in 1985 said that: 

". . . the conviction that IAEA safeguards 
provide assurance that States are complying 
with their undertakings and assist States in 
demonstrating this compliance. They there
by promote further confidence among States 
and help to strengthen their collective secu
rity ... [playing) a key role in preventing 
proliferation .... Unsafeguarded nuclear ac
tivities in non-nuclear-weapon States pose 
serious proliferation dangers" . 
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THE DEFICIT PROBLEM 

Mr. SIMON. Mr. President, the Wash
ington Post has had for 3 days a series 
of articles dealing with the problem of 
the deficit, a problem I might add that 
the Presiding Officer, the Senator from 
Florida, has done some work on and 
has been able to get this Senate to 
adopt some savings in administrative 
costs that are not huge but they are at 
least some small steps in the right di
rection. 

I ask, Mr. President, that these three 
articles written by Steven Mufson be 
printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

THE MORTGAGE ON AMERICA: FEDERAL BOR
ROWING BINGE LEAVES A PAINFUL, LASTING 
ECONOMIC LEGACY 

(By Steven Mufson) 
Every American family today is making 

payments on an imaginary second home that 
it will never enter, a home with phantom 
bricks, phantom nails and phantom floor
boards. 

Only the mortgage is real. That mortgage 
is each family's share of the $4 trillion na
tional debt and for a family of four it comes 
to $65,000. Richard G. Darman, director of the 
Office of Management and Budget and one of 
the architects of the nation's fiscal policies 
over the past decade, says it's "like a mort
gage on a second house-without the house." 

The accumulated national debt has quad
rupled since 1980 following a series of run
away federal budget deficits-the red ink 
that results when government spends more 
than it collects. Never before has the na
tion's debt increased at this pace during 
peacetime and rarely even in time of war. 
The debt increase constitutes perhaps the 
most lasting economic legacy of the past 12 
years of government. 

As the debt has soared, so has the cost of 
paying interest to the people, pension funds, 
foreigners and corporations that have lent 
money to the federal government to cover its 
budget shortfalls. Now, with the net interest 
charge on the debt reaching $200 billion a 
year, it is consuming more of the nation's in
come than at any other time in this century. 
The payments are now the third-biggest item 
in the federal budget and soon will rival all 
military spending. 

A large number of economists and small 
but growing group of lawmakers are pointing 
to the run-up in national debt and the recur
ring annual federal budget deficits as a ca
lamity of historic proportions that could 
after the destiny of the United States. 

Sen. Warren Rudman (R-N.H.) calls it a 
blight that "is eating the fabric, the sub
stance, the values of a country which all of 
us hold dear." 

But however large, the debt is a threat 
that remains vague and impersonal to most 

Americans, opm10n surveys show. One rea
son, said Rudman, is a "conspiracy of si
lence" among Republican and Democratic of
fice holders who fear the tax increases and 
spending cuts that would be required to 
shrink the debt. 

It is remote for another reason-Americans 
don't have to face directly the costs of the 
national debt as they do their mortgages or 
car payments. But the national debt belongs 
to all Americans and it is diminishing their 
standard of living and eating up part of their 
paychecks as surely as any tax. 

PERVASIVE, LASTING IMPACT 

The S3 trillion in federal debt added during 
the 1980s helped shape the decade. It ex
panded the government's spending for a vast 
military buildup and put more money in the 
pockets of Americans who saw tax bills 
shrink and benefits checks rise. 

For a little while, during the roaring '80s, 
Americans traveled more, dressed better, ate 
better, drove better cars, listened to better 
tape decks and spent more on health care 
than they might have otherwise. Compared 
with previous decades, however, less money 
was saved and invested in the future. 

During the long economic expansion from 
1982 through 1989, most people shrugged off 
the idea of a day of reckoning. Now an entire 
era of reckoning has arrived. For the next 
decade, if not the next generation, every gov
ernment policy decision-from raising taxes 
and overhauling the heal th-care system to 
restoring American cities and helping the 
former Soviet republics establish stable cap
italist democracies-will be taken in the 
shadow of the national debt. 

Because interest charges on the debt have 
swelled so high, devouring 40 percent of all 
revenue raised by the federal individual in
come tax, almost everything the government 
does seems to be under constant budget pres
sures. 

Every new governmental plan bumps into a 
wall of deficit spending, while a sagging roof 
of debt threatens to squash existing pro
grams. Thus, one group of Americans is pit
ted against another as they squabble over 
scarce government resources. 

Beyond the interest charges, however, the 
national debt has other, indirect costs. 

One such hidden cost is the higher rate of 
interest that people must pay on their home 
mortgages and credit cards because the fed
eral government borrows so much. 

Second is a delayed cost. For while the 
Reagan and Bush administrations and law
makers have boasted of lowering taxes for 
Americans, they have actually postponed the 
reckoning. The future taxes that must be 
raised to carry the cost of past debts and 
bring the national debt back into line with 
the size of the economy are burdens that 
have been passed on to future generations. 

A third is the corrosive effect of the debt 
on the American economy, which, studies 
show, is smaller today than it would have 
been had the nation consumed less and in
vested more in factories, roads, computers, 
education and other things that make work
ers more productive. A smaller economy 
means smaller paychecks for workers and 
smaller tax revenues for the federal govern
ment. 

A HIDDEN RATE RISE 

On the same day that a home buyer applies 
for a mortgage or a business owner seeks a 
loan, the federal government is borrowing 
S915 million-the amount the Treasury must 
raise on an average day to finance this year's 
$333 billion federal deficit. 

The home buyer and the business owner 
must bid against the government in the mar-
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ket for loans. a competition that forces in
terest rates-the cost of loans-higher than 
they would be otherwise. 

This is true even when interest rates are 
falling, as they are now. Before the 1980s, 
long-term interest rates-the rates at which 
most homeowners and corporations borrow 
money-often sank as low as the inflation 
rate during slow economic times. But during 
this recession, with inflation dropping to 
slightly more than 3 percent a year, long
term rates have stayed more than four per
centage points higher than the inflation 
rate. 

Economists and credit market experts esti
mate that the huge increase in federal bor
rowing over the past decade has added any
where from one-half to four percentage 
points to today's interest rates. 

Consider this example: 
A hypothetical couple, the Joneses, bought 

a house in Takoma Park for $130,000 in 1991. 
With the help of their parents. they scraped 
together $30,000 as a down payment and bor
rowed the rest at an interest rate of 9.25 per
cent. Together they earn $55,500 a year. 

Their mortgage payments come to $823.30 a 
month. 

If the interest rate on their home loan had 
been as low as 8.25 percent, their monthly 
payments would have been lower by about 
$71.60 a month-the rough e·quivalent of a 10 
percent surcharge on their federal income 
tax. 

Like many government taxes, the burden 
of this hidden tax is not shared equally. In
stead of taking from the rich to help the 
poor, this hidden tax confiscates money from 
people who are most likely to borrow-most
ly young families with houses and children
and gives to those who have money to lend
for example, the wealthy, older Americans 
who are in or nearing retirement, and for
eigners who have lent money to the United 
States. 

THE COST OF DELAY 

The enormity of the postponed costs can be 
measured in a simple way by figuring out 
how much it would cost taxpayers over the 
next 12 years to reduce the national debt to 
the same level it was 12 years ago. 

The comparison is best made by measuring 
the national debt as a portion of the entire 
yearly output of the nation's offices, fac
tories and farms. 

To get back to the 1980 debt level. the 
United States government would have to 
levy a roughly 45 percent surcharge on each 
American's federal income tax bill for each 
of the next 12 years. 

What would it cost the hypothetical 
· Joneses, if the government were to raise 
taxes enough over the next 12 years to bring 
the nation's debt back down to the same 
level it was 12 years ago as a portion of eco
nomic output? 

The couple would have to pay an extra 
$3,735 or so every year until the year 2004. 

Of course, the United States can't start to 
pay off the national debt until it stops add
ing to it. Right now, the debt is growing fast
er than the economy. To narrow the deficit 
and reduce the national debt. the govern
ment could, for example, phase in a personal 
income tax surcharge starting at 10 percent 
next year and rising steadily to 80 percent by 
the year 2004, according to figures extrapo
lated from government forecasts. 

A payback of that magnitude is inconceiv
able; it won't and perhaps shouldn't happen. 
But the increase in the national debt rep
resents money that might have been spent 
another time for other needs. And the inter
est payments on that extra debt will con-

tinue to constrain future government budg
ets. 

"The single most important lesson of ele
mentary economics that this country must 
learn," said World Bank chief economist 
Lawrence H. Summers, "is this: Deficit fi
nance is not an alternative to cutting spend
ing or raising taxes-it is a way of postpon
ing the need for these painful steps." 

A more accurate 1988 campaign slogan 
might have been: no new taxes now, but 
some whopping big taxes, or spending cuts, 
later. 

No other nation in the world could manage 
its affairs this way, experts say. 

"If we were Great Britain or Australia or 
Denmark, international financial markets 
would have brought us up short." said Rob
ert Reischauer, director of the Congressional 
Budget Office, in recent testimony to the 
House Budget Committee. "If we were Brazil 
or some lesser-developed country. the IMF 
[International Monetary Fund] would have 
sent a mission to visit with this committee 
and would have read the riot act to you." 

In fact, the IMF does an annual review of 
the U.S. economy and its contents have been 
among the best-kept secrets in Washington. 

In 1991 the review was diplomatic, but its 
message clear. Just months after the admin
istration and Congress completed a mam
moth five-year deficit reduction agreement 
with politically painful tax increases and 
spending cuts, the IMF staff "cautioned 
against being complacent." It said the Unit
ed States had to slow down the growth of So
cial Security and Medicare spending and it 
said that new taxes were "perhaps unavoid
able." 

THE SHRUNKEN ECONOMY 

Until recently, thrift has been hailed as a 
virtue. From proverbs such as "a penny 
saved is a penny earned" to sophisticated 
looks at return on investment, many Ameri
cans have studied the benefit of holding back 
spending today to earn more money tomor
row. 

That standard has not been applied to gov
ernment. 

When an individual or a corporation saves 
money, the money all goes into what econo
mists call the national savings pool. As long 
as the money saved isn 't stuffed into a mat
tress, it is invested. 

The federal government adds to this sav
ings pool if it runs a surplus and drains from 
the pool if it runs a deficit. When an individ
ual, a corporation or the federal government 
borrows money, the money all comes out of 
that same savings pool. 

Like any person or business, the U.S. econ
omy as a whole needs to invest if it is going 
to grow. That might mean that we spend less 
now on things we consume-and maybe even 
have a somewhat small economy now-but in 
later years the investment will pay off and 
we will all live better. 

The size of the deficit would be less impor
tant if the federal government were making 
more investments that would make tomor
row's economy stronger. But the federal gov
ernment has been spending less and less on 
investments in the future-less on education 
and training, less on public health, less on 
roads and bridges, and less on research and 
development. 

"Whether a budget deficit is good or bad 
depends entirely on what the borrowing is 
used for," argues Robert B. Reich, a profes
sor at Harvard University's John F. Kennedy 
School of Government and an adviser to 
Democratic candidate Bill Clinton. "It is bad 
if we borrow from the future to maintain 
current living standards; good if we borrow 

to invest, and invest wisely ... " Reich said 
the government is borrowing well over than 
S300 billion a year, but putting only Sl21 bil
lion into new public investment. 

Government investment includes funding 
research and development, building bridges 
and educating children. Government con
sumption includes the paying of farm sub
sidies, government salaries or Social Secu-
rity checks. · 

Federal investment, broadly defined, de
clined by 30 percent during the 1980s, accord
ing to Summers. Highways wore out faster 
than they were repaired. Training expendi
tures declined by two-thirds during a decade 
in which skills became more important and 
the pay gap between skilled and unskilled 
workers widened. 

INVESTING IN THE PAST 

Today the U.S. government spends more on 
the past than on the future. For the first 
time this century, the federal government is 
spending more on the interest on past debts 
than on investment. 

Reduced investment by the federal govern
ment would not matter if people and cor
porations increased their savings by the 
same amount. But they haven't. Individual 
and corporate savings actually dropped dur
ing the 1980s, from the 9.6 percent rate that 
prevailed during the 1960s and 1970s to a 6.6 
percent rate in 1989-1990. 

That combination of lower private saving 
and bigger federal budget deficits has forced 
the United States as a whole to borrow from 
abroad and sell assets to get money for 
worthwhile investments. But foreign money 
has covered only half the shortfall in savings 
available for investment. 

Investment in the U.S. economy during the 
1980s has failed to keep pace with levels that 
prevailed during the 1950s, 1960s, or 1970s. A 
study by the Federal Reserve Bank of New 
York says federal deficits account for 70 per
cent of the decline in investment. 

An advertisement of an Isuzu light truck 
inadvertently boils down the decline in 
American investment to a sound bite. The ad 
says the vehicle can go off the road or on the 
road, and that there really is not that much 
difference these days. The ad shows a car 
lurching into an enormous pothole. Having 
invested little in workers, plants or infra
structure, the U.S. consumer is urged to buy 
a vehicle made in Japan that is rugged 
enough to navigate the nation's decaying 
roads. 

"That is as damning a statement of what 
has happened to the country as anything I've 
seen," Summers said. 

If investments are not made today, then 
the economy will be smaller tomorrow than 
it would be otherwise-and each citizen will 
be somewhat poorer relatively. This is an
other type of hidden cost from the fiscal 
policies of the 1980s, and the most difficult to 
repeal. 

SUBTLE EROSION 

Because this erosion of living standards 
happens slowly, most Americans don't notice 
the effect deficits and lower investment lev
els have on the economy as a whole. 

This is why many economists compare the 
effect of the debt and deficits to the work of 
termites, eating away unnoticed at the foun
dation of the country's economic well-being. 

Two economists from the Federal Reserve 
Bank of New York say the effects already are 
"striking." The economists, M.A. Akhtar 
and Ethan S. Harris, said the deficits of the 
1980s "cost the nation about 7 percent of its 
capital stock and 2.5 percent to 3.5 percent of 
its potential output by 1990." 
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The nation's capital stock is the total of 

all the machinery, equipment, buildings and 
business inventories that contribute to to
day 's production or that generate income. 

Translating the Federal Reserve study into 
dollars and cents, its conclusion suggests 
that today's economy is about $210 billion 
smaller than it would have been if the fed
eral budget had been more in balance and if 
investment had not been siphoned into cur
rent consumption. 

That means the amount of goods and serv
ices produced today is about $800 a year less 
for every American than it would have been 
with a more conservative budget policy. 

If presidents and Congress had done more 
to control deficits in the 1980s, there would 
have been a price for that too: taxes would 
have been higher and federal spending lower. 
And the economy might have grown more 
slowly than it did. But economists agree a 
more balanced growth in the last decade 
would have meant a healthier economy 
today. 

"Money that the government doesn't spend 
doesn 't disappear. If the government doesn't 
borrow money from Wall Street, Wall Street 
doesn 't burn it. It lends it to people to invest 
in plant and equipment," said Reischauer. 

With continued big budget deficits, 
Reischauer said, "our growth rate will be 
slower and our living standards in the future 
will be lower. " 

Slower growth has ripple effects. Benefits 
paid to future retirees will come out of a 
smaller economic pot, meaning that benefits 
promised today will eat up ever larger por
tions of tax dollars. The same goes for future 
interest payments on money the government 
borrows today. 

Thus, the longer the government runs defi
cits, the harder it becomes to stop running 
them. Moreover, a smaller economy will 
have trouble meeting the demands of con
sumers without inflation. 

The smaller economy hits the budget from 
two sides. While the tax base will provide 
fewer resources, a more impoverished Amer
ica will be making more demands for social 
services, unemployment insurance and other 
assistance. 

"The implications for the national econ
omy of the muddling-through approach [to 
the deficit] ... still imply an economy that 
grows only slowly, with ominous implica
tions for the ability to sustain both the com
mitments made to the retiring baby boomers 
and a satisfactory standard of living for the 
working age population in 2020 and beyond, " 
the General Accounting Office said in a re
cent report. 

The deficit's drag on economic growth 
calls into question the administration's plan 
for restoring the federal budget to balance 
by 1998. That scenario assumes that economy 
over the next four years will match historic 
patterns since the end of World War II, with 
annual growth of 3.2 percent to 4 percent. 

But many economists believe that more 
than a decade of low investment has altered 
the path of economic growth. The IMF in 
1991 estimated that the U.S. economy has a 
potential growth rate of only 2.5 percent a 
year. 

The IMF said that even if the administra
tion won ratification from Congress of its 
"pro-growth" initiatives, those measures 
"appeared unlikely to be sufficient to foster 
a growth potential as high as envisaged by 
the administration." Slower growth would 
mean that the administration's toughest 
measures are not tough enough. 

SLIPPING STATURE? 

The final hidden cost of the debt legacy 
cannot be priced in dollars and cents. 

In the early 1980s, President Reagan vowed 
that he would make the United States 
" stand tall" again in world affairs. It was an 
appeal to voters longing for respect after the 
humiliating taking of American hostages by 
Iranian militants and with memories of Viet
nam still fresh. 

Some lawmakers have the nagging feeling 
that the last 12 years have actually dimin
ished the stature of the United States. 

"How are we going to feel as we look at 
what the economic picture of America is at 
the end of this century," said Sen. Warren 
Rudman earlier this year, "with a national 
debt which at that time will equal the gross 
national product of all the Third World, with 
deficits at $800 billion to $1 trillion and for
eign governments sitting there with their 
hands folded and dictating to America the 
terms and conditions on which they will loan 
us money to support our past profligacy. " 

To be sure, the United States still is the 
world's biggest economic power, with an 
economy twice as big as Japan's, four times 
as big as Germany's and larger than the 
whole European Community. Treasury Sec
retary Nicholas F. Brady said, " It is time to 
lay aside the ridiculous myth that the Unit
ed States is somehow on its way to becoming 
an economic backwater. " 

But Summers of the World Bank warns: "A 
great nation cannot stay great on a shoe
string. And the world's largest debtor cannot 
endure as its largest power. The sheriff can
not ride into town high on his saddle when 
he is in hock to every one he meets. " 

Rudman says, " If we were at war I have no 
doubt that people . . . would rise to the 
height of patriotism . . . And yet, in a 
time when we are at war economically, when 
the security of America is being drained drop 
by drop, we cannot seem to get it together." 

[From the Washington Post, Sept. 28, 1992) 
THE MORTGAGE ON AMERICA: ANALYSTS SEE 

CAUSES OF DEBT CRISIS AS BOTH POLITICAL 
AND ECONOMIC 

(By Steven Mufson) 
When Ronald Reagan took office in 1981 , he 

pointed to that year's " runaway deficit of 
nearly S80 billion" as evidence of a federal 
budget gone awry. Citing a national debt ap
proaching Sl trillion, he asked Congress, 
"Can we, who man the ship of state, deny 
that it is somewhat out of control?" 

Today, with the annual deficit and accu
mulated national debt four times as large, 
that ship has sprung a giant leak. Reagan 
may have broken with the "tax-and-spend" 
policies of the past, but he and Congress em
barked on a "spend-and-borrow" program 
that has thrown the nation's accounts out of 
balance ever since. 

How did this happen? Most economists and 
lawmakers agree that at the heart of the na
tion's deficit crisis lies a political failure, as 
much as an economic one. "Blame is equally 
shared by everyone-including the American 
people," said Rep. Leon E. Panetta (D-Calif.), 
chairman of the House Budget Committee. 

Reagan swept into the presidency amid a 
chaotic domestic economy. Spurred in part 
by soaring oil prices, inflation had hit 13 per
cent a year, and the Federal Reserve under 
Chairman Paul A. Volcker had raised inter
est rates sharply to throttle back the econ
omy and halt inflation. 

Reagan promised to eliminate the deficit, 
cut taxes and sharply increase military 
spending, a feat that independent presi
dential candidate John Anderson said could 
only be done " with mirrors," and that then
presidential candidate George Bush called 
" voodoo economics." 

Reagan won support for his plan by em
bracing a theory known as " supply-side" ec
onomics that was touted by a small group of 
economists and journalists. The theory sug
gested that the federal government could cut 
tax rates and still get more tax revenue be
cause Americans would work harder, earn 
more and pay more taxes. 

With White House support, Congress passed 
the Economic Recovery Tax Act of 1981, 
known as the Kemp-Roth bill; it cut personal 
income tax rates by 25 percent between Octo
ber 1981 and July 1983. A big tax increase in 
1982 offset some of those cuts. 

The idea was, in the words of Harvard Uni
versity economics professor Benjamin Fried
man, "a fairy tale." Though Americans do 
work somewhat harder when their take
home pay is greater, that extra work is "no
where near as large as would have been nec
essary to validate the widely publicized 
claim that cutting personal tax rates across 
the board. . . would increase tax revenues, " 
Friedman said. 

In fact, despite the economy's vigorous 6.5 
percent growth rate following the end of the 
recession in the last three months of 1982, in
dividual income tax receipts actually fell 
slightly during 1983 because of the tax rate 
cuts. In 1984, as the economy continued to 
grow, tax receipts barely crept back to the 
levels of 1982. 

Not everyone who supported the tax cuts 
believed the " supply side" theory. Reagan's 
first budget director, David A. Stockman, 
wanted to roll back welfare programs, and he 
supported the big tax cut because he believed 
that the specter of gigantic budget deficits 
would force Washington " to dismantle its 
bloated, wasteful and unjust spending enter
prises or risk national ruin. " 

A WATERSHED DEAL 

Faced with public demands for lower taxes 
and big government spending the Reagan ad
ministration and Congress struck a Faustian 
bargain-and adopted both. The result: huge 
budget deficits. 

" It was like taking a bite of the apple, " 
said Robert Glauber, who was undersecretary 
of the Treasury for finance in the Bush ad
ministration until he returned to teach at 
Harvard this year. "When Reagan cut taxes 
and Congress didn't meet it by cutting 
spending and the next day still dawned, that 
was a watershed. " 

What happened was reminiscent of the plot 
of a Maxwell Anderson play called "Both 
Your Houses." Anderson, a popular play
wright during the 1930s, concocted a tale 
about an idealistic young member of Con
gress named McLean who gets appointed to 
the appropriations committee. Appalled by 
the government spending process, McLean 
loads the bill down with what he believes to 
be an absurd number of pork barrel projects 
in an effort to shame Congress into rejecting 
the spending bill. Of course, the bill sails 
through both houses. 

As the play ends, the country is worse off 
than if McLean never came to Washington. 
And the tragicomic ending lends meaning to 
the title of the play, which echoes the dying 
words of Mercutio in Shakespeare's " Romeo 
and Juliet" : " A plague on both your houses!" 
he said. "They have made worms' meat of 
me." 

"Ronald Reagan provided conservative 
cover to increase the deficit and Democrats 
were not that big on reducing the deficit to 
begin with, " says Panetta. And it came just 
as the Federal Reserve had jacked up inter
est rates to quash inflation, forcing the fed
eral government to borrow at a very high 
cost. 
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The rollback in federal taxes also came 

just as rapid growth of medical costs and the 
needs of a growing population of elderly 
Americans were driving up the cost of Social 
Security, Medicare and Medicaid. Spending 
under those programs rose automatically 
every year without new legislation. To stop 
that growth, Congress needed to act. Instead 
Democrats, and many Republicans, defended 
the programs as ardently as Reagan defended 
tax cuts and military spending. 

The Reagan administration's failure to 
adopt new taxes while continuing big spend
ing was "a willful act of ignorance and gro
tesque irresponsibility, " Stockman later 
wrote in an indictment of his own role in 
fashioning the federal budget. 

In 1986, Stockman urged Democratic and 
Republican politicians to " together ... tell 
the American people that a few ideologues 
made a giant mistake, and that the govern
ment the public wants will require greater 
sacrifices in the future in the form of the 
new taxes which must be levied." 

VOTER RELUCTANCE 

But sacrifice is not a popular political 
platform. Tax rebellions have put politicians 
on the defensive, from California, where vot
ers in 1978 endorsed a rollback of state taxes 
in Proposition 13, to Massachusetts, where 
voters in 1980 backed the property tax-cut
ting Proposition 21h , to Fairfax and Prince 
Georges counties, where taxpayers led rebel
lions in the spring of 1990. 

In presidential campaigns, voters have not 
rewarded candidates who spell out how they 
plan to cut the federal deficit. As a result, 
many politicians say that voters, who also 
went deep into debt in their personal fi
nances, bear responsibility for the big deficit 
spending of the 1980s. 

John Anderson's message of fiscal respon
sibility helped him gather just 7 percent of 
the vote in 1980. Walter Mondale, the losing 
candidate in 1984, told voters that he would 
combine spending cuts and tax increases to 
cut the deficit. " Everyone in this race, in
cluding Mr. Reagan, is going to raise taxes, " 
Mondale said. "The question is how are they 
going to be raised. " 

Mondale underestimated just how much 
debt the economy, the White House, Con
gress and the American public could swal
low. Four years later, tough measures to 
combat the deficit still hadn 't been taken. 
While Democratic nominee Michael Dukakis 
stressed that more debt was accumulated 
under eight years of the Reagan presidency 
than during the first 200 hundred years of 
American independence, George Bush rode to 
victory promising "no new taxes. " 

HINT OF NEW TAXES 

After the election, Bush's budget director, 
Richard G. Darman, hinted in congressional 
testimony that new taxes might be needed. 
Darman and other Bush advisers believed 
that if Bush waited until the fall of 1990, he 
could sign on to new taxes without suffering 
the wrath of voters. Darman advocated a 
budget summit of White House officials and 
congressional leaders at which new taxes 
would wind up in a deal by "immaculate con
ception" without Bush taking political 
blame. 

But Bush's pledge made negotiations to 
eliminate the budget deficit virtually impos
sible. For months during 1990, Democrats 
waited for Bush to renounce his pledge be
fore starting serious talks. 

"There were a lot of scars left from the 
Mondale campaign," said Panetta, the House 
Budget Committee chairman. " Reagan made 
taxes a dirty word, though he had raised 

some taxes. Politically, the Republican 
Party turned it into a real hammer in race 
after race and members of Congress became 
sensitive to raising taxes without the presi
dent's cover. " 

Republicans also wanted to force Demo
crats to back away from supporting costly 
Medicare and Medicaid programs, in the past 
powerful weapons in Democratic campaigns. 

Once Democratic leaders and the White 
House sat down seriously, they confronted 
the consequences of years of delay. Interest 
payments on the national debt had soared, 
meaning deeper cuts in programs were need
ed to reduce the deficit. 

An initial bargain endorsed by the White 
House and Democratic congressional leaders 
failed to collect a majority of votes from 
lawmakers of either party, and marked a 
split in the Republican Party that still dogs 
the president. Right-wing Republicans have 
never forgiven Bush or Darman for what 
they see as a betrayal on taxes. As the bick
ering dragged on, the government briefly ran 
out of cash and shut down, and Bush's public 
approval ratings plunged to new lows. 

Earlier in 1990, Darman had said a budget 
summit could produce a " big fix" for the def
icit. And in the end, lawmakers came up 
with ways to cut nearly $500 billion from the 
next five years' projected deficits. 

But that still left a government facing 
enormous deficits. Even as lawmakers de
fended the deal, they knew the deficit would 
set new records. 

An element of despair set in. A joke told 
during the 1990 budget negotiations between 
congressional leaders and the Bush adminis
tration went like this: 

President Bush, then-secretary of state 
James A. Baker and Federal Reserve Chair
man Alan Greenspan are playing a round of 
golf when there is suddenly a clap of thun
der, a bolt of lightning and God appears at 
the ninth hole. He offers to answer any ques
tions they have. 

Baker asks, " When will there be lasting 
peace in the Middle East?" God replies, " Not 
in your lifetime." 

Greenspan asks, " When will inflation hit 
zero percent?" God replies, " Not in your life
time." 

Bush asks, " When will the Federal budget 
be balanced?" God replies, " Not in My life
time." 

TWO-SIDED STALEMATE 

The big budget deal in 1990 failed to re
move either the political or economic bar
riers to solving the deficit problem. 

The annual budget deficit is still pushing 
up the national debt at a mind-boggling 
pace; Sl billion a day, $41.7 million an hour, 
$11,574 a second. The Government borrows 
more money every year than is saved by all 
American households. 

While the national debt held by the public 
grew by about Sl.3 trillion under Reagan, it 
has grown by more than Sl trillion under 
Bush. The problem remains structural: The 
Federal Government collects $18.90 in tax 
revenue for every $100 in economic output, 
but it spends $22.90, according to the General 
Accounting Office, Congress's auditors. 
Spending is slightly higher than historical 
levels and taxes are about the same. 

The political stalemate remains too. 
The "no new taxes" pledge still haunts the 

Bush administration. Conservative Repub
licans and voters blame the President for 
breaking the pledge, though few people could 
name the taxes that were raised under the 
agreement. (It added 10 cents a gallon to the 
price of gasoline, imposed luxury taxes on 
boats and jewelry, raised the Medicare tax 

for people earning between $55,500 and 
$120,000 a year and raised the top marginal 
tax rate to 31 percent from 28 percent on top 
income earners.) 

In 1990, Panetta said that for years "we 
thought somehow we could have it all-we 
could cut taxes, raise defense spending, raise 
benefits-and the bill would never come 
due." At the time, he and other lawmakers 
thought the budget deal marked the end of 
that era of illusion. 

But in the 1992 campaign, illusions are 
back. 

" I think I have finally figured it out after 
11 years," Rudman said earlier this year. 
" And that is that we are afraid to level with 
the American people because they have been 
lied to for so long. Maybe ' lie ' is a strong 
word. . .. Maybe we have simply not told 
them the whole truth." 

"This is not a question of the real econ
omy," said a European director of the Inter
national Monetary Fund. "This is a question 
of the political system: that no one is able to 
explain to people that they should raise tax
ers. " 

Though the nation's fiscal imbalance has 
rarely reached such a critical point, the fail
ure of lawmakers to impose taxes in an at
tempt to curry favor with voters is a prob
lem as old as the republic. 

Slightly more than 200 years ago, as the 
Constitutional Convention approached and 
as populist state governments were wildly 
printing money and repudiating debts, Alex
ander Hamilton appealed for Americans to 
recognize the need for taxes. Two centuries 
later, his plea retains its note of urgency. 

"How is it possible that a government half 
supplied ... can provide for the security, ad
vance the prosperity or support the reputa
tion of the commonwealth?" said Hamilton, 
who became the first secretary of the Treas
ury. "How can it ever possess either energy 
or stability, dignity or credit, confidence at 
home or respectability abroad? How can its 
administration be anything else than a suc
cession of expedients, temporizing, impotent, 
disgraceful?'' 

[From the Washington Post, Sept. 28, 1992] 
ECONOMISTS ARGUE OVER SIZE OF THE BUDGET 

DEFICIT PROBLEM 

(By Steven Mufson) 
A few economists believe that big budget 

deficits do not matter, or that their dangers 
are overblown. They range from economists 
on the left, such as Robert Heilbroner of the 
New School of Social Research in New York, 
who want the government to keep up social 
spending and insurance programs, to Paul 
Craig Roberts, who would have the govern
ment institute new tax cuts to stimulate the 
economy. 

Left and right meet, however, when they 
try to explain, as Heilbroner once put it, 
that " to worry about the present size of the 
debt is to magnify a mouse into a monster. 
It is simply a false alarm." 

Jeff Faux, president of the liberal Eco
nomic Policy Institute, argues that if rapid 
deficit reduction is made the highest prior
ity, the resulting budget cuts and tax in
creases would inevitably cause higher unem
ployment for some period of time. 

"They say we need to sacrifice, but for how 
long? Five years? Ten years?" Faux asked. 
Noting that advocates of rapid deficit reduc
tion frequently speak about its impact on 
the next generation, Faux argued that cer
tain budget cuts-in education and job train
ing, for example-might be even worse for 
the next generation. 

"You don't help your children by denying 
them the money to go to school so they can 
pay less taxes in 10 years," Faux said. 
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Jude Wanniski, one of the founding fathers 

of supply-side economics, says tax cuts in 
the face of the budget deficit are a risk gov
ernment should be willing to take to create 
economic growth. "Either the risks are 
taken by the government, or they're taken 
by the people," Wanniski said. 

Jeff Bell, another early supply-sider and 
the author of " Populism and Elitism," said 
elites tend to worry more about the deficit 
than do average voters. 

Those who minimize the dangers of the 
debt make their cases in several ways: 

Argument: The national debt-113.9 percent 
of gross domestic product, 117 percent of 
gross national product-was bigger than the 
entire annual output of the U.S. economy 
after World War II; now it's only 53 percent 
of the economy's output. 

Rebuttal: Most mainstream economists 
reply that the national debt is only 51.3 per
cent of GDP if one excludes the money owed 
to the Social Security trust fund. Including 
that money. the federal government's debt 
comes to nearly 68 percent of GDP. While the 
money owed to the Social Security trust 
fund is usually not included in debt owed " to 
the public," a huge portion of the public is 
expecting to get that money in retirement 
benefits a few years from now. It also is an 
obligation of the government, even though 
default carries more political than economic 
repercussions. 

In addition, while it is true that the na
tional debt was bigger when measured 
against the size of the economy at the end of 
World War II, the interest cost on the na
tional debt has never been bigger. At the end 
of World War II, the United States spent 1.9 
percent of GDP on interest, and now it 
spends 3.4 percent. That difference translates 
into an extra S90 billion in spending in 1992. 

In the wake of the Great Depression, the 
government borrowed money at cheap rates. 
Today the government borrows money at 
rates two to four times as high as it did dur
ing World War II. Now interest payments 
consume a gigantic portion of the current 
budget, squeezing other areas of spending. 

Moreover, much of the money borrowed 
during World War II went into expanding the 
industrial capacity of the country. Today, 
much of the government is a checkcashing 
operation, cashing checks paid in taxes and 
issuing checks to pay individuals' health, re
tirement or veterans ' benefits. Most of this 
won' t help the economy grow any faster in 
the future . 

Finally, the needs of the country were dif
ferent then. At that time, there was no need 
to start saving to pay for a huge growth in 
the number of retirees. 

Argument: We can grow out of the deficit. 
Rebuttal: Economists have a simple rule of 

thumb. The country's debt should not grow 
faster than the economy grows. That way, 
the portion of national income used to pay 
the interest on debt does not grow. The only 
exceptions should be wartime or times of 
economic crisis. 

But the national debt, fueled by record an
nual budget deficits, is growing faster than 
the economy. 

Without adjusting for inflation, the econ
omy has been growing an average of 4.6 per
cent a year during the Bush administration 
while the national debt has grown at a rate 
of 14.2 percent a year. Even without counting 
the cost of savings and loan bailout, the na
tional debt has been growing at a rate of 
more than 12.5 percent a year. 

At the current rate, the national debt will 
hit 78.3 percent of GDP by 1997 and more 
than 89 percent by 2002, according to fore
casts by the Congressional Budget Office. 

Argument: We owe the money to ourselves. 
Rebuttal: We owe most of it to ourselves. If 

we didn ' t, the economy would have screeched 
to a halt long ago. But we do owe 15 percent 
to 20 percent to foreigners and that includes 
much of the debt that pays the highest inter
est rates. That means tens of billions of dol
lars a year, or about one dollar out of every 
$100 in output, leaves the country altogether. 
This drains money needed for saving and in
vestment. 

Borrowing money from abroad hasn't been 
sufficient to make up for the savings and in
vestment dollars the federal government is 
sucking out of the economy. As a result, pri
vate business is selling off assets to foreign
ers who have enough money to make needed 
investments here. 

In other words, federal government bor
rowing has forced the United States to sell 
off chunks of the economy to foreigners. The 
United States has gone from being the larg
est creditor nation to largest debtor. That is 
like saying that the largest business in the 
world has sold off more than 10 percent of its 
shares to foreign investors while continuing 
to pay out big dividends to shareholders. 

Interest payments that go to American 
citizens and institutions and stay inside the 
U.S. economy are less worrisome than those 
that go to foreigners. 

But there are important social con
sequences to the growing debt we owe to our
selves. It both redistributes income toward 
wealthy individuals and institutions and 
places more of the burden of investment, 
education, health and other programs on pri
vate individuals while the government's 
spending is increasingly devoted to paying 
interest. 

Most of the national debt is owned by big 
banks, financial institutions and wealthy in
dividuals. The interest payments on the debt 
therefore effectively redistribute money 
from ordinary working people to the top in
come earners and big financial centers in 
America. 

Argument: We are never going to pay it 
back. We'll just roll the debt over. 

Rebuttal: In the early 1800s, the United 
States came close to paying off its debt. No 
one expects that to happen again. 

Still, the debts incurred already represent 
opportunities lost to do other things with 
the money spent. And to the extent that fed
eral spending is squeezed in the future to 
keep the national debt from growing, past 
debts represent future opportunities squan
dered. 

Nothing shows that more than the current 
economic slowdown. The United States con
tinues to roll over its debt, but to keep it 
from getting out of hand it has been impos
sible to cut taxes or boost spending to stimu
late the sluggish economy. 

So how big should the deficit be? 
Most economists say that the deficit ideal

ly should be much smaller or that the federal 
government should even be running a small 
surplus in order to save up money needed to 
pay retirement benefits when the baby-boom 
generation starts to retire early in the next 
century. 

" I think we ought to be aiming for a small 
surplus in the budget, around 1 percent of 
GNP," said Charles Schultze, who was chair
man of President Jimmy Carter's Council of 
Economic Advisers. He cautions that it 
would be insanity to get to that target in 
one swoop, but believes the federal budget 
should move gradually in that direction. 

Murray Weidenbaum, President Reagan 's 
first Council of Economic Advisers chair
man, said the appropriate level is "lower 

than it is now." He said that "in an ideal 
world we ought to run a surplus because we 
are a low-saving society." In other words, be
cause private individuals and corporations 
do not save and invest as much as they 
should, the federal government should com
pensate. 

But Weidenbaum cautioned that "talking 
about a zero deficit is like talking about 4 
percent unemployment. It is so far off in the 
future that it deflects you from current re
ality. " 

He said that if the deficit could be reduced 
to S50 billion-a little less than 1 percent of 
GNP-"it would no longer be a pressing prob
lem in a S6 trillion economy." 

Michael J. Boskin, chairman of Bush's 
Council of Economic Advisers. said that 
"ideally the government should be running 
slight budget surpluses" because of the coun
try 's low savings rate. But he adds, "We have 
such a long way to go to get there, we just 
have to start to move in that direction. " 

[From the Washington Post, September 28, 
1992) 

U.S. PREFERS TO PRESCRIBE, RATHER THAN 
TAKE, TOUGH ECONOMIC MEDICINE 

(By Steven Mufson) 
When it comes to the ailing Russian econ

omy or Third World nations. the United 
States is quick to back International Mone
tary Fund prescriptions. 

But when it comes to taking a dose of the 
same medicine, the United States is reluc
tant. 

The language of the 1991 IMF report on the 
U.S. economy is diplomatic, but its message 
is clear. 

The IMF takes a dim view of mammoth 
U.S. budget deficits , which, it says, are slow
ing down the economy's long-term potential 
for growth. 

The fund recommends sterner discipline on 
spending and increases in taxes. And it. says 
that the Bush administration's oft-touted 
" pro-growth initiatives" won' t substitute for 
tough fiscal measures. 

The IMF's updated 1992 report contains a 
similar message and discusses some possible 
solutions, including a 5 percent value-added 
tax. 

The reports are generally kept secret, but 
a copy of last year's report still sheds light 
on long-running fiscal policy debates. 

Last year's report was written just months 
after Congress and the White House had com
pleted a five-year agreement designed to re
duce projected deficits by $500 billion. 

The IMF, however, "cautioned against 
being complacent. " Even after subtracting 
one-time hits like the recession and the sav
ings and loan industry cleanup, the IMF esti
mated that the federal government still had 
a deficit equal to about 3 percent of what the 
U.S. economy produces. That outstrips ex
ceeds IMF standards for a major industrial 
nation like the United States and exceeds 
what Bush administration official estimates 
concluded at the time. 

The Bush administration told the IMF that 
it would take more steps to rein in the defi
cit after fiscal 1993. The next fiscal year 
starts Oct. 1, so the delay would put off ac
tion until after the 1992 presidential election. 

But the IMF warned that " there was a dan
ger that a delay in action could well be fol
lowed by further delays, with increasingly 
important long-term consequences." 

The fund and the Bush administration dif
fered on taxes. The IMF staff said that while 
spending restraint was preferable, new taxes 
were "perhaps unavoidable." The IMF cited 
"a number of possible measures. " These in-
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eluded closing tax loopholes, ending tax sub
sidies and raising gasoline or other energy 
taxes. 

But just as the Bush administration has 
ducked the tax issue with the American elec
torate, it evaded it with the IMF. The U.S. 
delegation "appeared reluctant to get into a 
detailed discussion at this time on these is
sues which they felt could be explored with 
greater relevance at a somewhat later 
stage," the IMF report said. 

During the election campaign, top admin
istration officials such as Treasury Sec
retary Nicholas F. Brady and Budget Direc
tor Richard G. Darman have been even more 
adamant in rejecting tax increases to cut the 
deficit. 

The American obstinacy is thick with 
irony. This year the IMF and major eco
nomic powers, including the United States, 
are threatening to cut off international 
loans and aid to countries such as Poland 
and Russia for running excessive government 
budget deficits. 

The IMF is demanding that Poland and 
Russia reduce their deficits to 5 percent of 
economic output or less. The U.S. deficit 
forecast for the current fiscal year is 5. 7 per
cent of economic output. The U.S. delega
tion's failure to cooperate is a luxury associ
ated with the size of the United States; it is 
big enough to write the rules of the IMF and 
to violate them at the same time-at least 
for a while. 

But the IMF warned that the result would 
be a smaller economy and slower growth. 
The Bush administration told the IMF that 
it believed the U.S. economy could grow at 
about 3 percent a year. Darman, director of 
the Office of Management and Budget, re
cently repeated that claim, saying the U.S. 
economy's growth path was around 3.2 per
cent. 

But the IMF said the potential growth of 
the economy has slowed to about 2.5 percent 
a year, largely because low national savings 
rates and big budget deficits were cutting 
into investment. 

"That the adverse consequences of low 
U.S. national saving will not be felt strongly 
right away because of the existing economic 
slack should not obscure the advantage of 
prompt action," the fund said. 

[From the Washington Post, Sept. ::l9, 1992) 
THE MORTGAGE ON AMERICA: POLITICIANS 

WAVERING ON DEBT CRISIS ISSUE 

(By Steven Mufson) 
Of all the federal government's commit

ments, none is more sacred than its promise 
to assist the country's elderly citizens with 
payments from the Social Security retire
ment fund. 

Not even this pledge, however, can escape 
the twin realities of a federal budget far out 
of balance and a growing population of retir
ees whose claims on scarce tax dollars will 
collide with the government's other spending 
priorities. 

Michael J. Boskin, chairman of President 
Bush's Council of Economic Advisers, warned 
in 1986 that "a confrontation between work
ers and retirees will arise [involving trillions 
of dollars] that will create the greatest po
larization along economic lines in our soci
ety since the Civil War." 

Six years later, the costs of a decade of es
calating budget deficits and federal debt are 
even more clear. The deep spending cuts and 
new taxes needed to close the budget gap 
threaten to pit the old against the young, 
the healthy against the sick, cities against 
suburbs and rich against poor. 

In the heat of the election campaign, nei
ther President Bush nor Gov. Bill Clinton 

has gone very far in talking about the 
choices that loom ahead. 

In Ross Perot's words, the national debt 
"is like a crazy aunt we keep down in the 
basement. All the neighbors know she's 
there, but nobody wants to talk about her." 

While tax increases may be "unavoidable" 
as remedies to the nation's debt and deficit 
problems, according to the International 
Monetary Fund, Bush has dangled the pros
pect of new tax reduction, including an 
across-the-board cut and tax breaks for 
small businesses, real estate developers, 
first-time home buyers, savers and investors. 

And while "entitlement" programs-Medi
care, Medicaid, Social Security. veterans 
payments, student loans and farm price sup
ports-make up the lion's share of govern
ment spending, Clinton has mentioned prac
tically no cuts in those programs. Bush has 
talked about a target to limit growth of 
those programs. but he has not spelled out 
how he plans to hit that target. 

At the other extreme stands Perot who 
proposes to slash government spending or in
crease taxes by $754 billion over the next five 
years, a staggering sum that could throw the 
already weak economy into a much deeper 
crisis, according to economists. 

"I think it would be bad policy to do aus
terity in full force without paying attention 
to the rest of the economy," said James 
Tobin, a Nobel Prize-winning economist at 
Yale University. "There are times for auster
ity and this is not one of them." 

A time for budget austerity will come, 
however, said Tobin. Once the economy re
covers, Tobin would favor a budget deficit of 
about $150 billion (excluding Social Security 
funding), less than half current deficit levels. 

CLEAR CHOICES 

While the choices for making these cuts 
may be politically explosive, they are not 
mysterious. Every year, the Congressional 
Budget Office publishes a widely ignored 
book of options about how to reduce the defi
cit. This year it ran to 350 pages. 

The biggest deficit reduction options on 
lists such as the CBO's include: 

A higher gasoline tax. 
Americans pay less than a third as much as 

Europeans do for gasoline. Every penny in
crease in the gasoline tax would raise $1 bil
lion. A 50-cent increase would raise $50 bil
lion a year and cut down on' energy consump
tion, while still leaving the United States 
with the cheapest gasoline in the world. 
Low-income commuters would suffer the 
most. The average motorist would pay about 
$300 a year more in gasoline taxes. 

Perot would increase the tax by 10 cents in 
each of the next five years. Neither Bush nor 
Clinton favor future gasoline tax increases. 

Slow down the rapid increase in "entitle
ment spending." 

These programs do not require any new an
nual appropriation by Congress, and they 
grow automatically as more people qualify 
for benefits by meeting the requirements of 
age or income levels. 

The combination of retirement payments, 
unemployment insurance, food stamps, Med
icare and Medicaid-plus interest payments 
on the national debt, which also grow auto
matically-will account for 58 percent of all 
federal spending next year. 

When Bush and others talk about cutting 
entitlements, though, most often they are 
using a euphemism for reductions in heal th 
care spending for the elderly and the poor. 

These are the fastest-growing parts of the 
budget. Medicare and Medicaid spending are 
projects to grow from $198 billion this year 
to $349 billion in 1997 as the populations of 

the elderly and needy expand. Squeezing pay
ments to doctors and hospitals won't be 
enough. Most proposals for cutting govern
ment spending mean requiring that poor and 
elderly recipients pay more for their own 
health care. 

KEEPING GROWTH DOWN 

Bush says he wants to keep the growth of 
Medicare spending down to the rate of in
crease in population plus inflation. That 
would require $145.8 billion in spending cuts 
over five years. But in his 1993 budget, Bush 
proposed cuts totaling only one-tenth that 
much. Clinton said he plans unspecified cost 
controls. Perot would make the elderly pay 
35 percent of the cost of their benefits and 
extend the existing 1.45 percent tax to all in
come. Currently the tax only applies to the 
first $130,200 in income. 

Tax a bigger portion of Social Security 
benefits. 

Senior citizens who make more than 
$25,000 a year as individuals or $32,000 a year 
as couples pay taxes on half of their Social 
Security benefits. Raising that portion to 85 
percent of benefits would affect 18 percent of 
retirees and raise about $30 billion over five 
years. Such treatment would be similar to 
the taxation of private pensions. 

Impose a value-added tax, or VAT. 
This is a form of sales tax used in more 

than 50 countries that taxes the total value 
of sales of all businesses. It allows firms to 
claim a credit for taxes paid on their pur
chases of goods so that they are not taxed 
twice. If it excluded food, housing and medi
cal care, a 5 percent VAT would raise about 
$70 billion a year. It would discourage con
sumption and boost investment, which 
economists say would help the economy. But 
it is a regressive tax that places a heavy bur
den on the poor. 

Eliminate waste and political "pork bar
rel" spending. 

This is the most talked-about and most 
elusive of the measures to reduce the budget. 

It is elusive because the entire domestic 
discretionary spending budget-including the 
more than a dozen government departments 
and agencies usually accused of wasteful 
pork barrel spending-make up just 15 per
cent of all government spending. 

A 10 percent across-the-board cut would 
save $22.6 billion a year, but it would hurt 
programs ranging from space exploration to 
Head Start, from federal law enforcement to 
tax collection, from the National Park Serv
ice to aid to the District of Columbia. 

Cut military spending. 
Bush plans a gradual decrease in military 

spending. Clinton would cut an additional 5 
percent. Perot would fall close to Clinton 's 
target. He wants $40 billion less military 
spending than Bush does over the next five 
years. 

So far, the numbers offered by the main 
candidates don't add up. 

Bush's promise of new tax cuts would be 
costly: Even a 1 percentage point cut in per
sonal income tax rates would reduce govern
ment revenue by about $25 billion a year. In 
addition, Bush's proposal to permit people to 
earmark part of their tax dollars to slow the 
growth of the national debt could cost as 
much as $50 billion a year. And he would 
need more than $30 billion a year to pay for 
his health plan, according to administration 
estimates. 

To do these things while keeping the defi
cit from growing would take $400 billion to 
$770 billion in spending cuts over the next 
five years. But Bush has proposed setting a 
target that would require no more than $290 
billion in spending cuts over five years to 
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cap the growth of Medicare, Medicaid and 
other entitlement programs. 

To protect Social Security, honor interest 
due on the national debt and protect his 
military spending proposals, Bush would 
have to trim nearly 25 percent of all other 
federal spending to cover his new tax cuts 
and reduce the deficit, according to Office of 
Management and Budget figures. 

Clinton promises ambitious new federal 
spending programs with a cost of $219 billion 
over four years-not including the unspec
ified tab for his universal health insurance 
plan. While he describes in detail how he 
would pay for the programs other than 
health, he does not do much else to trim the 
federal budget deficit beyond where it would 
be without any change in government policy. 

CLINTON'S BLUEPRINT 

Clinton says that the government could 
save billions by operating more efficiently 
and collect much more in taxes by a more 
aggressive enforcement policy toward for
eign corporations. But many experts say he 
exaggerates the potential revenue gains. 

Harvard University economics professor 
Martin Feldstein, a former Reagan adminis
tration economic adviser, said Clinton's 
plans would make the budget deficit S26 bil
lion bigger than it would be otherwise by 
1996. 

The problem for the candidates-and the 
electorate-boils down to choices. The fail
ure to make those choices is a choice by de
fault. And that could lead to other, still 
tougher issues involving deficits and debt. 

One strategy for easing the debt burden is 
for policy makers to tolerate higher levels of 
inflation. That would cause the purchasing 
power of the dollar to shrink and that would 
make it cheaper for future governments to 
repay old debts. 

But inflation would damage the economy 
in many ways, straining the banking system, 
hurting workers whose wages can not keep 
up with rising prices and punishing people 
who had been thrifty and had saved money in 
the past. 

A second issue is whether to bite into the 
Social Security trust fund, a huge govern
ment account that takes in payroll taxes 
from employers and employees and pays out 
benefits to Social Security recipients. Right 
now, the fund shows a surplus-it has more 
money than it currently needs. That surplus 
will be needed when the baby-boom genera
tion hits retirement age in about 20 years. 

But the surplus is being spent to help the 
government handle today's debts. 

MONEY BEING LENT 

To keep up the appearance that Social Se
curity is an insurance fund, the bookkeepers 
at the Office of Management and Budget say 
that the money paid into the fund is being 
"lent" to the federal government. And about 
Sl trillion of the federal government's S4 tril
lion accumulated debt is owed to Social Se
curity and other trust funds. But there are 
no assets-no stock or bond certificates-in 
the Social Security trust fund; only the gov
ernment's commitment to make good on the 
benefits it has promised future retirees. 

Though defaulting on national debt owed 
to the public would cause economic chaos 
worldwide, the federal government can es
sentially "default" on part of the debt owed 
to the Social Security trust fund by cutting 
back on benefits paid to future retirees. It 
can raise the retirement age, as it did under 
the 1983 agreement, or it can slow down the 
cost-of-living adjustments to benefits. 

One senior Bush administration official 
views this as inevitable. Without such 

changes, Social Security payments will grow 
from $275 billion this year to $500 billion by 
the turn of the century. 

"When the baby-boom generation retires 
... hard-pressed workers will certainly re
sist tax increases of 5, 10 or 15 percentage 
points" that will be needed to pay for pre
viously promised retirement benefits, 
Baskin, Bush's economic adviser, wrote in 
1986. "The larger elderly population, mean
while, will push for these tax increases to fi
nance not only existing benefits, but also 
new ones." 

The way the trust fund is being managed 
dramatizes critics' accusations that it is no 
trust fund at all but a spending program in 
which working people support the elderly 
now-and count on receiving similar support 
when they retire. Reducing future benefits 
would undermine support for the Social Se
curity tax. 

A third issue is the relentless pressure of 
rising health care costs. So far the can
didates talk mostly of expanding health pro
grams to cover the 40 million or so Ameri
cans who do not have insurance. But if debt 
and deficit control were the top priority, 
government would have to be reducing cov
erage, not expanding it. 

Many political leaders doubt that the 
country can swallow the measures needed to 
cure the budget imbalance, especially when 
political leaders continue to offer magic 
fixes such as exaggerated promises of growth 
or the illusion of eliminating waste, as Perot 
initially put it, "without breaking a sweat." 

"Many complain about wasteful projects 
and foreign aid," said Sen. Warren B. Rud
man (R-N.H.). "But if we eliminate all do
mestic discretionary spending-not the 
wasteful parts, but all of it-and all foreign 
aid in this fiscal year, we would still be left 
with a deficit of over $150 billion, an amount 
considered inconceivable a short 10 years ago 
when I came to the Senate." 

TWO CONTRARY NOTIONS 

The difficulty of coming to grips with the 
nation's deficits force Americans to confront 
two contrary notions of government: govern
ment as the problem and as the problem
solver. 

According to the broad vision of President 
Reagan, government was the problem. Tax 
reduction and limiting the role of govern
ment would invigorate the private sector and 
a growing economy would help all, he said. 
Bush during his campaign has echoed that 
theme, though neither he nor Reagan always 
lived up to it. Now Clinton is putting for
ward a vision of a more activist government. 

No matter which one takes the country 
forward, their agenda will be shaped by the 
constraints of the nation's annual deficits 
and a legacy of debt. 

[From the Washington Post, Sept. 29, 1992) 
THE MORTGAGE ON AMERICA: AS AN ISSUE, THE 

DEFICIT DOESN'T PLAY IN PEORIA, POLITICAL 
PROS WARN 

(By E.J. Dionne, Jr.) 
There is a very good reason President Bush 

and Bill Clinton have not made deficit reduc
tion the central issue of their campaigns: To 
do so, say poll takers and political strate
gists, would be something close to political 
suicide. 

It's not that voters dismiss the deficit as 
unimportant. It's that they see deficit reduc
tion as being far less vital to them person
ally than getting the economy to grow and 
to create more jobs. For many voters, the 
link between deficit reduction and job 
growth is obscure or nonexistent. 

Voters, the public opinion specialists say, 
also are wary of candidates who call for 
"sacrifice," since they strongly suspect the 
sacrifice will be asked of them, but not of ev
erybody else. And after a long recession, 
many voters-especially those of modest 
means-think they have already been asked 
to sacrifice too much. 

Finally, the electorate is so skeptical 
about the workings of government that 
many in its ranks think that much of what 
the government does is wasteful. In five 
Washington PostJABC News polls conducted 
in 1990 and 1991, voters said that an average 
of 46 cents of every dollar the federal govern
ment collects in taxes is wasted. 

Therefore, a great many voters do not be
lieve politicians who say that deficit reduc
tion would require either cutting popular 
programs or raising taxes. 

The result, said Karlyn Keene, a resident 
fellow and public opinion specialist at the 
American Enterprise Institute, is that the 
Republicans before 1980 and the Democrats 
since then have always failed when they 
made the deficit a central theme of their 
campaigns. 

"The Republicans beat the Democrats over 
the head with it for years and it didn't 
work," she said. "The Democrats then beat 
the Republicans over the head with it, and 
that didn't work either." 
It should therefore not be surprising, she 

said, that neither former Massachusetts sen
ator Paul Tsongas in the Democratic pri
maries nor Ross Perot, at least in the first 
phase of his campaign, had much success 
with the deficit issue. 

"People can't relate to it," Keene said of 
the deficit. "It's too big. It doesn't touch 
their lives personally. It's one of those big 
numbers and it's hard to wrap your arms 
around it. And nobody knows how to deal 
with it." 

Linda DiVall, a Republican poll taker, said 
she regularly advises the candidates she 
works for to stay away from talking about 
entitlement cuts to balance the budget. "I 
say to Republican candidates: 'As a chal
lenger, you cannot afford to deal with the 
whole question of entitlements. . . . the 
Democrats will eat your lunch if you try 
that early on." 

Mark Mellman, a Democratic poll taker, 
said that if a candidate told him that he 
wanted to call for big tax increases to cut 
the deficit, he would reply: "You ought to do 
what you believe is important, but you're 
going to lose." 

"There's a fundamental 'dissensus' in this 
country on how to achieve deficit reduction, 
and no politician, whether running for presi
dent, senator or Congress, wants to walk 
into the middle of that kind of dissensus." 
Mellman said. "Given a choice between run
ning on an 80-20 issue or a 50-50 issue, people 
will campaign on an 80-20 issue every time." 

Both DiVall and Mellman believe it is pos
sible to create a consensus for deficit reduc
tion, but only after a politician is elected 
and develops the trust of the electorate. 
"Until somebody forges a consensus on 
this-and it takes presidential leadership to 
forge a consensus on deficit reduction-it's 
not going to happen," Mellman said. 

Robert Shapiro, an economic adviser to 
Clinton, believes deficit reduction should be 
an important presidential goal, but argues 
that candidates are quite rational not to 
make the deficit the highlight of their eco
nomic message. 

"A candidate who just says, 'I'll raise your 
taxes and cut your benefits,' is saying, 'You 
may be in tough shape but that's not the 
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most important thing to me, something else 
is the most important thing to me,'" Sha
piro said. "You have to make clear to people 
that what you're worried about is that 
they're in tough shape." 

The polls suggest that this analysis is cor
rect. A New York Times-CBS News Poll pub
lished last week, for example, asked voters: 
"What one issue do you wish the candidates 
would talk about most?" The survey found 
that 46 percent named the economy or unem
ployment, 8 percent listed health care, and 7 
percent listed education. The deficit came 
next at just 6 percent. 

Still, the deficit is an important issue to 
political elites-the people who appear on 
television shows and write op-ed columns
and also to Ross Perot. So candidates cannot 
deal with it lightly. 

Thus, Gene Sperling, a Clinton economic 
adviser, may have come up with the most po
litically savvy approach yesterday after 
meeting with Perot and his supporters in 
Dallas. 

"We showed them how committed we are," 
Sperling said, "to getting the deficit down 
without hurting economic growth." Just 
about nobody disagrees with that. 

Mr. SIMON. Mr. President, I rise to 
enter these articles in the RECORD be
cause, Mr. President, in 2 days the next 
fiscal year begins. In the next fiscal 
year, you will be interested, we will 
have these expenditures: For defense, 
this is in outlays, $291 billion; for So
cial Security, $300 billion; and gross in
terest, $307 billion. This next fiscal 
year for the first time in the Nation's 
history interest will be the No. 1 ex
penditure of the Federal Government. 

It is a milestone, unfortunately an 
unhappy milestone, in the history of 
this country. 

Let me just comment briefly on what 
Mr. Mufson says in two of the three ar
ticles. He quotes Lawrence H. Sum
mers, the World Bank chief economist, 
saying: 

The single most important lesson in ele
mentary economics that this country must 
learn is this: Deficit finance in not an alter
native to cutting spending or raising taxes
it is a way of postponing the need for these 
painful steps. 

"A more accurate 1988 campaign"
this is no longer quoting him but 
quoting the article itself of Mr. 
Mufson-"slogan might have been: No 
new taxes now, but some whopping big 
taxes, or spending cuts, later." 

Then also, Mr. Mufson says: 
Today the U.S. Government spends more 

on the past than on the future. For the first 
time this century, the Federal Government 
is spending more on the interest on past 
debts than on investment. 

I might add that is using net interest 
rather than gross interest. I think the 
figure that should be used is gross in
terest, as our colleague from South 
Carolina, Senator HOLLINGS, has point
ed out several times. For net interest, 
we subtract the interest earned by the 
Social Security trust funds, and the 
other trust funds. The real interest ex
penditure by the Federal Government 
is the gross interest expenditure. 

He also says: 

Because this erosion of living standards 
happens slowly, most Americans don't notice 
the effect deficits and lower investment lev
els have on the economy as a whole. 

That is why many economists compare the 
effect of the debt and deficit to the work of 
termites, eating away unnoticed at the foun
dation of the country's economic well-being. 

Later he quotes Robert Reischauer, 
head of the Congressional Budget Of
fice, "Money that the Government does 
not spend does not disappear. If the 
Government does not borrow money 
from Wall Street, Wall Street does not 
burn it. It lends it to people to invest 
in plant and equipment," said 
Reischauer. "With continued big budg
et deficits," Reischauer said, "our 
gross rate will be slower and our living 
standard in the future will be lower." 

The New York Federal Reserve study 
shows very clearly that the deficits of 
the past decade have eroded substan
tially our gross national product. It 
quotes our colleague, Senator WARREN 
RUDMAN' as saying: 

If we were at war, have no doubt that peo
ple would rise to the height of patriotism, 
and yet in a time · when we are at war eco
nomically, when the security of America is 
being drained drop by drop, we cannot seem 
to get it together. 

I think that is the reality, and it is 
the reason frankly I think we have to 
have a balanced budget amendment be
cause we clearly do not have the dis
cipline here to handle things ourselves. 

Then in the second article, Mr. 
Mufson quotes our colleague in the 
House, Congressman LEON PANETTA. He 
says, "Blame is equally shared by ev
eryone-including the American peo
ple." 

Let me add as a former journalist, I 
think blame is also shared by the 
media for not pointing out what is hap
pening. The General Accounting Office 
study for example that came out in 
June with its dramatic forecasts hard
ly made a newspaper in the country. 

I recognize some of those statistics 
look dull. But we need to reappraise 
where we are. I hope for example the 
editors of the Washington Post will 
read this, and reconsider their opposi
tion to a balanced budget amendment. 
The reality is we need that. 

The second article talking about 
David Stockman, the former Budget 
Director, says in 1986 Stockman urged 
Democratic and Republican politicians 
to, "together * * * tell the American 
people that a few ideologues made a 
giant mistake, and that the Govern
ment the public wants will require 
greater sacrifices in future in the form 
of the new taxes which must be lev
ied." 

There is no question we are going to 
have to both cut spending and increase 
revenues. That is not fun for a politi
cian to talk about. But those are the 
realities that we have to face. 

In addition to the second article, Mr. 
President, is the article written by Ste
ven Mufson where E.J. Dionne, Jr., 

helped on it, "Economists Argue Over 
Size Of The Budget Deficit Problem." 

I could go on go on in greater detail, 
but the reality is these articles point 
out vividly why we have to change our 
habits. I frankly do not think we are 
going to change them significantly 
without a balanced budget amendment. 

I see on the floor our distinguished 
colleague from Nebraska, Senator 
EXON. I remember when Senator EXON 
had that amendment to reduce the de
fense authorization $1 billion. We 
struggled and we finally did it. But 
that is out of an almost $300 billion 
budget. We have to do better. 

TRIBUTE TO JOSEPH RAUH, JR. 
Mr. SIMON. I want to pay tribute to 

someone who died recently. I had the 
privilege of attending a memorial cere
mony for him, memorial ceremony is 
perhaps not the right word. But it was 
a tribute to Joseph Rauh, Jr., who was 
a remarkable leader in this country, 
who led on civil rights and fighting for 
the powerless. He was as selfless a per
son as I have ever met. He was unpre
tentious. He enjoyed life to its fullest. 

He was not listed as a public servant 
in the tradition of having a title like 
Senator or something like that. But he 
was as much a public servant as any
one I have ever known. 

He was a remarkable human being. 
We shall all miss him. 

TRIBUTE TO SENATOR 
METZENBAUM 

Mr. SIMON. Mr. President, I want to 
pay tribute to one of our colleagues in 
the Senate, Senator METZENBAUM. 

We just passed the tax bill. It had 
some very good things in it. It had 
some very bad things in it. 

One of the things that I oppose is 
granting goodwill to corporations that 
buy up other corporations. That was 
defeated. I had 19 votes for my amend
ment, which is maybe more than I ex
pected. 

What I did not include in my amend
ment was a retroactive feature that 
says that corporations that want to 
settle on lawsuits with the IRS can pay 
back 25 cents on the dollar. HOWARD 
METZENBAUM stood here Saturday and 
waited and waited and waited and, fi
nally, because there were not enough 
votes around here to pass anything and 
because the chief sponsors of the bill 
know what a bulldog HOWARD METZEN
BAUM is, they agreed to 50 percent; 50 
percent is too much, Mr. President, but 
that difference between 25 percent and 
50 percent will save hundreds of mil
lions of dollars to the taxpayers-per
haps billions of dollars. 

HOWARD METZENBAUM is listed as a 
liberal in the usual categories. HOWARD 
METZENBAUM has probably saved more 
money for the taxpayers of this Na ti on 
than any single Member of the Senate. 
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I have to say I am exceedingly proud to 
serve in this body with someone who is 
as courageous and as dogged as How
ARD METZENBAUM is. 

Mr. President, I think my colleague 
from Nebraska wishes to speak at this 
point. But I do not see him on the floor 
right now. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. LUGAR. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LUGAR. Mr. President, in an at
tempt to bring to a conclusion the 
amendment on which the Senate was 
focused prior to the intercession of the 
distinguished Senator from Illinois, I 
yield back all of the time on our side, 
and I am authorized by the distin
guished proponent of the amendment, 
Senator WALLOP, to yield back all his 
time, so that we have completed action 
on the amendment. 

The PRESIDING OFFICER. All time 
has been yielded back. 

Mr. WALLOP. In fact, the agreement, 
by unanimous consent, is that a vote 
pertaining to this amendment would 
occur at 9 a.m. tomorrow morning. 

The PRESIDING OFFICER. The Sen
ator from Indiana is correct. 

Mr. LUGAR. I simply note, for the 
benefit of all Senators, and especially 
the leadership on both sides of the 
aisle, the distinguished Senator from 
Wyoming [Mr. WALLOP] did not ask for 
the yeas and nays and indicated to me 
as he departed he would not be asking 
for the yeas and nays. 

So, at this moment, a vote is to 
occur at 9 a.m., but the yeas and nays 
have not been called for. 

Mr. President, I yield the floor. 

EXECUTIVE SESSION 

EXECUTIVE CALENDAR 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Senate 
proceed to executive session to con
sider the following nominations: 

Calendar 797 and Calendar 798. I fur
ther ask unanimous consent that the 
nominees be confirmed en bloc, that 
any statements appear in the RECORD 
as if read, that the motion to recon
sider be laid upon the table, en bloc, 
and that the President be immediately 
notified of the Senate's action. 

The PRESIDING OFFICER. without 
objection, it is so ordered. 

The nominations, considered and 
confirmed en bloc, are as follows: 

THE JUDICIARY 

Dennis G. Jacobs, of New York to be U.S. 
circuit judge for the second circuit vice 
Wilfred Feinberg, retired. 

Anita A. Brody, of Pennsylvania, to be U.S. 
district judge for the Eastern District of 
Pennsy 1 vania. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the Commit
tee on Commerce, Science, and Trans
portation be discharged from further 
consideration of the following nomina
tions from the Coast Guard on lists be
ginning with Thomas B. Rodino, Roger 
W. Bogue, Adeste F. Fuentes, and Rob
ert J. Fuller, and that the Senate pro
ceed to immediate consideration of the 
nominations. 

I further ask unanimous consent that 
the nominations be confirmed, en bloc, 
that any statements appear in the 
RECORD as if read, that the motion to 
reconsider be laid upon the table, en 
bloc; that the President be imme
diately notified of the Senate's action; 
and that the Senate return to legisla
tive session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The nominations, considered and 
confirmed en bloc, are as follows: 

The following Regular officers of the Unit
ed States Coast Guard for promotion to the 
grade of captain: 
THOMAS B. RODINO RICHARD R. MEAD 
WILLIAM A. MCDONOUGH, GARY L . FRAGO 

JR. DENNIS M. EGAN 
JEFFREY T. PECK BIENVENIDO ABILES 
JOSEPH G. MILO THOMAS P . DOLAN 
LARRY M. WILSON RICHARD A. KNEE 
JAMES B. WILLIS JAMES W. NORTON 
CHARLES E . BILLS EDWARD J . PEAK 
DONALD E . ESTES THOMAS H. GILMOUR 
DONALD P . MONTORO WILLIAM H. WISSMAN 
WILLIAM J .WILKINSON, III ARTHUR E. CROSTICK 
RONALD D. RECK JOSEPH A. STIMATZ 
JAMES W. UNDERWOOD NORMAN B. HENSLEE 
BRUCE W. PLATZ, JR. DENNIS D. ROME 
RICHARD F. CARLSON EDMOND P . THOMPSON 
DAVID B. PASCOE TERRY W. NEWELL 
WILLIAM T . HORAN RONALD C. GONSKI 
JOHN G. WITHERSPOON THOMAS J. MEYERS 
ALVIN A. SARRA . JR. THOMAS G. LANDVOGT 
DENNIS C. BOSSO HAROLD B. MORTON 
RAYMONDE. MATTSON LAWRENCE G. BRUDNICKI 
GREGG W. SUTTON JAMES M. ALDERSON 
PAUL C. GOLDEN FREDRIC R . GILL 
MICHAEL W. JIMMY NG 

MASTENBROOK WALTER G. JOHNSON 
DENNIS M. MAGUIRE THOMAS D. YEAROUT 
JOSEPH T . KUCHIN CHARLES B . WILLIAMS 
TIMOTHY J . FLANAGAN CLAY A. FUST 
NORMANS . PORTER JAMES F . MCENTIRE. JR. 
MICHAEL B. SLACK HENRY F . BALEY, IV 
GAETANO MARTINI ERROLL M. BROWN 
BRUCE I. MERCHANT JOHN W. WHITEHOUSE 
WILLIAM A. CASSELS ALAND. SUMMY 
LEONARD F . BOSMA JOSEPH H. JONES, JR. 
WILLIAM S . DA VIS TIM B. DOHERTY 
JACK L. BURI WAYNE H. OGLE 
ROGER T . ARGALAS EDWIN E . ROLLISON, JR. 
LARRY A. DOYLE EDWARD E . PAGE 
BRIAN G. BASEL BRADLEY J . NIESEN 
LAIRD H. HAIL ROBERT D. INNES, JR. 
DENNIS G. BECK KENNETH T . VENUTO 

The following Regular officers of the Unit
ed States Coast Guard for promotion to the 
grade of commander: 
ROGER W. BOGUE 
GEORGE R. TURNER. J R. 
DWIGHT G. HUTCHINSON , III 
ROBERT A. KUHN 
THEODORE A. HOLLOMAN 
GEOFFREY L . ABBOTT 
DAVID G. WILDER, II 
JAMES R. LACHOWICZ 
JAMES D. WILLIAMSON 
JEFFRY G . WAY 
CARL A. CRAMPTON 
SHAWN W. SMITH 
BURTON E . CARR 
JOHN P . CURRIER 
WAYNE E . JUSTICE 
WILLIAM R. WEBSTER 
ERIC A. NICOLAUS 
FLOYD G. LYSSY 
ROBERTT. WRIGHT 
PAUL R. GAUTHIER, JR. 
ROBERT 0 . SMITH 
CHARLES J . DICKENS 

VICTOR M. POUNDS, JR. 
HOWARD P. RHOADES 
ROBERT D. ALLEN 
JODY A. BRECKENRIDGE 
RUSSELL N. TERRELL 
GREGORY F. ADAMS 
WILLIAM L . ROSS 
BEVERLY G . KELLEY 
REX M. TAKAHASHI 
HOHN H. SIEMENS 
RUBEN H. ARREDONDO 
PAUL J. BERGMAN 
ERNEST J . FINK 
KEITH E . GRANT 
MARION J. LEWANDOWSKI 
WILLIAM R. PERRIN 
ROBERT E . DUNN 
LEONARDP . 

DEUTSCHMANN . JR. 
PATRICK K. GREGORY 
J OSEPH M. TOUZIN 
JAMES A. FAVERO 

JOHN W. SCHOEN 
JAMES M. MCCOY 
WILLIAM S . CHEEVER 
DONALD R. GOLDSTEIN 
THOMAS H. BRIGGS 
JAMES A. DALE 
COLLIN S . CAMPBELL 
TIMOTHY L . BELTZ 
WILLIAM A. KELSEY 
DAVID G. WESTERHOLM 
JOHN M. HOLMES 
PETER J . HOPKINSON 
KAY L. HICKMAN 
RICHARD C. SIMONSON 
BRIAN M. SALERNO 
CYNTHIA A. COOGAN 
MICHAEL G. WALLACE 
ERNEST L . DELBUENO, JR. 
RANDOLPH C. HELLAND 
KIRK A. DA VIS 
JOHN A. SCHOTT. JR. 
GARY F. GREENE 
STEPHEN L . WILHELM 
GEORGE E . HOWE 
THOMAS W. SPARKS 
GREGORY T . JONES 
JERRY K. THORUSEN 
THOMAS P . LEVEILLE 
JAY D. MAHAFFEY 
LAWRENCE C. VOSE 
JOSEPH E . WIGGINS 
CATHERINE M. MCNALLY 
BLAINE D. HORROCKS 
MICHAEL N. POWERS 
PETER L . SEIDLER. II 
ALANL. PEEK 
PHILLIP J . HEYL 
ROBIN K. KUTZ 
PHILIP E . COLETTI 
EDMUND MARMOL 
ROGER D. GIBSON 
JAMES S . ANGERT 
RICHARD F. BESELER 
DAVIDT. GLENN 
BRIAN S . WHITE 
JOHN E . HARRINGTON 
JAMES B. HALL 
JOSEPH L . NIMMICH 
RAYMONDE. SEEBALD 
KEVIN E . SCHUMACHER 
DONALD E . WILT, II 
JAMES M. HASS, IV 
ROBERT J . MORRISON. JR. 
ALBERT L . BARCO. IV 
GERALD R . WHEATLEY 
DAVID P . PEKOSKE 
ROBERT M. ELSENER 
ROBERT J. QUIRK 
PAUL F . ZUKUNFT 
ARTHUR 0 . HALVORSON 

RICHARD P . YA TTO 
JEFFREY Q. GAMBLE 
JEROME A. ILTIS 
MICHAEL R. MOORE 
DANIEL R. BROWN 
MICHAEL D. FARRELL 
ROBERT S . BRANHAM 
KENNETH M. BRADFORD 
EDWARD S. CARROLL 
RONALD B. HOFFMAN 
DALEE. WALKER 
KEITH G. JOHNSON 
CRAIG E. BONE 

. ROBERT L . MCLAUGHLIN 
LARRY E . JAEGER 
SCOTT E . HARTLEY 
ROBERT L. LACHOWSKY 
KENNETH ARMSTRONG 
GEORGE H. TEUTON, III 
WILLIAM G. SHULTZ 
KEVIN P . JARVIS 
THOMAS R. RICE 
MARK J . CAMPBELL 
ERNEST W. FOX 
JOHNC. MIKO 
BURTON S . RUSSELL 
MICHAEL P . SELAVKA 
DOUGLAS D. WHITMER 
KEITH D. CAMERON 
EDWARD D. NELSON 
THEODOREP. 

MONTGOMERY 
MARK P . THOMAS 
WILLIAM B. BAKER 
DANIEL C. SLYKER 
DAVIDS. BRIMBLECOM 
JOHN E . DEJUNG 
BRUCE A. DRAHOS 
ROBERT C. PARKER 
CURTIS L. GUNN 
MICHAEL B. KARR 
RONALD E . KILROY 
LOUIS R. SKORUPA 
MARTIN L . PHILLIPS 
JOHN J . O'BRIEN. JR. 
DENNIS J . HAISE 
JAMES T . POTDEVIN 
FRANCIS X. O'BYRNE, JR. 
JOSEPH J . OCKEN 
KENNETH E . SCHOLZ 
PAULS. NEELD 
JOHNS . BURHOE 
THOMAS A. TANSEY 
J EFFREY A. KARONIS 
HUGHF. SAGE 
DAVID M. ILLUMINATE 
LISTON A. JACKSON 
WILLIAM L. CAREY 
MICHAEL J . BRENNAN 
FRANCIS L. SHELLEY, Ill 

The following Regular officers of the Unit
ed States Coast Guard for promotion to the 
grade of lieutenant commander: 
ADESTE F . FUENTES 
LAWRENCEJ . MUSARRA 
THOMAS P . VIETEN 
JAMES A. SARTUCCI 
JODY B. TURNER 
KENNETH J . THORKILDSEN 
GERALD A. DEMETRIFF 
DANIEL R. MACLEOD 
MELISSA A. WALL 
RICHARD A. CURRIER 
ROBERT M. WILKONS 
WILLIAM H. DAUGHDRILL 
SCOTT M. POLLOCK 
CURTIS A. SPRINGER 
ROBERT M. PALATKA 
TIMOTHY G. JOBE 
CHRISTIAN BROXTERMAN 
STEPHEN G. KINNER. JR. 
SCOTT C. SCHLEIFFER 
RICKEY W. GEORGE 
ELMO L . ALEXANDER. II 
ROBERT D. CASTLE, JR. 
MARK E . LICKERS 
WALTER T . HUNNINGS 
JOHN J . COOK 
MARK A. ROSE 
JOHN F. KAPLAN 
TIMOTHY M. CLOSE 
PAMELA A. RUSSELL 
WILLIAM T . DEVEREAUX 
STEVEN A. MUNSON 
MATTHEW J . GLOMB 
DAVID C. ELY 
STEPHAN A. BILLIAN 
MARKE. BUTT 
PETER S . SIMONS 
THADDEUS G. SLIWINSKI 
GREGORY W. BUIE 
STEVEN R . CORPORON 
KRISTIN J . ARNOLD 
WILLIAM J . REICKS 
STEPHEN E . FLYNN 
JAMES Y. POYER 
VINCE S. SEDWICK 
PETER S . MARSH 
EUGENE F . CUNNINGHAM 
JOSEPH E . MIHELIC 

LOUISE A. STEW ART 
STEVEN E . CARLSON 
PAUL H. TINGLEY 
SAMUEL R . WATKINS 
MICHAEL C. COSENZA 
RAYMOND J . PETOW 
DANIEL J . MCCLELLAN 
ARTHUR C. WALSH 
MICHAEL R . KELLEY 
JOHN A. WATSON 
DAVID A. DURHAM 
LEONARDR. 

RADZIWANOWICZ 
MICHAEL N. PARKS 
CRAIG A. BENNETT 
DOUGLASG . RUSSELL 
THOMAS R . HALE 
GEORGE P . HANNIFIN 
JAMES L . MCDONALD 
KEVIN M. O'DAY 
WILLIAM J. DIEHL 
TERRY A. BICKHAM 
MORRIS B. STEWART 
EDMUND H. TUPAY 
BRIAND. KELLEY 
THOMAS F . ATKIN 
MICHAEL F . FLANAGAN 
JOSEPH A. SERVIDIO 
JOSEPH P. SEEBALD 
EDWARD W. GREINER 
MARC L . DEACON 
JEFFREY S . HAMMOND 
JOHN M. WEBER 
CHARLEY L. DIAZ 
DAVID A. CULVER 
FRED M. MIDGETTE 
ROSSE. BRYANT 
MARK J . DANDREA 
THOMAS R. GREENE 
JEFFREY C. GOOD 
DREW A. RAMBO 
JEFFREY S . GRIFFIN 
WILLAIM M. RANDALL 
CHARLES A. MATHIEU 
EV AN Q. KAHLER 
SANDRA L . STOSZ 
RICHARD L. ARNOLD 
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GEORGE P. CUMMINGS SCO'M' W. ROBERT 
FRED T. WHITE CHARLES V. STRANGFELD 
ANDREW J. BERGHORN STEVEN L . HUDSON 
KIMBERLY J . DAISHER ALAN M. MARSJLJO 
STEPHEN P. METRUCK STEVEN L. KOSKA 
VINCENT B. ATKINS LISA R . TAMBLINGSONRICE 
THOMAS S . MORRISON JENNIFER E. LAY 
THOMAS A. ABBATE EDWARD P . SEEBALD 
ROGER E. DUBUC, JR. CHRISTOPHER E. ROBERTS 
KEVIN S . WELLS ORLANDO A. ARENAS 
JOHN S. EARI.Y GREGG R. FONDACABE 
ROBERTS. HOLZMAN ROBERTS. WALTERS 
MICHAEL E . LEHOCKY CHARLES R. DUDLEY 
NORMAN S. SELLEY RANDALL D. JOHNSON 
EDWARD SINCLAIR DAVID D. SIMMS 
MARK A. TORRES RICHARD G. EHRET 
THOMAS S. KUHANECK JAYE. MANTHORNE 
DOUGLAS A. BLAKEMORE RONALD E . KAETZEL 
DAVID R. CALLAHAN GARY R. COLLINS 
WILLIAM F. MCMEEKIN EDWARD D. ZACHARIAS 
MICHAELE. SULLIVAN PERRY J . COLBURN 
KARL R. BALDESSARI DAVID A. FLAGG 
LANCE 0. BENTON STEVEN R . BAUM 
ROBERT G. MUELLER LYLE A. RICE 
KEVIN B. ASBURY PAUL J. CORMIER 
DAVID H. BOYD JOSEPH M. HANSON 
GEGORY A. TAYLOR PAULO. WALTON 
DENNIS S . OTOSHI JAMES B. MCPHERSON 
RICHARD L. WHARTON SPENCER L . BYRUM 
HAL R. SAVAGE, JR. STEPHEN M. WHEELER 
RUDY T . HOLM JOHN C. OWENS 
KENNETH K. MOORE RICHARD G. BRUNKE 
THOMAS C. HICKMAN LEONARD L. RITTER. JR. 
MATHEW D. BLIVEN MICHAEL J. FOLEY 
SCO'M' BURLINGAME MARK M. CAMPBELL 
TODD GENTILE FRED R. CALL, III 
VINCENT WILCZYNSKI CHRISTOPHER W. DOANE 
RICHARD K. MURPHY KEITH D. WARD 
KIRK E . HILES MICHAEL A. HAMEL 
EUGENE GRAY PEYTON M. COLEMAN 
JOHN J . JENNINGS STEVEN C. TAYLOR 
BRIAN K. WRIGHT JERRY R. WILSON 
ROBERT M. PYLE THOMAS E. ATWOOD 
THOMAS D. WADE WILLIAM L . KASPAREK 
KEVIN H. MILLER THOMAS G. EDMONDS 
GILBERTE. TEAL JOSEPH J . LISKO 
RICHARD H. SCHLATTER, ROBERT F. SALMON 

JR. OSCAR L. RAY 
JAMEE. RENDON JAMES P . GROSSMAN 
JOHN P . PHILBIN JOSEPHS. PUNTINO 
KARL H. CALVO MICHAEL D. DAWE 
TERRY D. GILBREATH LOYD A. GUTHRIE 
ROBERT M. DIEHL TERRENCE M. MURPHY 
RODERICK L . SMITH MICHAEL T. 
SHELDON B. BLUE DEBETTENCOURT 
LIAM J. SLEIN FRANK M. REED, JR. 
,JOHN J . MACALUSO KIMBERLY J . DAVIS 
SCO'M' P . LAROCHELLE THOMAS M. HEITSTUMAN 
MICHAEL A. TEKESKY MICHAEL E . KENDALL 
PATRICK H. KNOWLES TROY DEGROOT 
THOMAS M. CULLEN MARK F. BOEHM 
GERARD R. DOSTIE SHELBY R . KIRK 
JAMES A. SWEET STEPHEN M. HICKOK 
NICHOLAS J. STAGLINAO THOMAS H. ENGLISH 
ROBERT F. FINLEY ROBERT L. MCALLISTER 
JOHN L. STURTZ CHARLES 0. BOLL, JR. 
DAVID J. SWATLAND ROBERT L. DESH 
BRIAN J . MARVIN DANIEL B. ABEL 
SARAH J. KRUPA RICHARDT. GROMLICH 
JOSEPH C. SINNETT LINCOLN D. STROH 
JAMES B. ROBBINS MATTHEW E. CUTTS 
KENNETH D. NORRIS KEITH G. CURRAN 
MICHAEL J . BACA KEITH A. TAYLOR 
PAUL J . RODEN JAMES W. SEEMAN 
ERIC D. HULTMARK MARK R. HIGGINS 
PAULL. HUMPHREYS FREDERICK W. TUCHER 
MARK L. PORVAZNICK KRISTY L. PLOURDE 
MICHAEL F . LEONARD ROBERT V. FOGEL 
CHARLES JAGER RICHARD D. BELISLE 
JAMES J. O'CONNOR MAURAS . VASSAR 
PAUL A. STEWARD DAVID H. GORDNER 
JAMES B. KIDWELL PAULE. WIEDENHOEFT 
ERIC J . MOSHER JOHN C. O'DELL 
JACQUELINE A. STAGLIANO WILLIAM H. TIMBS. JR. 
MARY K. JAGER KARL L. SCHULTZ 
PETER J. BERGERON BRUCE L . TONEY 
BRYAN J . SEALE TERRY A. BOYD 
PETER J. ZOHORSKY EDWIN B. THIEDEMAN 
PAUL F . GUINEE JEFFREYS. LEE 
DOUGLAS J. SMITH KINGSLEY J . KLASSAN 
ANTHONY J . PALAZZETTI LA WENCE E. CORNWELL 
THOMAS J. VITULLO STEVEN J . O'MALLEY 
EDWARD P. NAGLE MARK J . FALLER 

The following Regular and Reserve officers 
of the United States Coast Guard to be per
manent commissioned officers in the grade 
of lieutenant: 
MARK E . MARRO 
CHRISTOPHER N. HOGAN 
ROBERT R. DUBOIS 
COSMIN THEODORE 
SEAN A. MCBREARTY 
ERIC P. CHRISTENSEN 

LOUIS M. MAGYAR 
WALTER A. WESTIN 
JAMES D. JENKINS, IV 
WILLIAM J . BOEH 
MARC P . LEBEAU 
KRISTIN A. WILLIAMS 

The following Regular officers of the Unit
ed States Coast Guard of the permanent 
commissioned teaching staff at the Coast 
Guard Academy for promotion to the grade 
of commander: 

ROBERT J . FULLER RICHARD J . HARNETT 

The following Regular officers of the Unit
ed States Coast Guard of the permanent 
commissioned teaching staff at the Coast 
Guard Academy for promotion to the grade 
of lieutenant commander: 
LUCRETIA A. FLAMMANG MICHAEL A. ALFULTIS 
JONATHAN C. RUSSELL 

The following cadet of the United States 
Coast Guard Academy for appointment to 
the grade of ensign: 
CARRIE M. STOFFEL 

LEGISLATIVE SESSION 
The PRESIDING OFFICER. The Sen

ate will now return to legislative ses
sion. 

REQUIRING A WAITING PERIOD 
BEFORE PURCHASING A HANDGUN 

The PRESIDING OFFICER. The 
clerk will read the bill S. 3282 for the 
second time. 

The assistant legislative clerk read 
as follows: 

A bill (S. 3282) to amend title 18, United 
States Code, to require a waiting period be
fore the purchase of a handgun. 

Mr. SIMON. Mr. President, I object 
to further proceedings on this bill. 

The PRESIDING OFFICER. Under 
rule XIV, the bill will be placed on the 
calendar. 

Mr. SIMON. I thank the Chair. 

PERMANENT RECORD CHANGE ON 
H.R. 11 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the permanent 
RECORD be changed with respect to ac
tion on two amendments to H.R. 11 to 
reflect that the Sanford amendment 
No. 3191 be a modification of the Coch
ran amendment No. 3190 and not a com
plete substitute. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

FEDERAL FIRE PREVENTION AND 
CONTROL ACT AUTHORIZATION 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Senate 
proceed to the immediate consider
ation of Calendar No. 622, S. 1690, the 
U.S. Fire Administration reauthoriza
tion. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 
A bill (S. 1690) to authorize appropriations 

for activities under the Federal Fire Preven
tion and Control Act of 1974, and for other 
purposes. 

The PRESIDING OFFICER. Is there 
objection to the immediate consider
ation of the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which 
had been reported from the Committee 
on Commerce, Science, and Transpor
tation, with an amendment to strike 
all after the enacting clause and insert
ing in lieu thereof the following: 

SECTION 1. SHORT TITLE. 
This Act may be cited as the "Fire Adminis

tration Authorization Act of 1992". 
TITLE I-UNITED STATES FIRE 

ADMINISTRATION 
SEC. 101. AUTHORIZATION OF APPROPRIATIONS. 

Section 17(g)(1) of the Federal Fire Prevention 
and Control Act of 1974 (15 U.S.C. 2216(g)(1)) is 
amended-

(]) by striking "and" at the end of subpara
graph (B); 

(2) by striking the period at the end of sub
paragraph (C) and inserting in lieu thereof a 
semicolon; and 

(3) by adding at the end the following new 
subparagraphs: 

"(D) $25,550,000 for the fiscal year ending Sep
tember 30, 1992; 

"(E) $26,521,000 for the fiscal year ending Sep
tember 30, 1993; and 

"( F) $27,529,000 for the fiscal year ending Sep
tember 30, 1994. ". 
SEC. 102. PRIORITY ACTIVITIES OF THE UNITED 

STATES FIRE ADMINISTRATION. 
(a) PRIORITY ACTIVITIES.-ln expending funds 

appropriated pursuant to the amendments made 
by section 101 of this Act, the United States Fire 
Administration shall give priority to-

(1) reducing the incidence of residential fires, 
especially in residences of the very old, the very 
young, or the disabled in urban and rural areas, 
through the development and dissemination of 
public education and awareness programs, 
through arson research and technical assistance 
programs, and through research and develop
ment on new technologies; 

(2) working with State fire marshals and other 
State level fire safety of fices to identify fire 
.problems that are national in scope; 

(3) disseminating information about the activi
ties and programs of the United States Fire Ad
ministration to State and local fire services; 

(4) enhancing the residential sprinkler pro
grams, including research, demonstration activi
ties, and technical assistance to the public and 
private sectors; 

(5) enhancing research into sprinkler pro
grams in areas or structures with limited or no 
domestic water supply; 

(6) through the National Fire Academy, en
hancing the residential and field program in 
support of State level training programs, par
ticularly those that support the volunteer fire 
service; and 

(7) strengthening programs that help protect 
the lives and safety of fire and emergency medi
cal services personnel, including research into 
causes of death and injuries, research and de
velopment on new technologies to mitigate and 
prevent injuries, dissemination of information, 
and technical assistance to State and local fire 
departments. 

(b) REPORT TO CONGRESS.-The United States 
Fire Administration shall, within 1 year after 
the date of enactment of this Act, submit a re
port to the Congress on the activities under
taken pursuant to subsection (a)(l). 
SEC. 103. REPORT ON IMPLEMENTATION OF 

HOTEL AND MOTEL FIRE SAFETY 
ACT OF 1990. 

The United States Fire Administration shall, 
within 6 months after the date of enactment of 
this Act, report to the Committee on Commerce, 
Science, and Transportation of the Senate and 
the Committee on Science, Space, and Tech
nology of the House of Representatives on its 
progress in implementing the Hotel and Motel 
Fire Safety Act of 1990 (Public Law 101-391; 104 
Stat. 747), including amendments made by that 
Act. The report shall specify the nature of ex
penditures made as of the date of the report, as 
well as including an estimate of the costs and a 
specific schedule for implementation. 
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SEC. 104. USTINGS OF DESIGNATED PLACES OF 

PUBUC ACCOMMODATION. 
Section 28 of the Federal Fire Prevention and 

Control Act of 1974 (15 U.S.C. 2224) is amend
ed-

(1) by striking "CERTIFIED" in the section 
heading; and 

(2) in subsection (a)-
( A) by inserting "(acting through its Governor 

or the Governor's designee)" immediately after 
"each State" wherever it appears; and 

(B) by striking "the Governor of the State or 
his designee certifies". 
SEC. 105. FIRE PREVENTION AND CONTROL 

GUIDEUNES FOR PLACES OF PUBUC 
ACCOMMODATION. 

(a) EXCEPTIONS FOR CERTAIN AUTOMATIC 
SPRINKLER SYSTEMS.-Section 29 of the Federal 
Fire Prevention and Control Act of 1974 (15 
U.S.C. 2225) is amended by redesignating sub
sections (b) and (c) as subsections (c) and (d), 
respectively, and by inserting immediately after 
subsection (a) the following new subsection: 

"(b) EXCEPTIONS.-(}) The requirement de
scribed in subsection (a)(2) shall not apply to a 
place of public accommodation affecting com
merce with an automatic sprinkler system in
stalled before October 25, 1992, if the automatic 
sprinkler system is installed in compliance with 
an applicable standard (adopted by the govern
mental authority having jurisdiction, and in ef
fect, at the time of installation) that required 
the placement of a sprinkler head in the sleep
ing area of each guest room. 

"(2) The requirement described in subsection 
(a)(2) shall not apply to a place of public accom
modation affecting commerce to the extent that 
such place of public accommodation affecting 
commerce is subject to a standard that includes 
a requirement or prohibition that prevents com
pliance with a provision of National Fire Pro
tection Association Standard 13 or 13-R. In such 
a case, the place of public accommodation af
fecting commerce is exempt only from that spe
cific provision. ' '. 

(b) DEFINITIONS.-Section 29 Of the Federal 
Fire Prevention and Control Act of 1974 (15 
U.S.C. 2225) is amended by adding at the end of 
subsection (d) , as redesignated by this section, 
the fallowing new paragraph: 

"(3) The term 'governmental authority having 
jurisdiction' means the Federal, State, local, or 
other governmental entity with statutory or reg
ulatory authority for the approval of fire safety 
systems, equipment, installations, or procedures 
within a specified locality.". 

TITLE II-NATIONAL FALLEN 
FIREFIGHTERS FOUNDATION 

SEC. 201. SHORT TITLE. 
This title may be cited as the "National Fallen 

Firefighters Foundation Act". 
SEC. 202. ESTABUSHMENT AND PURPOSES OF 

FOUNDATION. 
(a) ESTABLISHMENT.-There is established the 

National Fallen Firefighters Foundation (here
after in this title referred to as the "Founda
tion"). The Foundation is a charitable and non
profit corporation to be organized under the 
laws of the State of Maryland and is not an 
agency or establishment of the United States. 

(b) PURPOSES.-The purposes of the Founda
tion are-

(1) primarily to encourage, accept, and admin
ister private gifts of property for the benefit of 
the National Fallen Firefighters' Memorial and 
the annual memorial service associated with it; 

(2) to provide financial assistance to families 
of fallen firefighters for transportation to and 
lodging at non-Federal facilities during the an
nual memorial service; 

(3) to assist State and local efforts to recognize 
firefighters who die in the line of duty; and 

(4) to provide scholarships and other financial 
assistance for educational purposes and job 

training for the spouses and children of fallen 
firefighters. 
SEC. 203. BOARD OF DIRECTORS OF THE FOUNDA

TION. 
(a) ESTABLISHMENT AND MEMBERSHIP.-
(1) VOTING MEMBERS.-The Foundation shall 

have a governing Board of Directors (hereafter 
in this title referred to as the "Board"), which 
shall consist of nine voting members, of whom-

( A) one member shall be an active volunteer 
firefighter; 

(B) one member shall be an active career fire
fighter; 

(C) one member shall be a Federal firefighter; 
and 

(D) six members shall have a demonstrated in
terest in the fire service. 

(2) NONVOTING MEMBER.-The Administrator 
of the United States Fire Administration of the 
Federal Emergency Management Agency (here
after in this title ref erred to as the ''Adminis
trator") shall be an ex officio nonvoting member 
of the Board. 

(3) STATUS OF BOARD MEMBERS.-Appointment 
to the Board shall not constitute employment 
by, or the holding of an office of, the United 
States for the purposes of any Federal law. 

(4) COMPENSATION.-Members Of the Board 
shall serve without compensation. 

(b) APPOINTMENT AND TERMS.-Within 3 
months after the date of enactment of this Act, 
the Administrator shall appoint the voting mem
bers of the Board. The voting members shall be 
appointed for terms of 6 years, except that the 
Administrator, in making the initial appoint
ments to the Board, shall appoint-

(1) three members to a term of 2 years; 
(2) three members to a term of 4 years; and 
(3) three members to a term of 6 years. 
(a) VACANCY.-A vacancy on the Board shall 

be filled within 60 days in the manner in which 
the original appointment was made. 

(d) CHAIRMAN.-The Chairman shall be elect
ed by the Board from its voting members for a 2-
year term. 

(e) QUORUM.-A majority of the current mem
bership of the Board shall constitute a quorum 
for the transaction of business. 

(f) MEETINGS.-The Board shall meet at the 
call of the Chairman at least once a year. If a 
member of the Board misses three consecutive 
meetings, that individual may be removed from 
the Board and that vacancy filled in accordance 
with subsection (c). 

(g) GENERAL POWERS.-
(1) ACTIONS BY THE BOARD.-The Board may 

complete the organization of the Foundation 
by-

( A) appointing no more than two officers or 
employees; 

(B) adopting a constitution and bylaws con
sistent with this title; and 

(C) undertaking other such acts as may be 
necessary to carry out this title. 

(2) LIMITATION.-Officers and employees may 
not be appointed until the Foundation has suf
ficient funds to pay for their services. 

(h) OFFICERS AND EMPLOYEES.-
(1) STATUS.-Officers and employees of the 

Foundation shall not be considered Federal em
ployees, shall be appointed without regard to 
title 5, United States Code, governing appoint
ments in the competitive service, and may be 
paid without regard to chapter 51 and sub
chapter III of chapter 53 of such title relating to 
classification and General Schedule pay rates. 

(2) MAXIMUM SALARY.-No officer or employee 
may receive pay in excess of the annual rate of 
basic pay prescribed for level GS-15 of the Gen
eral Schedule under section 5107 of title 5, Unit
ed States Code. 
SEC. 204. RIGHTS AND OBUGATIONS OF THE 

FOUNDATION. 
(a) IN GENERAL.-The Foundation-

(1) shall have perpetual succession; 
(2) may conduct business throughout the sev

eral States, territories, and possessions of the 
United States; 

(3) shall have its principal offices in the State 
of Maryland; and 

(4) shall at all times maintain a designated 
agent authorized to accept service of process for 
the Foundation. 

(b) SEAL.-The Foundation shall have an offi
cial seal selected by the Board which shall be 
judicially noticed. 

(c) POWERS.-To carry out its purposes under 
section 202, the Foundation shall have. in addi
tion to the powers otherwise given it under this 
title , the usual powers of a corporation acting 
as a trustee in the State of Maryland, including 
the power-

(1) to accept, receive, solicit, hold, administer, 
and use any gift, devise, or bequest, either abso
lutely or in trust, of real or personal property or 
any income therefrom or other interest therein; 

(2) to sue and be sued, and complain and de
f end itself in any court of competent jurisdic
tion, except that the members of the Board shall 
not be personally liable , except for gross neg
ligence; 

(3) unless otherwise required by the instru
ment of transfer, to sell, donate, lease, invest, or 
otherwise dispose of any property or income 
therefrom; 

(4) to enter into contracts and other arrange
ments with public agencies and private organi
zations and persons and to make such payments 
as may be necessary to carry out its functions; 
and 

(5) to do any and all acts necessary and prop
er to carry out the purposes of the Foundation. 
SEC. 205. ADMINISTRATIVE SERVICES AND SUP· 

PORT. 
The Administrator may provide personnel, fa

cilities, and other administrative services to the 
Foundation and shall require and accept reim
bursements for such personnel, facilities, and 
services that shall be deposited in the Treasury 
to the credit of the appropriations then current 
and chargeable for the cost of providing such 
services. 
SEC. 206. VOLUNTEER STATUS. 

The Administrator may accept , without regard 
to the Federal civil service classification laws, 
rules, or regulations, the services of the Founda
tion, the Board, and the officers and employees 
of the Board, without compensation from the 
United States Fire Administration, as volunteers 
in the pert ormance of the functions authorized 
under this title. 
SEC. 207. AUDITS, REPORT REQUIREMENTS, AND 

PETITION OF ATTORNEY GENERAL 
FOR EQUITABLE REUEF. 

(a) AUDITS.-For purposes of the Act entitled 
"An Act to provide for audit of accounts of pri
vate corporations established under Federal 
law'', approved August 30, 1964 (36 U.S.C. 1101 
et seq.), the Foundation shall be treated as a 
private corporation established under Federal 
law. 

(b) REPORT.-The Foundation shall, within 4 
months after the end of each fiscal year, pre
pare and submit to the appropriate committees 
of the Congress a report of the Foundation's 
proceedings and activities during such year, in
cluding a full and complete statement of its re
ceipts, expenditures, and investments. 

(c) RELIEF FOR CERTAIN FOUNDATION ACTS OR 
FAILURES TO ACT.-lf the Foundation-

(}) engages in, or threatens to engage in, any 
act, practice, or policy that is inconsistent with 
the purposes set for th in section 202(b); or 

(2) refuses, fails, or neglects to discharge its 
obligations under this title, or threatens to do 
so. 
the Attorney General may petition in the United 
States District Court for the District of Col um-
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bia for such equitable relief as may be necessary 
or appropriate. 
SEC. 208. IMMUNITY OF THE UNITED STATES. 

The United States shall not be liable for any 
debts, defaults, acts, or omissions of the Foun
dation nor shall the full faith and credit of the 
United States extend to any obligation of the 
Foundation. 
S 1690 RS--2 

AMENDMENT NO. 3320 

(Purpose: To make an amendment in the 
nature of a substitute) 

Mr. SIMON. Mr. President., I send the 
Bryan substitute amendment to the 
desk for immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Illinois [Mr. SIMON], for 

Mr. BRYAN, proposes an amendment num
bered 3320. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
In lieu of the matter proposed to be in

serted by the Committee amendment to the 
bill, insert the following : 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Fire Admin
istration Authorization Act of 1992". 

TITLE I-UNITED STATES FIRE 
ADMINISTRATION 

SEC. 101. AUTHORIZATION OF APPROPRIATIONS. 
Section 17(g)(l) of the Federal Fire Preven

tion and Control Act of 1974 (15 U.S.C. 
2216(g)(l)) is amended-

(1) by striking "and" at the end of subpara
graph (B); 

(2) by striking the period at the end of sub
paragraph (C) and inserting in lieu thereof a 
semicolon; and 

(3) by adding at the end the following new 
subparagraphs: 

"(D) $25,550,000 for the fiscal year ending 
September 30, 1992; 

" (E) $26,521,000 for the fiscal year ending 
September 30, 1993; and 

"(F) $27,529,000 for the fiscal year ending 
September 30, 1994. " . 
SEC. 102. PRIORITY ACTIVITIES OF THE UNITED 

STATES FIRE ADMINISTRATION. 
(a) PRIORITY ACTIVITIES.-ln expending 

funds appropriated pursuant to the amend
ments made by section 101 of this Act, the 
United States Fire Administration shall give 
priority to-

(1) reducing the incidence of residential 
fires, especially in residences of the very old, 
the very young, or the disabled in urban and 
rural areas, through the development and 
dissemination of public education and aware
ness programs, through arson research and 
technical assistance programs, and through 
research and development on new tech
nologies; 

(2) working with State Fire Marshals and 
other State level fire safety offices to iden
tify fire problems that are national in scope; 

(3) disseminating information about the 
activities and programs of the United States 
Fire Administration to State and local fire 
services; 

(4) enhancing the residential sprinkler pro
grams, including research, demonstration 
activities, and technical assistance to the 
public and private sectors; 

(5) enhancing research into sprinkler pro
grams in areas or structures with limited or 
no domestic water supply; 

(6) through the National Fire Academy, en
hancing the residential and field program in 
support of State level training programs, 
particularly those that support the volun
teer fire service; and 

(7) strengthening programs that help pro
tect the lives and safety of fire emergency 
medical services personnel, including re
search into causes of death and injuries, re
search and development of new technologies 
to mitigate and prevent injuries, dissemina
tion of information, and technical assistance 
to State and local fire departments. 

(b) REPORT TO CONGRESS.-The United 
States Fire Administration shall, within 1 
year after the date of enactment of this Act, 
submit a report to the Congress on the ac
tivities undertaken pursuant to subsection 
(a)(l). 
SEC. 103. REPORT ON IMPLEMENTATION OF 

HOTEL AND MOTEL FIRE SAFETY 
ACT OF 1990. 

The United States Fire Administration 
shall, within 6 months after the date of en
actment of this Act, report to the Commit
tee on Commerce, Science, and Transpor
tation of the Senate and the Committee on 
Science, Space, and Technology of the House 
of Representatives on its progress in imple
menting the Hotel and Motel Fire Safety Act 
of 1990 (Public Law 101-391; 104 Stat. 747). in
cluding amendments made by that Act. The 
report shall specify the nature of expendi
tures made as of the date of the report, as 
well as including an estimate of the costs 
and a specific schedule for implementation. 
SEC. 104. LISTINGS OF DESIGNATED PLACES OF 

PUBLIC ACCOMMODATION. 
Section 28 of the Federal Fire Prevention 

and Control Act of 1974 (15 U.S.C. 2224) is 
amended-

(1) by striking "CERTIFIED" in the sec
tion heading; and 

(2) in subsection (a)--
(A) by inserting " (Act through its Gov

ernor or the Governor's designee)" imme
diately after "each State" wherever it ap
pears; and 

(B) by striking "the Governor of the State 
or his designee certifies". 
SEC. 105. FIRE PREVENTION AND CONTROL 

GUIDELINES FOR PLACES OF PUB· 
LIC ACCOMMODATION. 

(a) EXCEPTIONS FOR CERTAIN AUTOMATIC 
SPRINKLER SYSTEMS.-Section 29 of the Fed
eral Fire Prevention and Control Act of 1974 
(15 U.S.C. 2225) is amended by redesignating 
subsections (b) and (c) as subsections (c) and 
(d), respectively, and by inserting imme
diately after subsection (a) the following 
new subsection: 

" (b) EXCEPTIONS.-(!) The requirement de
scribed in subsection (a)(2) shall not apply to 
a place of public accommodation affecting 
commerce with an automatic sprinkler sys
tem installed before October 25, 1992, if the 
automatic sprinkler system is installed in 
compliance with an applicable standard 
(adopted by the governmental authority hav
ing jurisdiction, and in effect, at the time of 
installation) that required the placement of 
a sprinkler head in the sleeping area of each 
guest room. 

"(2) The requirement described in sub
section (a)(2) shall not apply to a place of 
public accommodation affecting commerce 
to the extent that such place of public ac
commodation affecting commerce is subject 
to a standard that includes a requirement or 
prohibition that prevents compliance with a 
provision of National Fire Protection Asso
ciation Standard 13 or 13-R. In such a case, 
the place of public accommodation affecting 
commerce is exempt only from that specific 
provision.". 

(b) DEFINITIONS.-Section 29 of the Federal 
Fire Prevention and Control Act of 1974 (15 
U.S.C. 2225) is amended by adding at the end 
of subsection (d), as redesignated by this sec
tion, the following new paragraph: 

" (3) The term 'governmental authority 
having jurisdiction' means the Federal, 
State, local, or other governmental entity 
with statutory or regulatory authority for 
the approval of fire safety systems, equip
ment, installations, or procedures within a 
specified locality." . 
SEC. 106. FIRE SAFETY SYSTEMS IN FEDERALLY 

ASSISTED BUILDINGS. 
(a) AMENDMENT.-The Federal Fire Preven

tion and Control Act of 1974 (15 U.S.C. 2201 et 
seq.) is amended by adding at the end the fol
lowing new section: 
"SEC. 31. FIRE SAFETY SYSTEMS IN FEDERALLY 

ASSISTED BUILDINGS. 
"(a) DEFINITIONS.-For purposes of this sec

tion , the following definitions apply: 
"(l) The term 'affordable cost' means the 

cost to a Federal agency of leasing office 
space in a building that is protected by an 
automatic sprinkler system or equivalent 
level of safety, which cost is no more than 10 
percent greater than the cost of leasing 
available comparable office space in a build
ing that is not so protected. 

"(2) The term 'automatic sprinkler system' 
means an electronically supervised, inte
grated system of piping to which sprinklers 
are attached in a systematic pattern, and 
which, when activated by heat from a fire-

"(A) will protect human lives by discharg
ing water over the fire area, in accordance 
with the National Fire Protection Associa
tion Standard 13, 13D, or 13R, whichever is 
appropriate for the type of building and oc
cupancy being protected, or any successor 
standard thereto; and 

"(B) includes an alarm signaling system 
with appropriate warning signals (to the ex
tent such alarm systems and warning signals 
are required by Federal, State, or local laws 
or regulations) installed in accordance with 
the National Fire Protection Association 
Standard 72, or any successor standard 
thereto. 

"(3) The term 'equivalent level of safety' 
means an alternative design or system 
(which may include automatic sprinkler sys
tems), based upon fire protection engineer
ing analysis, which achieves a level of safety 
equal to or greater than that provided by 
automatic sprinkler systems. 

"(4) The term 'Federal employee office 
building' means any office building in the 
United States, whether owned or leased by 
the Federal Government, that is regularly 
occupied by more than 25 full-time Federal 
employees in the course of their employ
ment. 

"(5) The term 'housing assistance '-
" (A) means assistance provided by the Fed

eral Government to be used in connection 
with the provision of housing, that is pro
vided in the form of a grant, contract, loan, 
loan guarantee, cooperative agreement, in
terest subsidy, insurance, or direct appro
priation; and 

" (B) does not include assistance provided 
by the Secretary of Veterans Affairs; the 
Federal Emergency Management Agency; 
the Secretary of Housing and Urban Develop
ment under the single family mortgage in
surance programs under the National Hous
ing Act or the homeownership assistance 
program under section 235 of such Act; the 
National Homeownership Trust; the Federal 
Deposit Insurance Corporation under the af
fordable housing program under section 40 of 
the Federal Deposit Insurance Act; or the 
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Resolution Trust Corporation under the af
fordable housing program under section 
21A(c) of the Federal Home Loan Bank Act. 

"(6) The term 'hazardous areas' means 
those areas in a building referred to as haz
ardous areas in National Fire Protection As
sociation Standard 101, known as the Life 
Safety Code, or any successor standard 
thereto. 

"(7) The term 'multifamily property' 
means--

"(A) in the case of housing for Federal em
ployees or their dependents, a residential 
building consisting of more than 2 residen
tial units that are under one roof; and 

"(B) in any other case, a residential build
ing consisting of more than 4 residential 
units that are under one roof. 

"(8) The term 'prefire plan' means specific 
plans for fire fighting activities at a prop
erty or location. 

"(9) The term 'rebuilding' means the re
pairing or reconstructing of portions of a 
multifamily property where the cost of the 
alternations is 70 percent or more of the re
placement cost of the completed multifamily 

· property, not including the value of the land 
on which the multifamily property is lo
cated. 

"(10) The term 'renovated' means the re
pairing or reconstructing of 50 percent or 
more of the current value of a Federal em
ployee office building, not including the 
value of the land on which the Federal em
ployee office building is located. 

"(11) The term 'smoke detectors' means 
single or multiple station, self-contained 
alarm devices designed to respond to the 
presence of visible or invisible particles of 
combustion, installed in accordance with the 
National Fire Protection Association Stand
ard 74 or any successor standard thereto. 

"(12) The term 'United States' means the 
States collectively. 

"(b) FEDERAL EMPLOYEE OFFICE BUILD
INGS.-(l)(A) No Federal funds may be used 
for the construction or purchase of a Federal 
employee office building of 6 or more stories 
unless during the period of occupancy by 
Federal employees the building is protected 
by an automatic sprinkler system or equiva
lent level of safety. No Federal funds may be 
used for the construction or purchase of any 
other Federal employee office building un
less during the period of occupancy by Fed
eral employees the hazardous areas of the 
building are protected by automatic sprin
kler systems or an equivalent level of safety. 

"(B)(i) Except as provided in clause (ii), no 
Federal funds may be used for the lease of a 
Federal employee office building of 6 or more 
stories, where at least some portion of the 
federally leased space is on the sixth floor or 
above and at least 35,00 square feet of space 
is federally occupied, unless during the pe
riod of occupancy by Federal employees the 
entire Federal employee office building is 
protected by an automatic sprinkler system 
or equivalent level of safety. No Federal 
funds may be used for the lease of any other 
Federal employee office building unless dur
ing the period of occupancy by Federal em
ployees the hazardous areas of the entire 
Federal employee office building are pro
tected by automatic sprinkler systems or an 
equivalent level of safety. 

"(11) The first sentence of clause (i) shall 
not apply to the lease of a building the con
struction of which is completed before the 
date of enactment of this section if the leas
ing agency certifies that no suitable building 
with automatic sprinkler systems or an 
equivalent level of safety is available at an 
affordable cost. · 

"(iii) Within 3 years after such date of en
actment, and periodically thereafter, the 
Comptroller General shall audit a selection 
of certifications made under cause (ii) and 
report to Congress of the results of such 
audit. 

"(2) Paragraph (1) shall not apply to-
"(A) a Federal employee office building 

that was owned by the Federal Government 
before the date of enactment of this section; 

"(B) space leased in a Federal employee of
fice building if the space was leased by the 
Federal Government before such date of en
actment; 

"(C) space leased on a temporary basis for 
not longer than 6 months; 

"(D) a Federal employee office building 
that becomes a Federal employee office 
building pursuant to a commitment to move 
Federal employees into the building that is 
made prior to such date of enactment; or 

"(E) a Federal employee office building 
that is owned or managed by the Resolution 
Trust Corporation. 
Nothing in this subsection shall require the 
installation of an automatic sprinkler sys
tem or equivalent level of safety by reason of 
the leasing, after such date of enactment, of 
space below the sixth floor in a Federal em
ployee office building. 

"(3) No Federal funds may be used for the 
renovation of a Federal employee office 
building of 6 or more stories that is owned by 
the Federal Government unless after that 
renovation the Federal employee office 
building is protected by an automatic sprin
kler system or equivalent level of safety. No 
Federal funds may be used for the renovation 
of any other Federal employee office build
ing that is owned by the Federal Govern
ment unless after that renovation the haz
ardous areas of the Federal employee office 
building are protected by automatic sprin
kler systems or an equivalent level of safety. 

"(4) No Federal funds may be used for en
tering into or renewing a lease of a Federal 
employee office building of 6 or more stories 
that is renovated after the date of enactment 
of this section, where at least some portion 
of the federally leased space is on the sixth 
floor or above and at least 35,000 square feet 
of space is federally occupied, unless after 
that renovation the Federal employee office 
building is protected by an automatic sprin
kler system or equivalent level of safety. No 
Federal funds may be used for entering into 
or renewing a lease of any other Federal em
ployee office building that is renovated after 
such date of enactment of this section, un
less after that renovation the hazardous 
areas of the Federal employe,e office building 
are protected by automatic sprinkler sys
tems or an equivalent level of safety. 

"(c) HOUSE.-(l)(A) No Federal funds may 
be used for the construction, purchase, lease, 
or operation by the Federal Government of 
housing in the United States for Federal em
ployees or their dependents unless-

"(i) in the case of a multifamily property 
acquired or rebuilt by the Federal Govern
ment after the date of enactment of this sec
tion, the housing is protected, before occu
pancy by Federal employees or their depend
ents, by an automatic sprinkler system (or 
equivalent level of safety) and hard-wired 
smoke detectors; and 

"(ii) in the case of any other housing, the 
housing, before-

"(I) occupancy by the first Federal em
ployees (or their dependents) who do not oc
cupy such housing as of such date of enact
ment; or 

"(II) the expiration of 3 years after such 
date of enactment, whichever occurs first, is 
protected by hard-wired smoke detectors. 

"(B) Nothing in this paragraph shall be 
construed to supersede any guidelines or re
quirements applicable to housing for Federal 
employees that call for a higher level of fire 
safety protection than is required under this 
paragraph. 

"(2)(A)(i) Housing assistance may not be 
used in connection with any newly con
structed multifamily property, unless after 
the new construction the multifamily prop
erty is protected by an automatic sprinkler 
system and hard-wired smoke detectors. 

"(ii) For purposes of clause (i), the term 
'newly constructed multifamily property' 
means a multifamily property of 4 or more 
stories above ground level-

"(!) that is newly constructed after the 
date of enactment of this section; and 

"(II) for which (a) housing assistance is 
used for such new construction, or (b) a bind
ing commitment is made, before commence
ment of such construction, to provide hous
ing assistance for the newly constructed 
property. 

"(iii) Clause (i) shall not apply to any mul
tifamily property for which, before such date 
of enactment, a binding commitment is 
made to provide housing assistance for the 
new construction of the property or for the 
newly constructed property. 

"(B)(i) Except as provided in clause (ii), 
housing assistance may not be used in con
nection with any rebuilt multifamily prop
erty, unless after the rebuilding the multi
family property complies with the chapter 
on existing apartment buildings of National 
Fire Protection Association Standard 101 
(known as the Life Safety Code), as in effect 
at the earlier of (I) the time of any approval 
by the Department of Housing and Urban De
velopment of the specific plan or budget for 
rebuilding, or (II) the time that a binding 
commitment is made to provide housing as
sistance for the rebuilt property. 

"(ii) If any rebuilt multifamily property is 
subject to, and in compliance with, any pro
vision of a State or local fire safety standard 
or code that prevents compliance with a spe
cific provision of National Fire Protection 
Association Standard 101, the requirement 
under clause (i) shall not apply with respect 
to such specific provision. 

"(iii) For purposes of this subparagraph, 
the term 'rebuilt multifamily property' 
means a multifamily property of 4 or more 
stories above ground level-

"(!) that is rebuilt after the last day of the 
second fiscal year that ends after the date of 
enactment of this section; and 

"(II) for which (a) housing assistance is 
used for such rebuilding, or (b) a binding 
commitment is made, before commencement 
of such rebuilding, to provide housing assist
ance for the rebuilt property. 

"(C) After the expiration of the 180-day pe
riod beginning on the date of enactment of 
this section, housing assistance may not be 
used in connection with any other dwelling 
unit, unless the unit is protected by a hard
wired or battery-operated smoke detector. 
For purposes of this subparagraph, housing 
assistance shall be considered to be used in 
connection with a particular dwelling unit 
only if such assistance is provided (i) for the 
particular unit, in the case of assistance pro
vided on a unit-by-unit basis, or (ii) for the 
multifamily property in which the unit is lo
cated, in the case of assistance provided on a 
structure-by-structure basis. 

"(d) REGULATIONS.-The Administrator of 
General Services, in cooperation with the 
United States Fire Administration, the Na
tional Institute of Standards and Tech
nology, and the Department of Defense, 
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within 2 years after the date of enactment of 
this section, shall promulgate regulations to 
further define the term 'equivalent level of 
safety' , and shall, to the extent practicable, 
base those regulations on nationally recog
nized codes. 

" (e) STATE AND LOCAL AUTHORITY NOT LIM
ITED.-Nothing in this section shall be con
strued to limit the power of any State or po
litical subdivision thereof to implement or 
enforce any law, rule, regulation, or stand
ard that establishes requirements concerning 
fire prevention and control. Nothing in this 
section shall be construed to reduce fire re
sistance requirements which otherwise 
would have been required. 

"(f) PREFIRE PLAN.-The head of any Fed
eral agency that owns, leases, or operates a 
building or housing unit with Federal funds 
shall invite the local agency or voluntary or
ganization having responsibility for fire pro
tection in the jurisdiction where the building 
or housing unit is located to prepare, and bi
ennially review, a prefire plan for the build
ing or housing unit. 

"(g) REPORTS TO CONGRESS.-(1) Within 3 
years after the date of enactment of this sec
tion, and every 3 years thereafter, the Ad
ministrator of General Services shall trans
mit to Congress a report on the level of fire 
safety in Federal employee office buildings 
subject to fire safety requirements under 
this section. Such report shall contain a de
scription of such buildings for each Federal 
agency. 

"(2) Within 10 years after the date of enact
ment of this section, each Federal agency 
providing housing to Federal employees or 
housing assistance shall submit a report to 
Congress on the progress of that agency in 
implementing subsection (c) and on plans for 
continuing such implementation. 

" (3)(A) The National Institute of Standards 
and Technology shall conduct a study and 
submit a report to Congress on the use, in 
combination, of fire detection systems, fire 
suppression systems, and compartmentation. 
Such study shall-

"(i) quantify performance and reliability 
for fire detection systems, fire suppression 
systems, and compartmentation, including a 
field assessment of performance and deter
mination of conditions under which a reduc
tion or elimination of 1 or more of those sys
tems would result in an unacceptable risk of 
fire loss; and 

"(ii) include a comparative analysis of 
compartmentation using fire resistive mate
rials and compartmentation using non
combustible materials. 

"(B) The National Institute of Standards 
and Technology shall obtain funding from 
non-Federal sources in an amount equal to 25 
percent of the cost of the study required by 
subparagraph (A). Funding for the National 
Institute of Standards and Technology for 
carrying out such study shall be derived 
from amounts otherwise authorized to be ap
propriated, for the Building and Fire Re
search Center at the National Institute of 
Standards and Technology, not to exceed 
$750,000. The study shall not commence until 
receipt of all matching funds from hon-Fed
eral sources. The scope and extent of the 
study shall be determined by the level of 
project funding. The Institute shall submit a 
report to Congress on the study within 30 
months after the date of enactment of this 
section. 

"(h) RELATION TO OTHER REQUIREMENTS.
In the implementation of this section, the 
process for meeting space needs in urban 
areas shall continue to give first consider
ation to a centralized community business 

area and adjacent areas of similar character 
to the extent of any Federal requirement 
therefore.'' . 

(b) EFFECTIVE DATE.-Subsection (b) of sec
tion 31 of the Federal Fire Prevention and 
Control Act of 1974, as added subsection (a) 
of this section, shall take effect 2 years after 
the date of enactment of this Act. 

TITLE JI-NATIONAL FALLEN 
FIREFIGHTERS FOUNDATION 

SEC. 201. SHORT TITLE. 
This title may be cited as the " National 

Fallen Firefighters Foundation Act" . 
SEC. 202. ESTABLISHMENT AND PURPOSES OF 

FOUNDATION. 
(a) ESTABLISHMENT.-There is established 

the National Fallen Firefighters Foundation 
(hereafter in this title referred to as the 
" Foundation"). The Foundation is a chari
table and nonprofit corporation to be orga
nized under the laws of the State of Mary
land and is not an agency or establishment 
of the United States. 

(b) PURPOSES.-The purposes of the Foun
dation are-

(1) primarily to encourage, accept, and ad
minister private gifts of property for the 
benefit of the National Fallen Firefighters' 
Memorial and the annual memorial service 
associated with it; 

(2) to provide financial assistance to fami
lies of fallen firefight ers for transportation 
to and lodging at non-Federal facilities dur
ing the annual memorial service; 

(3) to assist State and local efforts to rec
ognize firefighters who die in the line of 
duty; and 

(4) to provide scholarships and other finan
cial assistance for educational purposes and 
job training for the spouses and children of 
fallen firefighters. 
SEC. 203. BOARD OF DIRECTORS OF THE FOUN· 

DATION. 
(a) ESTABLISHMENT AND MEMBERSHIP.-
(!) VOTING MEMBERS.-The Foundation 

shall have a governing Board of Directors 
(hereafter in this title referred to as the 
"Board"), which shall consist of nine voting 
members, of whom-

(A) one member shall be an active volun
teer firefighter; 

(B) one member shall be an active career 
firefighter; 

(C) one member shall be a Federal fire
fighter; and 

(D) six members shall have a demonstrated 
interest in the fire service. 

(2) NONVOTING MEMBER.-The Adminis
trator of the United States Fire Administra
tion of the Federal Emergency Management 
Agency (hereafter in this title referred to as 
the "Administrator" ) shall be an ex officio 
nonvoting member of the Board. 

(3) STATUS OF BOARD MEMBERS.-Appoint
ment to the Board shall not constitute em
ployment by, or the holding of an office of, 
the United States for the purposes of any 
Federal law. 

(4) COMPENSATION.-Members of the Board 
shall serve without compensation. 

(b) APPOINTMENT AND TERMS.-Within 3 
months after the date of enactment of this 
Act, the Administrator shall appoint the 
voting members of the Board. The voting 
members shall be appointed for terms of 6 
years, except that the Administrator, in 
making the initial appointments to the 
Board; shall appoint--

(!) three members to a term of 2 years; 
(2) three members to a term of 4 years; and 
(3) three members to a term of 6 years. 
(c) VACANCY.-A vacancy on the Board 

shall be filled within 60 days in the manner 
in which the original appointment was made. 

(d) CHAIRMAN.-The Chairman shall be 
elected by the Board from its voting mem
bers for a 2-year term. 

(e) QUORUM.-A majority of the current 
membership of the Board shall constitute a 
quorum for the transaction of business. 

(f) MEETINGS.-The Board shall meet at the 
call of the Chairman at least once a year. If 
a member of the Board misses three consecu
tive meetings, that individual may be re
moved from the Board and that vacancy 
filled in accordance with subsection (c). 

(g) GENERAL POWERS.-
(!) ACTIONS BY THE BOARD.-The Board may 

complete the organization of the Foundation 
by-

( A) appointing no more than two officers 
or employees; 

(B) adopting a constitution and bylaws 
consistent with this title; and 

(C) undertaking other such acts as may be 
necessary to carry out this title. 

(2) LIMITATION.-Officers and employees 
may not be appointed until the Foundation 
has sufficient funds to pay for their service!:' . 

(h) OFFICERS AND EMPLOYEES.-± 
(1) STATUS.-Officers and employees of the 

Foundation shall not be considered Federal 
employees, shall be appointed without regard 
to title 5, United States Code, governing ap
pointments in the competitive service, and 
may be paid without regard to chapter 51 and 
subchapter ill of chapter 53 of such title re
lating to classification and General Schedule 
pay rates. 

(2) MAXIMUM SALARY.-No officer or em
ployee may receive pay in excess of the an
nual rate of basic pay prescribed for level 
GS-15 of the General Schedule under section 
5107 of title 5, United States Code. 
SEC. 204. RIGHTS AND OBLIGATIONS OF THE 

FOUNDATION. 
(a) IN GENERAL.-The Foundation
(!) shall have perpetual succession; 
(2) may conduct business throughout the 

several States, territories, and possessions of 
the United States; 

(3) shall have its principal offices in the 
State of Maryland; and 

(4) shall at all times maintain a designated 
agent authorized to accept service of process 
for the Foundation. 

(b) SEAL.-The Foundation shall have an 
official seal selected by the Board which 
shall be judicially noticed. 

(c) POWERS.-To carry out its purposes 
under section 202, the Foundation shall have, 
in addition to the powers otherwise given it 
under this title, the usual powers of a cor
poration acting as a trustee in the State of 
Maryland, including the power-

(1) to accept, receive, solicit, hold, admin
ister, and use any gift, devise, or bequest, ei
ther absolutely or in trust, of real or per
sonal property or any income therefrom or 
other interest therein; 

(2) to sue and be sued, and complain and 
defend itself in any court of competent juris
diction, except that the members of the 
Board shall not be personally liable, except 
for gross negligence; 

(3) unless otherwise required by the instru
ment of transfer, to sell, donate, lease, in
vest, or otherwise dispose of any property or 
income therefrom; 

(4) to enter into contracts and other ar
rangements with public agencies and private 
organizations and persons and to make such 
payments as may be necessary to carry out 
its functions; and 

(5) to do any and all acts necessary and 
proper to carry out the purposes of the Foun
dation. 
SEC. 205. ADMINISTRATIVE SERVICES AND SUP· 

PORT. 
The Administrator may provide personnel, 

facilities, and other administrative services 
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to the Foundation and shall require and ac
cept reimbursements for such personnel, fa
cilities, and services that shall be deposited 
in the Treasury to the credit of the appro
priations then current and chargeable for the 
cost of providing such services. Notwith
standing any other provision of law, Federal 
personnel and stationery shall not be used to 
solicit funding for the Foundation. 
SEC. 206. VOLUNTEER STATUS. 

The Administrator may accept, without re
gard to the Federal civil service classifica
tion laws, rules, or regulations, the services 
of the Foundation, the Board, and the offi
cers and employees of the Board, without 
compensation from the United States Fire 
Administration, as volunteers in the per
formance of the functions authorized under 
this title. 
SEC. 207. AUDITS, REPORT REQUIREMENTS, AND 

PETITION OF A'ITORNEY GENERAL 
FOR EQUITABLE RELIEF. 

(a) AUDITS.-For purposes of the Act enti
tled "An Act to provide for audit of accounts 
of private corporations established under 
Federal law", approved August 30, 1964 (36 
U.S.C. 1101 et seq.), the Foundation shall be 
treated as a private corporation established 
under Federal law. 

(b) REPORT.-The Foundation shall, within 
4 months after the end of each fiscal year, 
prepare and submit to the appropriate com
mittees of the Congress a report of the Foun
dation's proceedings and activities during 
such year, including a full and complete 
statement of its receipts, expenditures, and 
investments. 

(C) RELIEF FOR CERTAIN FOUNDATION ACTS 
OR FAILURES TO ACT.-If the Foundation-

(1) engages in, or threatens to engage in, 
any act, practice, or policy that is inconsist
ent with the purposes set forth in section 
202(b); or 

(2) refuses, fails, or neglects to discharge 
its obligations under this title, or threatens 
to do so, the Attorney General may petition 
in the United States District Court for the 
District of Columbia for such equitable relief 
as may be necessary or appropriate. 
SEC. 208. IMMUNI1Y OF TIIE UNITED STATES. 

The United States shall not be liable for 
any debts, defaults, acts, or omissions of the 
Foundation nor shall the full faith and credit 
of the United States extend to any obliga
tion of the Foundation. 

Mr. BRYAN. Mr. President, as chair
man of the Commerce Committee 
Consumer Subcommittee, and a co
chairman of the congressional fire 
service caucus, I am pleased to present 
for consideration by the full Senate S. 
1690, legislation to reauthorize the U.S. 
Fire Administration. 

Fire safety is an issue of enormous 
importance to our country. Statistics 
show that the United States has one of 
the worst fire problems of any country 
in the industrialized world. Each year 
over 6,000 Americans are killed, and an 
additional 30,000 suffer injuries in our 
Nation's fires. More than 2.4 million 
fires are reported in the United States 
every year, and it is believed that ap
proximately 20 million more are unre
ported. These cost the American public 
$30 billion a year. 

The U.S. Fire Administration was 
created in 1974 to address the Nation's 
fire problem. The Administration was 
created to assist State and local offi
cials with fire prevention and control. 

The agency's activities include train
ing programs for local firefighters, and 
public education programs. 

The substitute I am offering today 
includes provisions reported by the 
Commerce Committee earlier this 
year. First, it seeks to provide the Fed
eral Fire Administration with the nec
essary funding to carry out its much 
needed programs. The legislation au
thorizes funding for fiscal years 1992 
through 1994. It also requires the Fire 
Administration to give priority to sev
eral issues and programs, including: 
First, the reduction of the incidence of 
residential fires, especially in resi
dences of the young and elderly; sec
ond, strengthening programs that help 
protect the lives and safety of fire and 
emergency medical services personnel; 
and third, enhancing residential sprin
kler programs. In addition, the legisla
tion requires the Fire Administration 
to report to Congress on its progress in 
implementing the Hotel and Motel Fire 
Safety Act of 1990. That act was passed 
by the Congress to encourage the in
stallation of sprinklers and smoke de
tectors in hotel and motel facilities, 
and thereby improve the fire safety of 
public accommodations. 

The substitute also includes provi
sions reported by the Commerce Cam
mi ttee from S. 1698, legislation to es
tablish the Fallen Firefighters Founda
tion. The Foundation is to be estab
lished for the benefit of the families of 
fallen firefighters. The foundation 
would be authorized to provide assist
ance to the families of fallen fire
fighters, including assistance to fami
lies to attend the annual memorial 
service at the National Firefighter Me
morial in Emmitsburg, MD, and schol
arships and financial assistance to the 
children and spouses of fallen fire
fighters who seek to further their edu
cation or job training. 

The Foundation is to be governed by 
a board of directors of nine members, 
who are to be appointed by the U.S. 
Fire Administrator. The Board mem
bers are to include volunteer, career, 
and Federal firefighters, and other rep
resentatives from the fire service com
munity. The Foundation is to be estab
lished as an independent organization, 
and will include members of the fire 
service, including volunteer, career, 
and Federal firefighters. The legisla
tion bars any Federal funding of the 
Foundation, and the substitute makes 
clear that no Federal personnel and 
stationery are to be used to solicit 
funds for the Foundation. 

In addition, the substitute includes 
the text of H.R. 3360, legislation that 
would require the installation of fire 
sprinklers in certain federally owned 
and constructed facilities. 

This legislation, Mr. President, is im
portant for the improvement of the Na
tion's fire protection efforts. I ask for 
the unanimous support of my col
leagues. 

Mr. HOLLINGS. Mr. President. As 
chairman of the Commerce Committee, 
I am pleased to express my support for 
S. 1690, legislation to reauthorize the 
U.S. Fire Administ.cation [USFA]. The 
USF A was established to address our 
Nation's fire problem, and is vital in 
our overall effort to reduce the number 
of fire-related injuries and deaths that 
occur in our Nation each year. 

In this regard, USFA works actively 
with State and local fire departments 
in developing programs to enhance 
public education about fire safety, and 
to provide training and educational 
programs for members of the fire serv
ice. Thus, passage of this legislation is 
not only necessary for the reauthoriza
tion of the USF A but also to provide 
the needed support and assistance to 
the brave men and women in our Na
tion's fire service. I, therefore, ask that 
my colleagues give their full support to 
this reauthorization bill. 

Mr. SARBANES. Mr. President, I 
want to express my strong support for 
the measure which is currently before 
the Senate. 

S. 1690 reauthorizes the programs of 
the U.S. Fire Administration and the 
National Fire Academy. Since these or
ganizations were established in the 
Federal Fire Prevention and Control 
Act of 1974 they have played an impor
tant role in reducing the loss of life 
and property due to fire. 

I am very pleased that the bill before 
us includes the language of S. 1698, leg
islation I authored to establish a Na
tional Fallen Firefighters Foundation. 
I want to thank Senator HOLLINGS and 
Senator BRYAN as well as their Repub
lican colleagues, Senator DANFORTH 
and Senator GORTON, for their leader
ship in bringing this Foundation bill 
before the Senate. 

Mr. President, establishment of a Na
tional Fallen Firefighters Foundation 
will help our Nation honor the approxi
mately 100 firefighters who die in the 
line of duty each year. 

These heroes are recognized by a sim
ple yet stirring monument on the 
grounds of the National Fire Academy 
in Emmitsburg, MD. The memorial is a 
bronze Maltese cross, a traditional 
symbol of the fire service, atop a lime
stone pyramid. It is surrounded by 
plaques listing the firefighters who 
have died each year since the memorial 
was dedicated in 1981. 

As my colleagues will recall, Con
gress has approved a joint resolution 
that I introduced to designate this 
striking monument as the official na
tional memorial to volunteer and ca
reer firefighters who die in the line of 
duty. In 1990 that resolution became 
Public Law 101-347. 

Each October, during Fire Prevention 
Week, a memorial service is held at the 
monument that honors all of the career 
and volunteer firefighters who were 
killed in the line of duty during the 
previous year. I have just sent to each 



28786 CONGRESSIONAL RECORD-SENATE September 29, 1992 
of my colleagues a letter inviting them 
to participate in this year's service 
which will be held on Sunday, October 
11. More than 1,000 family members and 
fellow firefighters will gather on the 
Fire Academy campus to honor the 105 
firefighters from 37 different States 
who died serving their communities 
during 1991. 

Mr. President, the Foundation estab
lished by this bill would allow individ
uals and organizations to support both 
the memorial and the annual service 
with voluntary donations. Assuming 
that the Foundation raised more 
money than was needed for those pri
mary purposes, my bill would permit 
financial help for the families of fallen 
firefighters such as educational schol
arships and assistance with the cost of 
traveling, to Maryland for the annual 
service. At the same time, the Founda
tion could use funds to assist with the 
planning, design, and construction of 
local memorials around our Nation 
honoring fallen firefighters. 

The Foundation would be a chari
table corporation run by a Board of Di
rectors that would include at least one 
volunteer firefighter, one career fire
fighter, and one Federal firefighter. 
The Board would be appointed by the 
Administrator of the U.S. Fire Admin
istration. Once sufficient funds were 
raised, the Board would be able to hire 
no more than two staff members. 

In order to further limit administra
tive expenses, it is my intention that 
the Foundation would have its office 
on the Fire Academy campus. The Fire 
Administrator would provide office 
space, personnel, and other administra
tive support to the Foundation. The 
Administrator could accept reimburse
ment from the Foundation for the asso
ciated expenses. 

Mr. President, I want to note that 
this bill has been strongly endorsed by 
the National Fire Academy Board of 
Visitors, the International Association 
of Fire Fighters, the National Volun
teer Fire Council, the International As
sociation of Arson Investigators, the 
National Fire Protection Association, 
the International Society of Fire Serv
ice Instructors, and by my friends in 
the Maryland State Firemen's Associa
tion. 

At this time, Mr. President, I want to 
commend the 21 Senators who are co
sponsors of S. 1698. I also want to 
thank Representative BEVERLY BYRON 
who introduced a House companion 
measure that has the bipartisan sup
port of 65 Members. 

I again thank the committee for in
cluding the National Fallen Fire
fighters Foundation in this bill and I 
urge adoption of the reauthorization. 

Mr. GORTON. Mr. President, I am 
happy to off er my support for the pas
sage of S. 1690, the Federal Fire Pre
vention Act, which has been modified 
to include several important fire safety 
measures. This bill has been greatly 

strengthened by the incorporation of 
H.R. 3360, the Federal Fire Safety Act 
of 1992. Consequently, the bill now in
cludes provisions which enhance fire 
safety in new and renovated Federal of
fice buildings, housing for Federal em
ployees, and federally funded housing 
and rental assistance programs. These 
important safety measures will, un
doubtedly, save the lives of many who 
work and live in Federal buildings and 
housing structures. 

This bill has the support of many fire 
officials in Washington State and 
across the country because of the im
portant safety and fire prevention 
measures which it encourages. By pass
ing this legislation the Senate has 
taken an important step toward pro
tecting our citizens from the devasta
tion of fire. 

Mr. JEFFORDS. Mr. President, the 
days before a Congress adjourns are 
often very frantic. For my colleague, 
Senator BRYAN, and I, this has defi
nitely been true as we each try to com
plete important legislative initiatives. 
I am glad that my colleague and I were 
able to work together on this initia
tive. 

There has been much said about Con
gress and the gridlock, but in this in
stance, I think a number of Members of 
both bodies deserve recognition for ris
ing above gridlock. First, I want to 
commend Senator BRYAN. Without his 
assistance, firefighters' families would 
not be receiving the protection that 
they now will be. Second, I want to 
thank my colleagues on the Senate 
Commerce Committee for their recent 
efforts and the Labor and Human Re
sources Committee for their support 
over the last 2 plus years. 

Next, I would like to thank my col
leagues in the House. This bill would 
not have gone forward without the sup
port of several Members of Congress. 
BILL FORD, BILL GOODLING, CASS 
BALLENGER, JOE GAYDOS, and PAUL 
HENRY of the Education and Labor 
Cammi ttee, I believe, deserve a special 
thanks. As the chairman, ranking 
member, and members of the authoriz
ing committee, this bill would not have 
gone forward without their blessing. 
They did not have to give their sup
port, but they did. I believe firefighters 
and their families owe much to these 
gentlemen. 

I also want to thank GEORGE BROWN 
and BOB WALKER, the chairman and 
ranking member of the House Science 
Committee, and their fellow committee 
members RICK BOUCHER, MARILYN 
LLOYD, and SHERRY BOEHLERT. These 
individuals know the value of good 
science. At a critical time, they lent 
their support to this effort. I, and fire
fighters everywhere, owe these individ
uals a debt of gratitude. 

As is true every Congress at this 
time of year, there is tremendous 
stress. Given the late hour, any amend
ment can seem troublesome until there 

has been time to review the issue at 
hand. Once my colleague and I had an 
opportunity to meet, we quickly 
worked things out. 

The amendment itself enjoys broad 
support. Twelve of my colleagues have 
cosponsored the initiative, the Work
ers' Family Protection Act. 

I want to thank Senators METZEN
BAUM, REID, LIEBERMAN, CHAFEE, 
D'AMATO, CONRAD, GoRE, DODD, SAS
SER, MOYNIHAN' GLENN' and LEVIN. 

What problem does the amendment 
address? It addresses the problem of 
workers inadvertently carrying toxic 
materials out of the workplace on their 
clothing into their homes. Exposure to 
family members results sometimes 
with disastrous results. Spouse and 
children have died from such exposure. 
Health officials estimate that 1 million 
families may be threatened, and fire
fighter's families may be at the great
est risk. 

Let me cite a few case studies. 
In Arizona, a 3-year-old girl died 

from liver cancer resulting from ar
senic exposure in the home. Her father 
worked with arsenic at a copper smelt
er. In Hawaii, pesticide workers had 10 
times the levels of arsenic in their 
homes than nonpesticide workers' 
homes. 

In Kentucky, workers at a laundry 
contaminated their homes with asbes
tos as as result of removing insulation 
at work. They asked their employer for 
permission to change their clothes at 
work before going home and were told 
no. Then they were fired when their 
homes were found to be contaminated. 
Auto workers in Michigan have had 
their homes contaminated with asbes
tos, as have North Carolina textile 
workers, Mississippi paper mill and 
shipyard workers, and Florida airport 
workers. Many people have died as a 
result of home exposure to asbestos. 

Lead has been found in homes many, 
many times as a result of workplace 
exposure. Home contamination inci
dents involving lead have occurred .in 
Minnesota, South Carolina, Oregon, 
Iowa, Alabama, Indiana, Texas, Penn
sylvania, North Carolina, Kentucky, 
New Jersey, Colorado, Tennessee, Vir
ginia, and my home State of Vermont. 
The dangers of lead are well known, 
but did my colleagues know that the 
blood from newborn babies umbilical 
cords have significantly higher blood 
lead levels when the fathers work with 
lead than when the fathers are not in
volved with lead? I have found docu
mented cases where babies had to be 
hospitalized because of home exposure 
to workplace lead. 

These are not the only contaminants 
that have been transported from the 
workplace to the home. Mercury, 
PCB's, dioxins, pesticides, even radio
nuclides from the workplace have been 
found in homes. Wives of PCB workers, 
for example, have been found to have 
PCB's in their blood, for example. 
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Many cases where family members 
have died or have been permanently in
jured have been documented. Children 
have even been poisoned by exposure to 
contaminants left by the previous oc
cupant of a home or by their parents 
before they were even born. I have even 
found cases of home contamination 
dating back to the 1930's in most 
States of the Union. Thus, to my col
leagues, this is a problem that most 
certainly affects your constituents. 

Numerous studies have been done 
showing a relationship between a par
ents' occupation and cancer in their 
children. Exposure to workplace 
chemicals in the home is one hypoth
esized exposure route. Given that this 
problem was identified as early as 1935, 
in Pennsylvania I might add, its well 
passed time we starting addressing it. 

So what does this bill do? This bill 
simply asks the five agencies with 
some responsibility for preventing or 
responding to home contamination to 
work together on a scientifically sound 
strategy to first assess the scope of the 
problem, and then to act to prevent fu
ture incidents. Special consideration is 
given to the family members of fire
fighters as they are often neglected by 
other occupational safety programs. 

The National Institutes for Occupa
tional Safety and Health, or NIOSH, is 
given the lead role. NIOSH is to collect 
the available information on this prob
lem. I plan to make my files on this 
subject available to NIOSH to assist in 
this effort. 

Then, experts from various profes
sions, from industrial hygiene to medi
cine, are to review this information 
and determine what if any data gaps 
exist and how best to fill these data 
gaps. This strategy for assessing the 
problem is then to be peer reviewed, fi
nalized, and implemented. 

As you can imagine, home contami
nation is a very volatile and sensitive 
issue. Thus, I understand the work that 
the sponsors of the underlying bill have 
accomplished. Consensus on tough is
sues is tough. 

This amendment, however, is a re
sponsible approach to addressing this 
problem. It is supported by both labor 
and industry. Neither I nor to my 
knowledge any of my colleagues know 
the extent of this problem. This ap
proach will provide the answers we 
need. 

Once again, I thank my colleagues 
for their assistance and hope fire
fighters across the country will let 
them know how much their efforts are 
appreciated. 

AMENDMENT NO. 3321 TO AMENDMENT NO. 3320 
(Purpose: To require the Director of the Na

tional Institute for Occupational Safety 
and Health to conduct a study of the preva
lence and issues related to contamination 
of workers' homes with hazardous chemi
cals and substances transported from their 
workplace and to issue or report on regula
tions to prevent or mitigate the future 
contamination of workers' homes) 
Mr. LUGAR. Mr. President, I send an 

amendment to the desk on behalf of 
Mr. JEFFORDS and ask for its imme
diate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Indiana [Mr. LUGAR] pro

poses an amendment numbered 3321 to 
Amendment No. 3320. 

Mr. LUGAR. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place, insert the follow

ing new section: 
SEC.-.WORKERS' FAMILY PROTECTION 

(a) SHORT TITLE.- This section may be 
cited as the "Workers' Family Protection 
Act". 

(b) FINDINGS AND PURPOSES.-
(1) FINDINGS.-Congress finds that-
(A) hazardous chemicals and substances 

that can threaten the health and safety of 
workers are being transported out of indus
tries on workers' clothing and persons: 

(B) these chemicals and substances have 
the potential to pose an additional threat to 
the health and welfare of workers and their 
families; 

(C) additional information is needed con
cerning issues related to employee trans
ported contaminant releases; and 

(D) additional regulations may be needed 
to prevent future releases of this type. 

(2) PURPOSE.- It is the purpose of this sec
tion to-

(A) increase understanding and awareness 
concerning the extent and possible health 
impacts of the problems and incidents de
scribed in paragraph (1); 

(B) prevent or mitigate future incidents of 
home contamination that could adversely af
fect the health and safety of workers and 
their families. 

(C) clarify regulatory authority for pre
venting and responding to such incidents; 
and 

(D) assist workers in redressing and re
sponding to such incidents when they occur. 

(C) EVALUATION OF EMPLOYEE TRANSPORTED 
CONTAMINANT RELEASES. 

(1) STUDY.-
(A) IN GENERAL.- Not later than 18 months 

after the date of enactment of this Act, The 
Director of the National Institute for Occu
pational Safety and Health (hereafter in this 
section referred to as the "Director"), in co
operation with the Secretary of Labor, the 
Administrator of the Environmental Protec
tion Agency . the Administrator of the Agen
cy for Toxic Substances and Disease Reg
istry, and the heads of other Federal Govern
ment agencies as determined to be appro
priate by the Director, shall conduct a study 
to evaluate the potential for, the prevalence 
of, and the issues related to the contamina
tion of workers' homes with hazardous 
chemicals and substances, including infec-

tious agents, transported from the work
place of such workers. 

(B) MATTERS TO BE EVALUATED.- In con
ducting the study and evaluation under sub
paragraph (A), the Director shall-

(i) conduct a review of past incidents of 
home contamination through the utilization 
of literature and of records concerning past 
investigations and enforcement actions un
dertaken by-

(l) the National Institute for Occupational 
Safety and Health; 

(II) the Secretary of Labor to enforce the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 651 et seq.); 

(Ill) States to enforce occupational safety 
and health standards in accordance with sec
tion 18 of such Act (29 U.S.C. 667); and 

(IV) other government agencies (including 
the Department of Energy and the Environ
mental Protection Agency), as the Director 
may determine to be appropriate; 

(ii) evaluate current statutory, regulatory, 
and voluntary industrial hygiene or other 
measures used by small, medium and large 
employers to prevent or remediate home 
contamination; 

(iii) compile a summary of the existing re
search and case histories conducted on inci
dents of employee transported contaminant 
releases, including-

(!) the effectiveness of workplace house
keeping practices and personal protective 
equipment in preventing such incidents; 

(ll) the health effects, if any, of the result
ing exposure on workers and their families; 

(Ill) the effectiveness of normal house 
cleaning and laundry procedures for remov
ing hazardous materials and agents from 
workers; home and personal clothing; 

(IV) indoor air quality, as the research 
concerning such pertains to the fate of 
chemicals transported from a workplace into 
the home environment; and 

(V) methods for differentiating exposure 
health effects and relative risks associated 
with specific agents from other sources of ex
posure inside and outside the home; 

(iv) identify the role of Federal and State 
agencies in responding to incidents of home 
contamination; 

(v) prepare and submit to the Task Force 
established under paragraph (2) and to the 
appropriate committees of Congress, a report 
concerning the results of the matters studied 
or evaluated under clauses (i) through (iv); 
and 

(iv) study home contamination incidents 
and issues and worker and family protection 
policies and practices related to the special 
circumstances of firefighters and prepare 
and submit to the appropriate committees of 
Congress a report concerning the findings 
with respect to such study. 

(2) DEVELOPMENT OF INVESTIGATIVE STRAT
EGY.-

(A) TASK FORCE.-Not later than 12 months 
after the date of enactment of this Act the 
Director shall establish a working group, to 
be known as the "Workers' Family Protec
tion Task Force". The Task Force shall-

(i) be composed of not more than 15 indi
viduals to be appointed by the Director from 
among individuals who are representative of 
workers, industry, scientists, industrial hy
gienists, the National Research Council, and 
government agencies, except that not more 
than one such individual shall be from each 
appropriate government agency and the 
number of individuals appointed to represent 
industry and workers shall be equal in num
ber; 

(ii) review the report submitted under 
paragraph (l)(B)(v); 
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(iii) determine, with respect to such report, 

the additional data needs, if any, and the 
need for additional evaluation of the sci
entific issues related to and the feasibility of 
developing such additional data; and 

(iv) if additional data are determined by 
the Task Force to be needed, develop a rec
ommended investigative strategy for use in 
obtaining such information. 

(B) INVESTIGATIVE STRATEGY.-
(i) CONTENT.-The investigative strategy 

developed under subparagraph (A)(iv) shall 
identify data gaps that can and cannot be 
filled, assumptions and uncertainties associ
ated with various components of such strat
egy, a timetable for the implementation of 
such strategy, and methodologies used to 
gather any required data. 

(ii) PEER REVIEW.-The Director shall pub
lish the proposed investigative strategy 
under subparagraph (A)(iv) for public com
ment and utilize other methods, including 
technical conferences or seminars, for the 
purpose of obtaining comments concerning 
the proposed strategy. 

(iii) FINAL STRATEGY.-After the peer re
view and public comment Is conducted under 
clause (ii), the Director, in consultation with 
the heads of other government agencies, 
shall propose a final strategy for investigat
ing issues related to home contamination 
that shall be implemented by the National 
Institute for Occupational Safety and Health 
and other Federal agencies for the period of 
time necessary to enable such agencies to 
obtain the information identified under sub
paragraph (A)(iii). 

(C) CONSTRUCTION.-Nothing in this section 
shall be construed as precluding any govern
ment agency from investigating issues relat
ed to home contamination using existing 
procedures until such time as a final strat
egy is developed or from taking actions in 
addition to those proposed in the strategy 
after its completion. 

(3) IMPLEMENTATION OF INVESTIGATIVE 
STRATEGY.-Upon completion of the inves
tigative strategy under subparagraph 
(B)(iii), each Federal agency or department 
shall fulfill the role assigned to it by the 
strategy. 

(d) REGULATIONS.-
(1) IN GENERAL.-Not later than 4 years 

after that date of enactment of this Act, and 
periodically thereafter, the Secretary of 
Labor, based on the information developed 
under subsection (c) and on other informa
tion available to the Secretary, shall-

(A) determine if . additional education 
about, emphasis on, or enforcement of exist
ing regulations or standards is needed and 
will be sufficient, or if additional regulations 
or standards are needed to protect workers 
and their families from employee trans
ported releases of hazardous materials; and 

(B) prepare and submit to the appropriate 
committees of Congress a report concerning 
the results of such determination. 

(2) ADDITIONAL REGULATIONS OR STAND
ARDS.-If the Secretary of Labor determines 
that additional regulations or standards are 
needed under paragraph (1), the Secretary 
shall promulgate such regulations or stand
ards as determined to be appropriate not 
later than 3 years after such determination. 

(e) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated, 
from sums otherwise authorized to be appro
priated, for each fiscal year such sums as 
may be necessary to carry out this section. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment (No. 3321) was agreed 
to. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment, as amended. 

The amendment (No. 3320) as amend
ed, was agreed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. If there 
be no further amendment to be pro
posed, the question is on agreeing to 
the committee amendment in the na
ture of a substitute, as amended. 

The committee amendment in the 
nature of a substitute, as amended, was 
agreed to. 

The PRESIDING OFFICER. The 
question is on the engrossment and 
third reading of the bill. 

The bill was ordered to engrossed for 
a third reading, was read the third 
time. 

FEDERAL FIRE PREVENTION AND 
CONTROL ACT OF 1974 

Mr. SIMON. Mr. President, I ask 
unanimous consent the Commerce 
Committee be discharged from further 
consideration of R.R. 2042, the House 
companion, and that the Senate then 
proceed to its immediate consider
ation, that all after the enacting clause 
be stricken and the text of S. 1690, as 
amended, be inserted in lieu thereof, 
that the bill be deemed read the third 
time, passed, and the motion to recon
sider be laid on the table. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
So the bill (H.R. 2042) was deemed 

read the third time, and passed. 
Mr. SIMON. Mr. President, I ask 

unanimous consent that Calendar 622, 
be indefinitely postponed. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PARTNERSHIPS FOR WILDLIFE 
ACT 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the Environ
ment and Public Works Committee be 
discharged from further consideration 
of S. 1491, the Partnerships for Wildlife 
Act and that the Senate then proceed 
to its immediate consideration. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The assistant legislative clerk read 
as follows: 

A bill (S. 1491) to establish a partnership 
among the United States Fish and Wildlife 
Service, the States, and private organiza
tions and individuals to conserve the entire 
diverse array of fish and wildlife species in 
the United States and to provide opportuni
ties for the public to enjoy these fish and 
wildlife species through nonconsumptive ac
tivities. 

The PRESIDING OFFICER. Is there 
objection to the immediate consider
ation of the bill? 

There being no objection, the Senate 
proceeded to consider the bill. 

AMENDMENT NO. 3322 
(Purpose: To clarify and amend certain 

provisions) 
Mr. SIMON. Mr. President, I send to 

the desk an amendment on behalf of 
Senator MITCHELL and Senator CHAFEE 
and ask for its for immediate consider
ation. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Illinois [Mr. SIMON] for 
Mr. MITCHELL (for himself and Mr. CHAFEE) 
proposes an amendment numbered 3322. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On page 9. line 22, subsection (d) is amend

ed to read as follows: 
"(d) LIMITATIONS ON FEDERAL PAYMENT.

The amount of appropriated Federal funds 
provided from the Fund by the Secretary to 
any designated State agency with respect to 
any fiscal year to carry out an eligible wild
life conservation and appreciation project 
under this section-

"(1) may not exceed $250,000.00; 
" (2) may not exceed one third of the total 

project cost for that fiscal year; 
" (3) may not exceed 40 percent of the total 

project cost for that fiscal year if designated 
State agencies from two or more States co
operate in implementing such a project; 

" (4) may not be used to defray the adminis
trative cost of State programs; and 

"(5) may not exceed the State share of the 
cost of implementing such a project. " . 

On page 10, lines 17 and 18, strike " if such 
an agency diverts revenue form activities it 
regulates" and insert "if revenue derived 
from activities regulated by such an agency 
is diverted" . 

On page 11, line 12, immediately before the 
semi-colon insert' ', of which not more than 4 
per centum shall be available to the Sec
retary and the National Fish and Wildlife 
Foundation to defray the costs of admin
istering this Act and evaluating wildlife con
servation and appreciation projects". 

On page 11, line 20, paragraph (4) is amend
ed to read as follows: 

"(4) Of the total amount provided from the 
Fund to assist a State in carrying out a wild
life conservation and appreciation project 
under subsection (a) of this section, at least 
50 per centum shall have been donated to the 
Fund by the National Fish and Wildlife 
Foundation.". 

On page 12, line 4, strike the word "whol
ly" . 

The PRESIDING OFFICER. Is there 
debate on the amendment? 

Mr. MITCHELL. Mr. President, many 
songbird species that nest in this coun
try and winter in Central and South 
America are declining. In the eastern 
United States, several of these species 
already are protected under the Endan
gered Species Act, and another 44 are 
showing signs of being in trouble. 

Many other fish and wildlife species 
not traditionally pursued by hunters or 
anglers, sometimes called nongame 
wildlife, also are declining. For in
stance, there has been a nationwide de-
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crease in the numbers of frogs and sala
manders. The reasons for the decline of 
those species and many others are un
known. At the same time, the research 
and management programs that are 
necessary to reverse these declines and 
to prevent others are not being under
taken. 

That is why I introduced the Partner
ships for Wildlife Act, along with Sen
ator CHAFEE. It will encourage badly 
needed wildlife research, management, 
conservation and appreciation projects 
through development of Federal-State
private partnerships. 

Of the approximately 2,600 species of 
native fish and wildlife in the United 
States, about 80 percent are not consid
ered to be game species. These species. 
from the cardinals and robins that visit 
our bird feeders to the puffins and peli
cans that frequent our coasts, rep
resent a rich recreational and cultural 
resource of the American people. 

Despite the popularity of wildlife, 
however, it is obvious that we are 
doing too little to conserve most spe
cies. The U.S. Fish and Wildlife Service 
has prepared a list of 30 migratory bird 
species that warrant concern because 
of population declines, small popu
lation sizes, or habitat limitations. 
Eleven of these species are found in 
Maine. 

In addition, there are over 275 fish 
and wildlife species officially classified 
as federally threatened or endangered. 
Many, if not all, of them would have 
escaped this perilous status if there 
had been programs in place to monitor 
and conserve them. 

Continuing to pay inadequate atten
tion to the full diversity of our wildlife 
will inevitably lead to the population 
declines of more species until they 
reach dangerously low levels where 
they. too, must be protected by the En
dangered Species Act. At that point, 
the task of rebuilding a species' num
bers is likely to be far less successful 
and far more costly. 

The U.S. Fish and Wildlife Service, 
the 50 State fish and wildlife agencies 
and private organizations and busi
nesses have all played important roles 
in the effort to sustain wildlife. But 
even greater achievements are possible 
if these efforts are made in concert 
with one another. 

Partnerships in fish and wildlife con
servation, such as the North American 
Wetlands Conservation Act, have prov
en to be remarkably successful. In its 
first 2 years, that law has stimulated 
over 200 partnerships resulting in $142 
million to conserve more than 600,000 
wetland acres. 

The Partnerships for Wildlife Act 
seeks to forge similar cooperative ef
forts to conserve many neglected spe
cies of fish and wildlife and to provide 
greater opportunities for the public to 
enjoy these resources. And, al though 
not yet enacted, this legislation al
ready has begun to work. Earlier this 

59--059 0-97 Vol. 138 (Pt. 20) 13 

year, at a hearing before the Environ
mental Protection Subcommittee, L.L. 
Bean in Freeport, ME, became the first 
private business to indicate its willing
ness to participate as a future partner 
in carrying out this legislation. 

Under the Partnerships for Wildlife 
Act, the Federal Government, the 
States, and private businesses and or
ganizations would each pay one-third 
of the cost of carrying out fish and 
wildlife conservation and appreciation 
projects. Consequently, the more than 
$6 million in Federal funding provided 
by the bill each year will be matched 
by at least $12 million in State and pri
vate funds. 

Up to $250,000 in Federal funds, and at 
least an equal amount from private 
sources, will be available each year to 
help any State fish and wildlife agency 
inventory and monitor fish and wildlife 
species and their habitats, identify and 
potential threats to these species and 
their habitats, and provide opportuni
ties for the public to view, learn about, 
and otherwise enjoy fish and wildlife. 
In Maine, these funds will benefit wild
life such as the box turtle and roseate 
tern, which have been designated as en
dangered and threatened, respectively, 
under State law, but not under the 
Federal Endangered Species Act. 

I hope that my colleagues will join 
Senator CHAFEE and I in supporting en
actment of the Partnerships for Wild
life Act. There are important eco
nomic, recreational, and educational 
reasons to encourage wildlife conserva
tion and appreciation, but the most im
portant reason, in my judgment, is 
that an abundant, diverse and healthy 
supply of fish and wildlife improves the 
quality of life for the American people. 

Mr. CHAFEE. Mr. President, I rise in 
strong support of S. 1491 the Partner
ships for Wildlife Act and would like to 
commend Senator MITCHELL for intro
ducing this bill and for his continued 
leadership on fish and wildlife issues. 

As we look toward preserving our 
natural heritage it is important to rec
ognize the value of the diversity of 
plant and animal life that are integral 
components of our native environment. 

This bill will help support efforts to 
conserve the 80 percent of our fish and 
wildlife species that are not currently 
protected under any law. It is my hope 
that through research, education, man
agement, and conservation efforts we 
can prevent these species from ever be
coming threatened or endangered. 

This measure incorporates a partner
ship concept for nongame fish and wild
life conservation. It is modeled after 
the partnerships that been utilized 
very effectively to preserve wetlands 
under the North American Wetlands 
Conservation Act, which was also au
thored by Senator MITCHELL. 

In addition, since 1986, the National 
Fish and Wildlife Foundation has 
matched $22 million in congressional 
appropriations with $40 million in non-

Federal donations. That is a pretty 
good return-almost 2 to 1-and has 
been used to fund over 540 partnership 
projects to improve our plant, fish, and 
wildlife resources. 

The remarkable success of public/pri
vate partnerships is due to the coopera
tive efforts of dedicated people from 
private businesses. conservation orga
nizations, and State and Federal Gov
ernment agencies. It is also indicative 
of widespread public support for preser
vation of our natural environment and 
concern for the decline of many fish 
and wildlife species. 

The U.S. Fish and Wildlife Service 
reports that 98 million adults, more 
than one-half of the adult population of 
this country, participated in fish and 
wildlife related activities in 1991-con
tributing $59.5 billion to the national 
economy. Last year more than 76 mil
lion Americans enjoyed non-consump
ti ve wildlife related activities such as 
feeding birds, observing and photo
graphing wildlife. 

The wildlife conservation and appre
ciation fund, established by this legis
lation, will help the public and private 
sectors work side-by-side to preserve 
native biological diversity and to pro
vide many more opportunities for 
Americans to share in the enjoyment 
of our fish and wildlife species in their 
natural habitat. 

The PRESIDING OFFICER. Without 
objection, the amendment is agreed to. 

So the amendment (No. 3322) was 
agreed to. 

Mr. SIMON. Mr. President, I move to 
reconsider the vote. 

Mr. LUGAR. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. If there 
are no further amendments to be pro
posed, without objection, the bill is 
deemed read a third time. 

Is there any further debate? 
Without objection, the bill is passed. 
So the bill (S. 1491), as amended, was 

passed; as follows: 
s. 1491 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Partnerships 
for Wildlife Act". 
SEC. 2. FINDINGS. 

The Congress finds the following: 
(1) Three-fourths of all American children 

and adults participate in wildlife-related rec
reational activities other than hunting, fish
ing and trapping. 

(2) In 1985, Americans spent over $14 billion 
on non-consumptive wildlife-related recre
ation. 

(3) The United States and Canada are in
habited by approximately two thousand six 
hundred vertebrate species of native fish and 
wildlife, which have provided food, clothing, 
and other essentials to a rapidly expanding 
human population. 

(4) Over 80 percent of vertebrate fish and 
wildlife species in North America are not 
harvested for human use. 
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(5) The continued well-being of this once

abundant fish and wildlife resource, and even 
the very existence of many species, is in 
peril. 

(6) In 1987, the United States Fish and 
Wildlife Service reported that forty-five 
common migratory bird species , which are 
not hunted, had exhibited significant de
clines in abundance, and that thirteen of 
these species have experienced widespread, 
systematic declines of 46.9 percent during a 
twenty-year study period. 

(7) There have been nationwide declines in 
frogs and other amphibians. 

(8) Over two hundred and seventy-five of 
vertebrate fish and wildlife species in the 
United States are now officially classified as 
threatened or endangered by the Federal 
Government. 

(9) During the past decade, fish and wildlife 
species, including invertebrates, were added 
to the rapidly growing list of threatened and 
endangered species in North America at the 
average rate of over one per month. 

(10) Currently, eighty-two species of inver
tebrates in the United States are listed as 
threatened or endangered under the Endan
gered Species Act, and another nine hundred 
and fifty-one United States invertebrate spe
cies are candidates for listing under that 
Act. 

(11) Proper management of fish and wild
life, before species become threatened or en
dangered with extinction, is the key to re
versing the increasingly desperate status of 
fish and wildlife. 

(12) Proper fish and wildlife conservation 
includes not only management of fish and 
wildlife species taken for recreation and pro
tection of endangered and threatened spe
cies, but also management of the vast major
ity of species which fall into neither cat
egory. 

(13) Partnerships in fish and wildlife con
servation, such as the Federal Aid in Wildlife 
Restoration Program, the Federal Aid in 
Sport Fish Restoration Program, and the 
North American Wetlands Conservation Act 
have benefitted greatly the conservation of 
fish and wildlife and their habitats. 

(14) A program that encourages partner
ships among Federal and State governments 
and private entities to carry out wildlife 
conservation and appreciation projects 
would benefit all species of fish and wildlife 
through such activities as management, re
search, and interagency coordination. 

(15) Many States, which are experiencing 
declining revenues, are finding it increas
ingly difficult to carry out projects to con
serve the entire array of diverse fish and 
wildlife species and to provide opportunities 
for the public to associate with, enjoy, and 
appreciate fish and wildlife through non
consumptive activities. 
SEC. 3. PURPOSES. 

The purposes of this Act are to establish a 
partnership among the United States Fish 
and Wildlife Service, designated State agen
cies, and private organizations and individ
uals-

(1) to carry out wildlife conservation and 
appreciation projects to conserve the entire 
array of diverse fish and wildlife species in 
the United States and to provide opportuni
ties for the public to use and enjoy these fish 
and wildlife species through nonconsumptive 
activities; 

(2) to enable designated State agencies to 
respond more fully and utilize their statu
tory and administrative authorities by car
rying out wildlife conservation and apprecia
tion projects; and 

(3) to encourage private donations, under 
the leadership of the National Fish and Wild-

life Foundation, to carry out wildlife con
servation and appreciation projects. 
SEC. 4. DEFINITIONS. 

As used in this Act-
(1 ) The terms "conserve" and "conserva

tion" means to use, and the use of, such 
methods and procedures which are necessary 
to ensure, to the maximum extent prac
ticable, the well being and enhancement of 
fish and wildlife and their habitats for the 
educational, aesthetic, cultural, rec
reational, scientific, and ecological enrich
ment of the public. Such methods and proce
dures may include. but are not limited to, 
any activity associated with scientific re
sources management, such as research, cen
sus, law enforcement, habitat acquisition , 
maintenance, development, information, 
education, population manipulation, propa
gation , technical assistance to private land
owners, live trapping, and transplantation. 

(2) The term " designated State agency" 
means the State fish and wildlife agency, 
which shall be construed to mean any de
partment, or any division of any department 
of another name, of a State that is empow
ered under its laws to exercise the functions 
ordinarily exercised by a State fish and wild
life agency. 

(3) The term " fish and wildlife" means wild 
members of the animal kingdom that are in 
an unconfined state. 

(4) The term "Fund" means the Wildlife 
Conservation and Appreciation Fund estab
lished under section 5(f) of this Act. 

(5) The term " National Fish and Wildlife 
Foundation" means the charitable and non
profit corporation established under section 
2 of the National Fish and Wildlife Founda
tion Establishment Act (16 U.S.C. 3701). 

(6) The term " nonconsumptive activities" 
means fish and wildlife associated activities 
other than harvesting of fish and wildlife and 
includes, but is not limited to, 
photographing, observing, learning about, or 
associating with, fish and wildlife. 

(7) The term "Secretary" means the Sec
retary of the Interior, acting through the Di
rector of the United States Fish and Wildlife 
Service. 

(8) The term " wildlife conservation and ap
preciation project" means a project which is 
directed toward nonconsumptive activities 
or toward the conservation of those species 
of fish and widlife that-

(A) are not ordinarily taken for recreation, 
fur, or food; except that if under applicable 
State law, any fish and wildlife may be 
taken for recreation, fur, or food in some but 
not all, areas of the State, a wildlife con
servation and appreciation project may be 
directed toward the conservation of any of 
such fish and wildlife within any area of the 
State in which such taking is not permitted; 

(B) are not listed as endangered species or 
threatened species under the Endangered 
Species Act of 1973, as amended (16 U.S.C. 
1531-1543); and 

(C) are not marine mammals within the 
meaning of section 3(5) of the Marine Mam
mal Protection Act of 1972, as amended (16 
u.s.c. 1362(5)). 
SEC. 5. WILDLIFE PARTNERSHIP PROGRAM. 

(a) IN GENERAL.-The Secretary shall pro
vide the amounts available in the Fund to 
designated State agencies on a matching 
basis to assist in carrying out wildlife con
servation and appreciation projects that are 
eligible under subsection (b) of this section. 

(b) ELIGIBLE PROJECTS.-The following 
wildlife conservation and appreciation 
projects shall be eligible for matching funds 
from the Fund: 

(1) inventory of fish and wildlife species; 

(2) determination and monitoring of the 
size, range and distribution of populations of 
fish and wildlife species; 

(3) identification of the extent, condition, 
and location of the significant habitats of 
fish and wildlife species; 

(4) identification of the significant prob
lems that may adversely affect fish and wild
life species and their significant habitats; 

(5) actions to conserve fish and wildlife 
species and their habitats; and 

(6) actions of which the principal purpose 
is to provide opportunities for the public to 
use and enjoy fish and wildlife through non
consumptive activities. 

(C) PROJECT STANDARDS.-The Secretary 
shall not provide funding to carry out an eli
gible wildlife conservation and appreciation 
project unless the Secretary determines that 
such a project-

(1) is planned adequately to accomplish the 
stated objective or objectives; 

(2) utilizes accepted fish and wildlife man
agement principles, sound design and appro
priate procedures; 

(3) will yield benefits pertinent to the iden
tified need at a level commensurate with 
project costs; 

(4) provides for the tracking of costs and 
accomplishments related to the project; 

(5) provides for monitoring, evaluating, 
and reporting of the accomplishment of 
project objectives; and 

(6) complies with all applicable Federal en
vironmental laws and regulations. 

(d) LIMITATIONS ON FEDERAL PAYMENT.
The amount of appropriated Federal funds 
provided from the Fund by the Secretary to 
any designated State Agency with respect to 
any fiscal year to carry out an eligible wild
life conservation and appreciation project 
under this section-

(1) may not exceed $250,000; 
(2) may not exceed one third of the total 

project cost for that fiscal year; 
(3) may not exceed 40 percent of the total 

project cost for that fiscal year if designated 
State agencies from two or more States co
operate in implementing such a project; 

(4) may not be used to defray the adminis
trative cost of State programs; and 

(5) may not exceed the State share of the 
cost of implementing such a project. 

(e) FORM OF STATE SHARE.-The share of 
the cost of carrying out eligible projects 
under this section shall be from a non-Fed
eral source and shall not be in the form of an 
in-kind contribution. 

(f) ELIGIBILITY OF DESIGNATED STATE AGEN
CIES.-No designated State agency shall be 
eligible to receive matching funds from the 
Wildlife Conservation and Appreciation Fund 
if revenue derived from activities regulated 
by such an agency is diverted for any pur
pose other than the management and con
servation of fish and wildlife. Such revenue 
shall include, but not be limited to, all in
come from the sale of hunting, fishing and 
trapping licenses; all income from nongame 
checkoff systems; all income from the sale of 
waterfowl, habitat conservation, and other 
stamps that are requisite for engaging in 
certain activities regulated by the des
ignated State agency; all income from the 
sale of any commodities and products by the 
designated State agency from lands and wa
ters administered by the State for fish and 
wildlife purposes; and all funds apportioned 
to the designated State agency under the 
Federal Aid in Wildlife and Sport Fish Res
toration Programs. 

(g) ESTABLISHMENT OF FUND.-(1) The Sec
retary shall establish the Fund, which shall 
consist of amounts deposited into the Fund 
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by the Secretary under paragraph (2) of this 
subsection. 

(2) The Secretary shall deposit into the 
Fund-

( A) amounts appropriated to the Secretary 
for deposit to· the Fund, of which not more 
than 4 percent shall be available to the Sec
retary and the National Fish and Wildlife 
Foundation to defray the costs of admin
istering this Act and evaluating wildlife con
servation and appreciation projects; and 

(B) amounts received as donations from 
the National Fish and Wildlife Foundation or 
other private entities or persons for deposit 
to the Fund. 

(3) The Secretary may accept and use do
nations from the National Fish and Wildlife 
Foundation and other private entities or per
sons for purposes of assisting States under 
this section. 

(4) Of the total amount provided from the 
Fund to assist a State in carrying out a wild
life conservation and appreciation project 
under subsection (a) of this section, at least 
50 percent shall have been donated to the 
Fund by the National Fish and Wildlife 
Foundation. 

(h) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to 
the Fund and to the Secretary for each of fis
cal years 1992 through 1995 not to exceed 
$6,250,000 to match the amount of contribu
tions made to the Fund by the National Fish 
and Wildlife Foundation. 

Mr. SIMON. Mr. President, I move to 
reconsider the vote. 

Mr. LUGAR. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

AMERICAN FOLKLIFE CENTER 
APPROPRIATIONS 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the Senate 
proceed to the immediate consider
ation of H.R. 5058, a bill to authorize 
appropriations for the American 
Folklife Center for fiscal year 1993, just 
received from the House, that the bill 
read deemed read three times, passed, 
and the motion to reconsider laid upon 
the table. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

So the bill (H.R. 5058) was deemed 
read a third time and passed. 

NATIONAL RAILROAD PASSENGER 
CORPORATION AUTHORIZATION 
ACT 
Mr. SIMON. Mr. President, I ask that 

the Chair lay before the Senate a mes
sage from the House of Representatives 
on H.R. 4250. 

The PRESIDING OFFICER laid be
fore the Senate the following message 
from the House of Representatives: 

Resolved , That the House disagree to the 
amendment of the Senate to the bill (R.R. 
4250) entitled "An Act to authorize appro
priations for the National Railroad Pas
senger Corporation, and for other purposes," 
and ask a conference with the Senate on the 
disagreeing votes of the two Houses thereon. 

Ordered, That Mr. Dingell, Mr. Swift, Mr. 
Slattery, Mr. Lent, and Mr. Ritter be the 

managers of the conference on the part of 
the House. 

Mr. SIMON. Mr. President, I move 
that the Senate insist on its amend
ment, agree to the request of a con
ference, and that the Chair be author
ized to appoint conferees on the part of 
the Senate. 

The PRESIDING OFFICER. The 
question is on agreeing to the motion. 

The motion was agreed to, and the 
Chair appointed Mr. HOLLINGS, Mr. 
EXON, and Mr. DANFORTH, conferees on 
the part of the Senate. 

CALENDAR 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Senate 
proceed to the immediate consider
ation of Calendar Nos. 681 and 740 en 
bloc; that the bills be considered read 
for the third time, passed, and the mo
tions to reconsider en bloc the passage 
of the bills be laid on the table. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

U.S. COMMISSION ON CIVIL 
RIGHTS AUTHORIZATION ACT 

The bill (H.R. 5399) to amend the 
United States Commission on Civil 
Rights Act of 1983 to provide an author
ization of appropriations, was consid
ered, ordered to be engrossed for a 
third reading, read the third time, and 
passed. 

U.S. COMMISSION ON CIVIL RIGHTS 
AUTHORIZATION 

Mr. SIMON. As chairman of the Judi
ciary Committee Subcommittee on the 
Constitution, I am pleased to support 
H.R. 5399, legislation to set the fiscal 
year 1993 authorization for the U.S. 
Commission on Civil Rights at $8.27 
million. 

Last year at this time , Senator 
ORRIN HATCH and I drafted a 3 year ex
tension of the Civil Rights Commis
sion. Today, H.R. 5399, authored by the 
chairman of the House authorizing sub
committee, DON EDWARDS of California, 
increases the Commission's authoriza
tion from the current level to $8.27 mil
lion. 

This authorization amount gives the 
Commission an inflation increase on 
nonsalary items, a cost of living in
crease, and an allotment for moving 
expenses. While I would prefer to see 
all of the Co-mmission's resources go 
into substantive civil rights matters, 
the Commission is being forced to 
move because of what the General 
Services Administration has disclosed 
are unsafe conditions in its current 
building. 

From my perspective, the amount set 
in this bill, while lower than the ad
ministration's request for the Civil 
Rights Commission this year, rep
resents not only an increase in author
ization amount but an increase in faith 
and trust in the Commission's work 
and accomplishments. 

This year, for example, the Commis
sion produced an extensive written re
port of the Civil Rights Issues Facing 
Asian Americans in the 1990s. This ex
cellent report, widely heralded 
throughout Asian-American commu
nities nationwide, documents the so
cioeconomic status of this growing 
population. The Commission also com
pleted an additional report entitled, 
"Prospects & Impact of Losing State 
and Local Agencies from the Federal 
Fair Housing System. 

Legislatively, the Commission made 
recommendations to Congress in sup
port of the 1991 Civil Rights Act, testi
fied in strong support of the Voting 
Rights Act Language Assistance 
Amendments of 1992, made formal com
ments to the EEOC disagreeing with its 
proposed policy guidance on the appli
cability of damage provisions to pend
ing charges and pre-Act conduct in the 
implementation of the Civil Rights 
Act, and opposed the administration's 
proposal on minority scholarships. 

The Commission has committed it
self to a major programmatic focus on 
the broad ranging topic of "Racial and 
Ethnic Tensions in American Commu
nities: Poverty, Inequality, and Dis
crimination." The goal of this effort is 
to focus national attention in the next 
3 to 5 years on the state of ethnic and 
racial relations, the causes of the wors
ening tensions throughout our commu
nities and the continuing need to find 
solutions to what has aptly been 
termed a national tragedy. The Com
mission has already held three fact
finding hearings, including one in the 
city of Chicago, to examine civil rights 
concerns of Hispanics and how commu
nities can work together. 

The Commission continues to address 
significant issues in the area of civil 
rights. We all need to pay closer atten
tion on these pressing matters and I 
am pleased that the Commission is 
playing a role. I will continue to mon
itor the Commission's progress and 
work in the upcoming fiscal year. 

FAIR HOUSING RIGHTS 
AMENDMENTS ACT 

The bill (S. 1697) to amend title IX of 
the Civil Rights Act of 1968 to increase 
the penal ties for violating the fair 
housing provisions of the Act, and for 
other purposes, was considered, ordered 
to be engrossed for a third reading, 
read the third time, and passed; as fol
lows: 

s. 1697 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION I. SHORT TITLE. 

This Act may be cited as the "Fair Hous
ing Rights Amendments Act of 1991". 
SEC. 2. PENALTIES FOR ACTS OF VIOLENCE OR 

INTIMIDATION. 
Section 901 of the Act entitled "An Act to 

prescribe penalties for certain acts of vio-
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lence or intimidation, and for other pur
poses'', approved April 11, 1968 (known as the 
'Civil Rights Act of 1968' ; Public Law 90-284; 
42 U.S.C. 3631), is amended to read as follows: 

"SEC. 901. PREVENTION OF INTIMIDATION IN 
FAIR HOUSING CASES. 

"(a) UNLAWFUL ACTS.-It shall be unlawful 
to use force or threat of force, whether or 
not acting under color of law, to willfully in
jure, intimidate, or interfere with, or at
tempt to injure, intimidate, or interfere 
with-

"(1) any person because of the race, color, 
religion, sex, handicap, familial status, or 
national origin of the person and because the 
person is or has been selling, purchasing, 
renting, financing, occupying, or contracting 
or negotiating for the sale, purchase, rental, 
financing, or occupation of any dwelling, or 
applying for or participating in any service, 
organization, or facility relating to the busi
ness of selling or renting dwellings; or 

"(2) any person because the person is, or 
has been, or in order to intimidate the per
son or any other person or any class of per
sons from-

"(A) participating, without discrimination 
on account of race, color, religion, sex, hand
icap, familial status, or national origin, in 
any of the activities, services, organizations, 
or facilities described in paragraph (1) of this 
section; or 

"(B) affording another person or class of 
persons opportunity or protection so to par
ticipate; or 

"(3) any citizen because the citizen is, or 
has been, or in order to discourage the citi
zen or any other citizen from lawfully aiding 
or encouraging other persons to participate, 
without discrimination on account of race, 
color, religion, sex, handicap, familial sta
tus, or national origin, in any of the activi
ties, services, organizations, or facilities de
scribed in paragraph (1), or participating 
lawfully in speech or peaceful assembly op
posing any denial of the opportunity so to 
participate. 

"(b) PENALTIES.-Whoever commits an act 
described in subsection (a)--

"(1) shall be fined not more than $100,000, 
or imprisoned not more than 1 year, or both; 

"(2) that results in bodily injury shall be 
fined not more than $250,000, or imprisoned 
not more than 10 years, or both; 

"(3) that results in death shall be subject 
to imprisonment for any term of years or for 
life; and 

" (4) that results in property damage ex
ceeding the sum of $100, or uses or attempts 
to use fire in committing the act, or uses or 
carries a firearm while committing the act, 
shall be fined not more than $250,000, or im
prisoned not more than 5 years, or both. 

"(c) DEFINITIONS.-As used in this section: 

"(1) FAMILIAL STATUS.-The term 'familial 
status' has the meaning given the term in 
section 802. 

"(2) FIREARM.-The term 'firearm' has the 
meaning given the term in section 921(a)(3) 
of title 18, United States Code. 

"(3) HANDICAP.-The term 'handicap' has 
the meaning given the term in section 802. 

"(4) BODILY INJURY.-The term 'bodily in
jury' has the meaning given the term in sec
tion 1515(a)(5) of title 18, United States 
Code." 

EXECUTIVE SESSION 

TREATY WITH THE UNION OF SO
VIET SOCIALIST REPUBLICS ON 
THE REDUCTION AND LIMITA
TION OF STRATEGIC OFFENSIVE 
ARMS (THE START TREATY)
TREATY DOC. NO. 102-20 

PROTOCOL TO THE TREATY WITH 
THE UNION OF SOVIET SOCIAL
IST REPUBLICS ON THE REDUC
TION AND LIMITATION OF STRA
TEGIC OFFENSIVE ARMS-TREA
TY DOC. NO. 102-32 

The Senate continued with the con
sideration of the treaty and the proto
col. 

Mr. LUGAR. Will the Chair inform 
me of the number of the amendment 
that we were just debating? 

The PRESIDING OFFICER. The 
amendment by the Senator from Wyo
ming is amendment numbered 3270. 

Mr. LUGAR. I ask for the yeas and 
nays on amendment numbered 3270. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. LUGAR. For the information of 

all Senators, my understanding is that 
vote will occur, without previous busi
ness, at 9 a.m. tomorrow morning. 

The PRESIDING OFFICER. The Sen
ate will now return to legislative ses
sion. 

LEGISLATIVE SESSION 
Mr. EXON. Mr. President, I ask unan

imous consent that I be permitted to 
proceed as if in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

UNDERCHARGE EQUITY ACT 
Mr. EXON. I ask unanimous consent 

that the Senate proceed to the imme
diate consideration of Calendar No. 592, 
S. 1675, the Undercharge Equity Act. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. LUGAR. Mr. President, on behalf 
of a Member on our side of the aisle, I 
object. 

The PRESIDING OFFICER. Objec
tion is heard. 

(Mr. WOFFORD assumed the chair.) 
Mr. EXON. Mr. President, I intend to 

talk on this subject for some period of 
time. 

Let me start out by saying that on a 
truly bipartisan basis, we have been 
trying-so far without success-to get 
up this undercharge matter for trans
portation that is causing great, great 
concern. 

This measure came unanimously out 
of the Commerce · Committee. We have 
had it cleared on both ·sides of the aisle 
on one or two occasions. And then, in 

the last 10 days or so, we have experi
enced the rolling hold. And everybody 
in this body knows what a rolling hold 
is. Maybe some of the people listening 
do not know what a rolling hold is. 

A rolling hold is any Member of the 
U.S. Senate, if he is contacted by a spe
cial interest group or someone else, has 
the right to have an objection raised to 
the matter of bringing up the bill. 

I just went through the exercise of 
doing that in the prescribed manner 
and, of course the matter was objected 
to on that side of the aisle. 

Sooner or later, if we are ever going 
to eliminate the logjams, if we are 
going to eliminate serious matters that 
we find ourselves in from time to time 
that these days are best described as a 
gridlock, then we are going to have to 
make lots and lots of changes, includ
ing changes in the Senate rules that 
allow Senators to place holds on bills 
at will, especially when it is an orga
nized effort by powerful forces outside 
of this body simply calling on the tele
phone and saying, "I object to such and 
such a measure, and would you put a 
hold on it?" So Senators, for reasons 
best known to themselves, put holds on 
the bill. 

In this particular instance, the roll
ing hold has been most typical. There 
were four or five or six Senators on 
this side of the aisle that had placed 
holds on the bill. We tracked that 
down. And, finally, we would get one 
Senator to eliminate his hold on the 
bill. We would be ready to pass it and 
then, boom, up jumps another Senator 
that had been called by a special inter
est group to put a hold on the bill. 

No longer than 15 minutes ago, in the 
well of the Chamber, I had a discussion 
with Senator BURNS from Montana, 
who is a very important member of the 
Surface Transportation Subcommittee 
under the Commerce Committee. He 
assured me that Senator KASTEN, who 
is the ranking Republican member of 
the Surface Transportation Sub
committee, had indicated that the 
matter had been thoroughly cleared on 
the Republican side of the aisle. 

We had agreed that we would allow 
this to come up in the wrapup tonight 
and place it into law. 

Why is this important? It is impor
tant because the undercharge matter is 
causing great disruption, especially to 
small businesses throughout the coun
try. 

I want to say that I support the Un
dercharge Equity Act of 1992. A great 
deal of work and negotiations have 
gone into this very important piece of 
legislation. 

For those who are not. familiar with 
the current undercharge crisis, I will 
attempt to briefly summarize exactly 
what the problems are and how this 
measure would correct them. I will 
simply say that, unless we can pass 
this bill, there remains a very ominous 
cloud which hangs over thousands of 
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Americans' businesses, both large busi
nesses and small businesses. 

In the heyday of the Reagan-Bush 
area of trucking deregulation, the 
Interstate Commerce Commission did a 
less than vigorous job of enforcing the 
requirement that trucking companies 
file their tariffs. At the same time, 
competition in the trucking business 
heated up. Discounting and low rates 
became rampant. Throughout the 
1980's, trucking firms, both small and 
large, went out of business. Trustees of 
those bankrupt firms then went search
ing for some deep pockets to enlarge 
the assets of the bankrupt company. 

The trustees came up an intriguing 
legal theory and attempted to collect 
from former customers of these bank
rupt trucking firms. What they were 
talking about was the difference be
tween the amount that was billed and 
paid and the amount of the last tariff 
that was on file with the Interstate 
Commerce Commission, which we gen
erally called the ICC. 

These claims became known as un
dercharges. It is as if you flew from 
Washington, DC, to Omaha for $200, and 
3 years later, after you had paid your 
bill, after you had completed the trans
action, you received another bill for 
$100 after the airline that you flew in 
went bankrupt. 

In 1990, in somewhat of a surprising 
decision, known as the Maislin case, 
the U.S. Supreme Court ruled that the 
trustees could seek such reimburse
ment. The Court also sent a clear mes
sage to the Congress to legislatively 
address the inequities of this situation 
that were very much apparent to all. 

Soon after the Supreme Court case, 
the Surface Transportation Sub
committee which I chair, held hear
ings. And not long after that I proposed 
legislation to virtually wipe out all un
dercharge claims. That legislation was 
stopped in the closing days of the lOlst 
Congress. 

Much has been said and much has 
been done. The current efforts to enact 
this Trucking Undercharge Equity Act 
as a freestanding bill have been sty
mied in the Congress again and again 
and again. And the stymieing is even 
more important at this particular junc
ture, as we try to end the session here 
in the next few days. 

Also I would tell you, Mr. President, 
the people of responsibility in similar 
committees on the other side of the 
Hill, in the House of Representatives, 
are awaiting the passage of this bill so 
they can take proper action in the clos
ing days of this session on their side of 
the Hill as well. 

In the 102d Congress, I again intro
duced legislation and the subcommit
tee, with my colleagues on the Com
merce Committee, attempted to find 
an equitable solution to this problem. 
After extensive discussions with all 
parties, the Senate Commerce 'Commit
tee approved the Undercharge Equity 

Act which, rather than dismiss all 
claims, sought to craft an equitable 
settlement. 

This equitable approach does not full 
satisfy anyone involved, which I would 
suggest is typical of some kind of 
reaching a consensus or a compromise. 
This equitable approach does not fully 
satisfy me, the Teamsters Union, the 
trucking companies, or all of the mem
bers on the Subcommittee of Surface 
Transportation. 

But it does take an important step in 
the right direction. It does not fully de
stroy the interests of anyone involved 
with whom we have consulted, hours 
and hours and days and days. 

Simply put, the legislation offers 
shippers two choices to settle under
charge claims. They can take their 
case to the Interstate Commerce Com
mission for a determination of rate 
reasonableness, or they can elect to 
utilize an expedited settlement proce
dure, based on a percentage of the pre
scribed bill. 

Following the committee action I 
conducted another extended negotia
tion session with Senators ADAMS and 
WELLSTONE, who were concerned about 
the potential creditors in the under
charge cases. As a result of these dis
cussions, we reached a consensus 
amendment which would provide ship
pers an equitable opportunity to dis
pose of these claims. 

Under the settlement formula, small 
businesses would be relieved of any un
dercharged liability. Large truckload 
shippers would be given the option of 
settling for 10 percent of the equitable 
undercharge and large less-than-truck
load shippers would be given an option 
of settling for 20 percent of the equi
table undercharge. 

Those who chose not to settle could 
litigate their liabilities through a rate 
reasonableness determination by the 
Interstate Commerce Commission. 

This compromise is fair, it is just, it 
is the only thing we can do now, and it 
must be passed. The alternative to this 
legislation is to let the status quo 
stand. The status quo is untenable for 
all concerned, for shippers and, more 
important, for the Nation's economy. A 
dark cloud of billions of dollars-let me 
repeat, Mr. President-a dark cloud of 
billions of dollars of undercharge li
abilities hangs over thousands of these 
businesses. For creditors, especially 
workers owed back wages and pension 
funds, any meaningful recovery is rap
idly being eaten away by legal account
ing, auditing, and lobbying collections, 
and over and over again the system re
peats itself. The unemployed workers, 
the widows and orphans will not likely 
gain any benefit if undercharged cases 
are not addressed by the Congress. 

The current situation only enriches 
the middleman. If the Congress does 
not act, only the pockets of the law
yers and the accountants and the lob
byists will be filled to overflowing. The 

undercharge equity bill is the best hope 
for all involved. For shippers it offers 
an opportunity to put the undercharge 
crisis behind them, and for creditors to 
offer certain settlement with minimal 
overhead expense. 

Mr. President, we do not have the 
luxury to delay on this matter until 
next year. Many former customers of 
these bankrupt trucking companies 
will themselves soon face bankruptcy. 
Potential liabilities will also have an 
adverse impact on the availability of 
credit for firms caught in this unfair 
nightmare. Now is the time to act. I 
have offered a compromise in reason 
and in good faith. I ask my colleagues 
to embrace the hard work of the Com
merce Committee and that of Senators 
ADAMS and WELLSTONE and myself and 
support the passage of the Undercharge 
Equity Act. 

Mr. President, I simply point out 
that cosponsors of this amendment in
clude the ranking Republican on the 
Subcommittee on Commerce, Senator 
KASTEN, and also an important member 
of that same subcommittee, Senator, 
BURNS, of the State of Montana. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. EXON. Mr. President, I ask unan
imous consent that the order for the 
quorum can be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. EXON. Mr. President, this is 
somewhat of a complicated issue, and 
to better explain how important this 
is, I would like to at this time read 
some newspaper stories that have come 
out on this matter so that the other 
Members of the U.S. Senate who have 
not been involved in this recognize 
what a critical problem we have here 
and why we have to solve it. I am read
ing now from a story regarding this 
proposal from the Washington Post of 
June 16, 1992. The headline is: "Law 
Lets Trucking Firms Raise Rates 
Retroactively." Subhead line: "Loop
hole Results in Flood of Revised Bills." 

Dale Miller is a small business owner who 
makes fun things. With 70 employees and 
about SlO million a year in business, his New 
Berlin, Pa., company, Playworld Systems 
Inc., is not a giant of industry, but it does 
make a comfortable profit. 

Last August, however, a thick envelope ar
rived from a lawyer in California that upset 
Miller's comfortable world. According to the 
attorney, the playground equipment manu
facturer owed more than $500,000 to a bank
rupt trucking company, Transcon Inc. 

Miller had just entered the new twilight 
zone of transportation, in which attorneys 
for bankrupt truck lines are sending bills to 
hundreds of thousands of customers for bil
lion of dollars in services they had already 
paid for. The practice, which got a low-key 
start a few years ago, has mushroomed in the 
last year. And the Supreme Court said that 
while it's unfair, it's legal. 
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That is why, Mr. President, this is a 

priority matter and I am going to do 
everything that I can to insist that the 
Senate act on and stay away from 
these special-interest groups outside 
this body who are blocking a measure 
which most of the Members of this Sen
ate would vote for given an oppor
tunity to do so. 

Like other surprised business owners 
around the country, Miller had dealt hon
estly with the trucking company, agreeing 
on freight rates and paying his bills prompt
ly. He had done nothing illegal or improper. 
But now, someone was saying: Sorry, we've 
found a loophole in the law and you actually 
owe a lot more. 

"If we continue to exist, we're going to be 
at an incredible disadvantage," said Miller, 
who has already paid his own lawyer $30,000 
to fight the charge. "The frustrating thing is 
we didn't do anything wrong." 

The problem was created by the Motor Car
rier Act of 1980, which was supposed to de
regulate the trucking industry, but which 
left the job only half complete. 

Attorneys have discovered that an internal 
conflict in the law allows trucking compa
nies to retroactively charge the highest rate 
on file with the Interstate Commerce Com
mission (ICC), rather than lower rates they 
negotiated with their customers. 

It is the equivalent of a bankrupt airline 
telling passengers who bought discount tick
ets that they now must pay full fare for a 
trip taken years ago, something that cannot 
happen because airline deregulation was 
more complete. 

Attorneys for the bankrupt truck lines and 
the Teamsters Union say they are merely 
harvesting the assets of the bankrupt firms 
in an effort to repay creditors, including 
drivers who lost back wages and severance 
pay when lines closed. 

But ICC Chairman Edward J. Philbin said 
that the "over charge" problem may become 
the largest matter ever to come before the 
commission. 

That is a pretty big statement, but it 
is a very truthful one. 

It threatens serious economic dislocations 
and bankruptcies for many firms, he said. 

While the problem has been around a few 
years, its sudden severity caught everyone 
by surprise, including the ICC and the Bush 
administration. President Bush has ordered 
a review of all federal regulations that affect 
business, but the White House has paid al
most no attention to the undercharge prob
lem. 

This is how the situation came about: 
The Motor Carrier Act of 1980 only partly 

deregulated the trucking industry. It al
lowed more truck lines to be formed and 
made it easier to offer lower rates, but it 
also required the new rates to be filed with 
the ICC. The commission considers these fil
ings, totaling as many as 1.5 million a year, 
to be a useless anachronism, just taking up 
space and the time of employees who merely 
open envelopes and file the paper away. 

As competition increased, some major 
truck lines went bankrupt. Auditors for the 
bankrupt firms discovered that these lines 
often failed to file the new rates. They began 
sending shippers bills for the difference be
tween the rate they paid and the maximum 
rate actually on file at the ICC. 

The ICC declared the practice "unreason
able" and ordered it stopped. But the Su
preme Court ruled in 1990 that despite the 
unfairness of the practice, it was legal, and 
only Congress could change it. 

Let me deviate from the story now, if 
I might just a minute. The Supreme 
Court, the Interstate Commerce Com
mission, almost everyone who has 
looked at this and any reasonable per
son would agree that this practice is 
one that has to be stopped. But the Su
preme Court even said in 1990 that de
spite the unfairness of the practice it 
was legal and only the Congress could 
change it. 

That is what we are about here to
night, Mr. President. That is what we 
are about here in trying to do the peo
ple's work. The people's work in this 
case is the people who have been taken 
advantage of, as Mr. Miller, from the 
State of Pennsylvania, as I mentioned 
earlier, and hundreds and thousands of 
other large and small businesses just 
like Mr. Miller. 

Also, I would certainly say that the 
ICC declared the practice unreason
able. The Supreme Court has said it is 
unreasonable. And they asked us to do 
something about it. It is about time we 
do, Mr. President, rather than to go 
through the shenanigans of holds, and 
holds, and holds that have been placed 
on this measure to keep it from becom
ing law. 

Armed with the Supreme Court ruling, 
lawyers and collection agents are scouring 
the records of bankrupt motor carriers to 
find these "undercharges." They also have 
discovered legal challenges to rates that ac
tually were filed, claiming the wrong rate 
was charged or that the rate was filed in an 
illegal form. 

"It's like a vigilante operation," said Rich
ard B. Felder, head of the ICC office of legal 
counsel. 

Suddenly, the problem mushroomed from 
$500 million in claims in 1989 to between $1 
billion and $2 billion in 1990 and now to po
tentially billions more. 

Now, I am going to read that para
graph again because I think better 
than anything else, Mr. President, it 
should wake up the Senate and the 
House of Representatives that this is 
something which must be changed. I 
am going to read it again. 

Suddenly, the problem mushroomed from 
$500 million in claims in 1989 to between $1 
billion and $2 billion in 1990 and now to po
tentially billions more. 

"Any shipper who uses a common carrier is 
in peril," said Stanton Sender, head of a 
group of shippers called the Coalition for an 
Undercharge Relief Bill (CURB). 

The ICC says that undercharges have be
come so profitable that, in a few isolated 
cases, small trucking firms have sought 
bankruptcy court protection because they 
could collect more that way than by con-
tinuing normal operations. · 

" There are companies that think they're 
worth more dead than alive, " Felder said. 

The largest undercharge so far appears to 
be an $8 million bill to Ford Motor Co.; the 
smallest, a $100 bill to a homeowner who had 
a couch delivered COD. 

Eastman Kodak Co. and International 
Business Machines Corp. are among the com
panies that have received huge bills. But 
hundreds of thousands of others, large and 
small, have been hit with surprise bills. In 
the Transcon bankruptcy alone, more than 

Sl billion has been charged to more than 
370,000 former customers. 

One of them is Rep. Cass Ballenger (R
N .C.), owner of Plastic Packaging Inc. of 
Hickory, N.C., who received a bill for Sl8,000. 
Ballenger is a member of the House Public 
Works and Transportation Committee, and 
said he will recuse himself when the commit
tee votes on an undercharge bill. But that 
doesn't prevent him from having an opinion. 

"As far as I'm concerned, it was unreal, un
fair ruling by the court," he said. "But you 
know who's going to get it? Not the credi
tors. It's the lawyers. When the lawyers and 
accountants get together, you're lucky to 
get a nickel. It's a rip-off." 

Like almost every aspect of this situation, 
there even is a dispute over how much 
money may be involved. The ICC puts the po
tential risk at $32 billion. But the attorneys 
for the bankrupt shippers scoff at that esti
mate, although they acknowledge the total 
claims will be "big." 

Joseph L. Steinfeld Jr. of the Washington 
law firm Sims, Walker & Steinfeld called the 
$32 billion figure a "fabrication," and said 
the ICC itself is to blame for the problem be
cause it did not enforce the law. Steinfeld is 
also a spokesman * * * the Creditors' Alli
ance to Preserve Freight Undercharge As
sets. 

"You can't live in a system where the po
licemen don't police," he said, charging that 
the ICC allowed cutthroat competition that 
drove many trucking firms out of business. 

There is also disagreement over how much 
the bankrupt firms will actually get from 
the billings. The ICC estimates that 55 per
cent to 80 percent of everything collected 
will go to lawyers and collection agents. 

Steinfeld said the ICC figure is too high. 
For example, he said the Transcon trustees 
will get 35 percent of the first $20 million col
lected, but 65 percent to 80 percent of what is 
collected above that. 

"The mass amount of legal fees [is] being 
enjoyed now by the defense attorneys, who 
are charging by the hour," Steinfeld said. 
" We are working on contingency." 

Certainly those who are alarmed by 
the huge possibility of what this act is 
trying to straighten out are obviously 
very much concerned because it is 
money out of their pockets. 

The Senate and House committees 
are preparing bills to address the un
dercharge legislation. 

Let me add a comment right here. 
The Senate and House are preparing 
bills. That is the undercharge bill that 
I tried to introduce with an objection 
from the Republican side a few mo
ments ago. 

On the House side, there has been no 
decision, as of the time this was writ
ten, as of last June, as I would say it 
has been now, on what approach to 
take. 

Respresentative NORMAN MINETA, 
Democrat of California, chairman of 
the House Public Works and Surface 
Transportation Subcommittee, tried to 
bring all parties together to draft a 
compromise but he failed. 

Mr. President, although Mr. MINETA 
failed at that time, I think Representa
tive MINETA has made some great 
strides recently. We have not failed on 
the Senate side. We reported out a bill 
unanimously. After it came on file here 
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for consideration, there were concerns 
in many quarters about this , and it is 
best evidence for the fact that the roll
ing poll that took place over a number 
of days has come down to this hold to
night after all were assured on both 
sides of the aisle about half hour ago 
that the measure would not be 
objected to. 

This is a matter of fairness. It is a 
matter of equity. It is a matter of try
ing to save those businesses that were 
cited, including the one in Pennsylva
nia that was quoted extensively in the 
article from the Washington Post that 
I just read and others. 

What we have now out there in the 
marketplace today with regard to ship
ping rates is total chaos. You have 
shippers like Mr. Miller from Penn
sylvania who has to ship his goods to 
make any money. If he ships his goods 
though he does not know, and has no 
way of knowing, whether the rate 
quoted him by the carrier at that time 
is the right rate or whether they will 
come back on him again for the thou
sands and thousands of dollars that 
they claim were undercharged. 

I suppose you could argue, Mr. Presi
dent, that in very large companies like 
the Ford Motor Co. and others, IBM, 
that certainly they have large shipping 
departments that have an intimate 
knowledge of what the rates are, what 
the rates should be, and wt.at the rates 
are on file at the Interstate Commerce 
Commission. But even they get taken 
from time to time. 

Some people have said, oh, yes, that 
is just like those big businesses. They 
will go out and do anything that they 
have to do to ship their merchandise 
from their factory at the best possible 
rate. I suspect that is a part of the free 
enterprise system. I suspect that most 
of us would, unless we know we were 
violating the law, take the cheapest 
bid that was given to us in good faith. 

But even if the big companies should 
have the knowledge with their depart
ments to figure this out, obviously 
that is not the case, Mr. President, 
with the thousands and thousands and 
millions of small businessmen around 
this country, or the person who is not 
even in business, who had a sofa deliv
ered c.o.d. to his front door. Those are 
the people that have no way of know
ing what rate is filed. And if you have 
a trucking company about to go broke 
I suspect to maintain cash flow they 
might go out in a very willy-nilly fash
ion and get a ridiculous rate, if you 
will, to haul some goods just for the 
cash flow possibility. 

This is a very serious matter. As far 
as commerce is concerned in the Unit
ed States, we are trying to move on 
this. We thought after all the work 
that had been done, all the hearings 
that had been held, all of the com
promises that had been entered into, 
after the measure came to the floor, 
and reported out of the Commerce 

Committee, we had lengthy discussions 
with the Senator WELLSTONE from Min
nesota, and others, including Senator 
METZENBAUM from Ohio who wanted to 
take a look at this; we had meetings 
with the shippers, with the Teamsters 
Union; with everybody they could 
think of. And we came forth with an 
amendment that I indicated earlier was 
not the first choice of anyone but it 
was a workable compromise, and would 
go a long way to solve this problem. 

After having done all that, after hav
ing worked on this for months and 
months and months, after going 
through agonizing holds on this side of 
the aisle, after having been assured by 
Members on that side of the aisle time 
and time again, it is all clear over here, 
just get it cleared on the Democratic 
side, I was able to accomplish that this 
evening, really this morning, I tried to 
come over and get this bill introduced 
this morning, and passed. But at that 
time, of course, you know we were tied 
up on the debate on the START Treaty 
that was interrupted here only a few 
moments ago. 

Mr. President, there are other mat
ters that I would like to enter into the 
RECORD at this time. In addition to the 
matters that I have read, I ask unani
mous consent to have a June 16 article 
by the Wall Street Journal printed in 
the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
FIGHT OVER .FREIGHT-FAILED TRUCKING 

FIRMS ARE TRYING TO RECOUP DISCOUNTS 
THEY GAVE 

(By Laurie McGinley and Daniel Machalaba) 
If it were a Stephen King novel, it might 

be called "Dunning From the Living Dead." 
Across the country, companies that ship 

products by truck have received letters from 
bankruptcy trustees for scores of trucking 
companies demanding reimbursement for 
steep price discounts once granted by the 
dead haulers. "It's like buying a car for 
$3,000 less than the sticker price and two 
years later getting a bill for $3,000," fumes 
Ron Rittenmeyer, a vice president of 
PepsiCo Inc .'s Frito Lay unit, which has al
ready shelled out Sl00,000 to pay the so-called 
freight-undercharge claims. 

The U.S. Supreme Court and a federal 
court in California have ruled many past dis
counts to be illegal. The Interstate Com
merce Commission estimates that potential 
demands by lawyers for trucking companies, 
dead and alive, could cost shippers as much 
as $32 billion if the California ruling is 
upheld on appeal. The trustees say the ICC 
estimate is wildly exaggerated, but shippers 
charge that lawyers are using strong-arm 
tactics to try to squeeze out every dime for 
every transaction that might have been ille
gal under the decisions. 

A TOUGH CHOICE 

After Stanley Works, a tool maker, sent a 
lawyer for now-defunct PIE Nationwide Inc. 
$19,000 for outstanding freight bills last fall, 
for example, the estate's attorney returned 
the check uncashed. Then came an ulti
matum: The New Britain, Conn., company 
could settle for $90,000 or face an audit of 
32,000 old freight bills that might raise the 

total by S4 million. "Talk about high pres
sure, " complains Harry Vosganian, Stanley's 
shocked transportation director. " They say, 
'Pay us $90,000 now or S4 million later. It was 
ridiculous. '' 

Lawyers for the trustees see it differently. 
Paul Taylor, a Bloomington, Minn., attorney 
who represents several defunct carriers, says 
critics "are viewing this from a moral stand
point. We are looking at it from a legal 
standpoint. " Moreover, Lloyd Whitaker, 
PIE's trustee, describes the Stanley settle
ment offer as "a good deal " for Stanley. The 
trustees also say shippers are at fault for 
pressuring trucking companies for discounts 
that drove many of them into bankruptcy. 

The Senate Commerce Committee will con
sider legislation today aimed at easing some 
of the shippers ' problems. But the outlook 
for congressional action isn' t bright on what 
has become one of the nastiest high-stakes 
business battles raging through the courts 
and Congress. 

TEAMSTERS INVOLVED 

Giving political muscle to the bankrupt 
trucking estates is the International Broth
erhood of Teamsters, whose members, as well 
as employee health, welfare and pension 
funds, are owed tens of millions of dollars by 
deceased trucking outfits. Their opponents 
include hundreds of thousands of U.S. com
panies that ship goods and the ICC, whose 
chairman, Edward Philbin, has described the 
collection efforts as a "fur ball" in the agen
cy's throat. 

The stakes are huge. In a single case-that 
of the defunct Transcon Lines of Los Ange
les-the trustee has sued more than 340,000 
companies seeking hundreds of millions of 
dollars-possibly as much as Sl billion-in 
undercharge payments. 

Major corporations are big targets for the 
trustees. American Telephone & Telegraph 
Co. has been hit for S4.5 million in under
charge claims, and Goodyear Tire & Rubber 
Co. for $6.8 million. A spokeswoman for Gen
eral Motors Corp., the nation's biggest ship
per, says trustees are "doing a wholesale 
dump" of claims on the auto maker. Bill 
Huie, director of corporate transportation at 
NCH Corp., an Irving, Texas, manufacturer 
of industrial maintenance products, says the 
trustees ' demands are "nothing but an un
ethical and unwarranted grab for money that 
does not belong to them. " 

SMALL FIRMS HIT 

Small businesses, which have limited budg
ets for attorney fees, also are being hit. They 
range from Industries for the Blind Inc. in 
Milwaukee, for S26,000, to Candle Artisans 
Inc. in Washington, N.J., for $8,600. Some say 
their very survival is threatened. Dale Mil
ler, who manufactures playground equip
ment in New Berlin, Pa., faces a $500,000 
claim from Transcon that he plans to fight 
in court. "Where am I going to come up with 
that kind of money?" asks Mr. Miller, who 
says he has already spent S30,000 on lawyers. 

The undercharge battle grows out of the 
arcane world of trucking regulation dating 
back to 1935. Carriers file official freight 
rates in the form of tariffs with the ICC. 
They don' t have to charge the official list 
prices, but they must file any discounted 
prices they do charge customers. The goal of 
the filed rate doctrine- which is a kind of 
" truth-in-shipping" mandate-is to allow all 
shippers to know what's being charged so ev
eryone gets fair treatment. 

In 1980, Congress deregulated the trucking 
industry, but only partly; it eliminated road
blocks to new competitors but retained the 
requirement that rates be filed at the com-
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mission. New entrants flooded into the busi
ness, and many existing truck lines extended 
their reach. In the competitive fever-and 
under intense pressure from many shippers-
carriers doled out discounts of 40%, 50% and 
more from official rates. Sometimes they 
didn't bother to file the discounts at the ICC. 
And they often filed the discounts but used 
numerical codes to identify their customers, 
a practice approved by the commission, 
whose officials say the codes aided comput
erization of rates. 

Strained by the new competition, thou
sands of trucking companies failed. When 
trustees for scores of the companies discov
ered that discounted rates had never been 
filed with the ICC, they began trying * * * 
those rates were the only ones on file. The 
ICC barred the collections as an "unreason
able practice," a move denounced by bank
ruptcy trustees as a ploy by deregulation
minded commissioners to undermine the 
filed-rate doctrine. 

Then, in 1990, in a decision that shocked 
shippers, the Supreme Court decided that the 
unfiled rates were illegal and that the es
tates were entitled to the full rates. But the 
resulting litigation was only a ripple com
pared with what was to come. 

CALIFORNIA DECISION 

Last November, a federal district court 
judge in California agreed with the Transcon 
trustee that even the tariffs filed at the ICC 
were invalid. Judge Irving Hill ruled that be
cause Transcon used coded entries without a 
key to decipher them, it was, in effect, mak
ing secret agreements in violation of the 
filed-rate doctrine. The ICC has appealed the 
ruling. 

Judge Hill's decision sparked an explosion 
of claims. It includes Transcon's filing of the 
lawsuits against 340,000 companies, although 
the serving of the complaints has been 
stayed pending an appeals-court decision. It 
also threw the collection efforts of PIE, the 
defunct Jacksonville, Fla., trucking com
pany, into higher gear. Mr. Whitaker, the 
PIE trustee, says the estate already has sent 
balance-due notices totaling more than $300 
million in undercharges. Shippers' attorneys 
fear the amount could go as high as Sl bil
lion. 

The PIE estate sent coded shippers dun
ning letters saying a federal court had ruled 
"substantially similar tariffs are unlawful." 
But the letters didn't note that the decision 
was being appealed. "It makes it sound as 
though this is settled law, and it's not, " says 
Richard Felder, an ICC official. 

Teams of auditors and collection attorneys 
for failed trucking companies are poring 
over stacks of old freight records-more than 
25 million at PIE alone-to identify poten
tial undercharge claims. Besides pressing 
legal theories to expand their claims, many 
estates hire collection teams on hefty con
tingency fees that consume a lot of the 
money brought in. 

LAWYERS' TACTICS CRITICIZED 

Fueling the controversy are the tactics of 
some lawyers involved in the cases. After 
Judge Hill's decision on the shipper codes, 
Christopher Ashworth, a Los Angeles attor
ney who was working for Transcon, wrote 
some shippers saying that, in light of the 
ruling, their account might be reaudited to 
disallow all discounts from May 1987 until 
the spring of 1990, when Transcon went out of 
business. He gave "random" examples of how 
the claims might increase; one showed a rise 
to $29,000 from Sl ,200. 

" What he was doing was playing with fig
ures for the purpose of browbeating people 

into paying up," says Mary Kay Reynolds, a 
Los Angeles attorney who is defending hun
dreds of shippers against the undercharge 
claims. Ms. Reynolds, in filings in a Califor
nia appeals court, says Mr. Ashworth 
bragged that the harshly worded letter was 
getting results, "since checks were coming 
in and piling up two feet on his paralegal's" 
desk. 

Leonard Gumport, the Transcon trustee, 
declines to comment other than to say that 
in February Mr. Ashworth withdrew from 
the case by mutual agreement and has been 
replaced by Joseph Steinfeld, a Washington 
attorney. Mr. Ashworth didn't respond to 
telephone calls seeking comment, but David 
Epstein, a partner at his law firm, says the 
record shows that "the trustee and counsel 
acted properly." 

Many shippers complain about what they 
see as a breach of faith. In September 1990, 
Al De Benny, then a PIE account manager, 
seemed to arrive with good tidings at the 
loading dock of one of his customers, 
Paratherm Corp. * * * Paratherm's maxi
mum discount off published tariff rates to 
50% from 48%, Mr. De Benny informed John 
Fuhr, Paratherm's president. " I was trying 
to reward him for giving us the business," 
Mr. De Benny says. "He could have gotten 
that discount from the larger carriers, but 
he hung in with us." 

But last April, Paratherm, a manufacturer 
of heat-transfer fluid, was served with a law
suit brought by the PIE estate. The suit al
leged that the discounts were illegal and de
manded that Paratherm pay $21,232.96 in bal
ance-due bills. 

"This is a real scourge," says Mr. Fuhr, 
who plans to fight the suit in U.S. Bank
ruptcy Court in Jacksonville. "We don 't 
know from one minute to the next if the 
sheriff will attach our forklift or inventory 
* * *. 

* * * The trustees and their lawyers deny 
being unfair. They contend that they won't 
put any company out of business, but that 
the shippers, especially big ones, are far from 
innocent. "The shippers thought they got a 
bargain and now they are having to pay the 
piper and they don't like it," Mr. Whitaker, 
the PIE trustee, says. 

The carnivorous approach by some ship
pers during the 1980s also hurt the workers, 
the Teamsters say. More than 160,000 Team
sters members lost jobs because of bank
ruptcies following the partial deregulation of 
the industry, and many haven't been hired 
by other carriers, the union says. 

"Recovery of these undercharges rep
resents the only realistic chance of the 
former employees of bankrupt motor car
riers to recover any of their unpaid wages 
and severance pay owed them, not to men
tion the retirement pay they worked for all 
their lives," says Ronald Carey, general 
president of the Teamsters. In the Tanscon 
case alone, the former employees are owed 
more than $23 million in back wages and va
cation pay, while the pension, health and 
welfare funds are owed another S20 million. 

Even some shippers believe their col
leagues are paying the price for their aggres
sive playing of trucker against trucker to 
get lower rates. E.D. Root, director of logis
tics at the Libbey-Owens-Ford subsidiary of 
Pilkington PLC, says, " All they could see 
was price reduction, and they didn't do their 
financial homework to determine the finan
cial stability of the carrier. In a sense, they 
brought it on themselves." 

Mr. Root says he avoided all but a handful 
of undercharge claims by slashing the list of 
truck carriers doing business with Libbey-

Owens-Ford to only three (of the largest and 
strongest truck lines) from 543 five years 
ago. He says that some 40 of the lines that 
used to haul freight for the Toledo, Ohio, 
company have failed. Many other shippers 
now are switching their freight to contracts, 
which don 't have to be filed at the ICC, and 
are requiring more documentation from car
riers. 

ICC CRITICIZED 

The trustees castigate the ICC as well, say
ing its scorn of regulation inspired shippers 
and carriers to ignore the law. Now, the 
trustees say. the ICC is trying to block their 
legitimate collection efforts. The lawyers 
also say the ICC is trying to scare people 
into thinking the problem is bigger than it 
is. The $32 billion liability estimate "is so lu
dicrous as to be hallucinogenic," says Mr. 
Steinfield, the Transcon attorney. 

ICC officials dismiss the argument that 
they unwittingly brought on the under
charge mess by refusing to enforce regula
tions. "We must rely on voluntary compli
ance" with tariff rules, Chairman Philbin 
says. "We can't send an enforcement agent 
into every one of the offices" of thousands of 
carriers. 

The trustees also contend the shippers 
pressured the carriers to switch to codes to 
hide discounts. But many shippers say that 
they didn't even realize they had a code and 
that, even if they had, they wouldn't have 
thought much about it, given the ICC's en
dorsement of the practice. 

Others say they are being dunned for 
things they never shipped. American Elec
tronic Components Inc., of Elkhart, Ind., 
says PIE initially claimed $4,000, saying the 
company got too big a discount because the 
product shipped was actually semiconduc
tors, which command a higher rate, and not 
electrical switches, as slated in the tariff. 
"But we have never even produced semi
conductors, so we couldn't possibly have 
shipped them," says George Bucklen, the 
company's secretary. 

Some shippers say they are even being 
billed by mistakes made by the former car
rier. PIE gave Dillard Department Stores 
Inc. a 57% discount, according to James 
Cherry, assistant general counsel for the Lit
tle Rock, Ark, retailer, but erred in its filing 
with the ICC, saying Dillard was getting a 
47% discount. Now PIE's attorneys are 
du±nning Dillard $350,000 for the difference. 
"It wasn 't our fault, " says Mr. Cherry. 

* * * truck operations without going bank
rupt and sent out balance-due bills to its 
customers. For several months in the fall of 
1990. A-Line Ltd, a Philadelphia trucking 
outfit owned by L. Robert Tannenbaum, sent 
out claims to some customers in the Midwest 
and on the West Coast while still soliciting 
freight business from other customers. 
" Once it got to Philadelphia that we were 
billing people [for undercharges], it was a 
one-way street to going out of business," 
says Stephen Leib, former vice president of 
sales of A-Line. 

Soon, A-Line was involved almost totally 
in filing undercharge claims. "A-Line 
stopped operating a truck company and be
came a factory for undercharge billings," 
says Mr. Leib, who left A-Line in October 
1990. He denies any involvement in the un
dercharge claims and has since helped his 
former customers defend themselves against 
A-Line's claims. "It was like an assembly 
line. They printed the bills, packaged them 
and sent them out," he says. 

Harvey Luterman, an attorney who has 
represented A-Line against shipper 
countersuits, says, "A-Line was doing what 
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it was supposed to do under the law." He 
says that the approximately $1.1 million A
Line ha.s collected in claims so far will help 
pay $4.5 million owed its creditors, not en
rich Mr. Tannenbaum. 

Mr. EXON. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. EXON. Mr. President, I ask unan
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. EXON. Mr. President, as chair
man of the Surface Transportation 
Subcommittee, I rise to offer an 
amendment in the nature of a sub
stitute to S. 1675, the Undercharge Eq
uity Act of 1992. Over the past several 
years, the escalating undercharge cri
sis facing our Nation's trucking indus
try has eroded the competitiveness of 
carriers, shippers, and labor alike. The 
blizzard of legal claims against ship
pers based on the unfiled or allegedly 
unlawful past tariff rates of a number 
of major trucking companies now in 
bankruptcy has consumed tremendous 
institutional resources in both the pub
lic and the private sectors. In compari
son to the heavy burden imposed on 
the Nation's businesses, our courts and 
the Interstate Commerce Commission 
[ICC], this sharp dispute has appar
ently yielded little recovery to out-of
work trucking company employees, un
derfunded pension funds, and other 
creditors seeking recovery of under
charge claims. 

The legislation I am offering today is 
in the nature of a substitute to S. 1675, 
the Undercharge Equity Act of 1992, re
ported by the Commerce Committee 
earlier this year. I very much appre
ciate the continued commitment of 
Senator KASTEN, the ranking member 
of the Surface Transportation Sub
committee, and Senator BURNS to pass
ing remedial undercharge legislation, 
as well as the more recent contribution 
of Senators ADAMS and WELLSTONE in 
forging the compromise bill we now 
consider. 

As submitted, the substitute amend
ment to S. 1675 would establish a statu
tory procedure for resolving eligible 
undercharge disputes and will promote 
equitable settlement of such claims. I 
would note that the subcommittee first 
held a hearing on this subject in July 
1990, less than a month after the Su
preme Court decision in Maislin Indus
tries versus Primary Steel which in
validated the ICC's then-current policy 
holding undercharge claims to be an 
unreasonable practice under the Inter
state Commerce Act. Following that 
hearing, I introduced S. 2933, in the 
lOlst Congress, to resolve the under
charge issue. The Commerce Commit
tee promptly reported this legislation 
to the full Senate, but Congress ad-

journed before voting on the matter de
spite my efforts to secure passage. 

In the 102d Congress, I again intro
duced undercharge legislation, S. 1675, 
cosponsored by Senators KASTEN and 
BURNS. In September 1991, the Surface 
Transportation Snbcommittee held a 
hearing on the economic regulation of 
the motor carrier industry, and the 
subcommittee heard further testimony 
on the growing extent of the under
charge problem and on various pro
posed legislative solutions in addition 
to S. 1675. After extended discussions 
among all affected parties, the Com
merce Committee considered, at its ex
ecutive session on June 16, 1992, an 
amendment in the nature of a sub
stitute to S. 1675 and ordered the meas
ure reported by voice vote, without ob
jection. 

The substitute amendment estab
lishes a statutory procedure for resolv
ing disputes resulting from efforts by 
trustees for bankrupt motor carriers or 
nonhousehold goods forwarders to col
lect additional amounts for past trans
portation provided, in certain in
stances where the agreed-upon rate or 
charge was not properly or timely filed 
in a tariff with the ICC as required 
under the Interstate Commerce Act. 
The legislation treats small shippers, 
defined as concerns meeting Small 
Business Administration [SBA] criteria 
specially, by absolving them of all un
dercharge liability for claims meeting 
the threshold standard established. 

For shippers not meeting the applica
ble SBA criteria, the substitute amend
ment permits these larger business 
concerns to satisfy applicable under
charge claims pursuant to a statutory 
formula, depending upon whether the 
shipment at issue was a less-than 
truckload [LTL] shipment of 10,000 
pounds or less, or a truckload [TL] 
shipment of more than 10,000 pounds. 
For LTL shipments, the amendment 
permits the shipper to satisfy the ap
plicable undercharge claim by payment 
of 20 percent of the difference between 
the carrier's or forwarder's legally ap
plicable tariff rate or charge and the 
rate or charge originally billed and col
lected. TL shippers may similarly sat
isfy applicable undercharge claims by 
payment of 10 percent of this dif
ference. 

The substitute amendment preserves 
existing statutory rights and remedies 
of shippers, who may decline to satisfy 
the under charge claim sought pursu
ant to the formula and instead chal
lenge the reasonableness of the legally 
applicable rate or charge being claimed 
in addition to the rate or charge origi
nally billed and collected. The ICC 
shall determine such reasonableness 
challenges within one year after such 
challenge. The substitute amendment 
also requires the ICC to resolve dis
putes concerning legally applicable 
rates within one year after the dispute 
arises. 

When a shipper proceeds under a rate 
reasonableness challenge, the amend
ment requires that shipper to post a 
surety bond or establish an interest 
bearing escrow account in the amount 
of the otherwise applicable statutory 
settlement amount-20 percent of the 
under charge sought for LTL claims; 10 
percent of the undercharge sought for 
TL claims. No further payment from 
the shipper shall be due until the ICC 
resolves the pending reasonableness 
challenge. The substitute amendment 
establishes a 2-year statute of limita
tions-reduced to 18 months 1 year 
after enactment on the filing of under
charge claims and provides for the fu
ture sunset of the undercharge resolu
tion procedure. 

The undercharge litigation crisis ad
mits of no easy solutions. It is a com
plicated issue now being fought out
expensively and unproductively-in the 
ICC and in the courts. The substitute 
amendment I am offering today results 
from an extended dialog on the under
charge issue in the Commerce Commit
tee and among the Members of this 
body and represents a fair and equi
table solution to this difficult problem. 
Let us put the undercharge disputes 
now raging behind us. I urge my col
leagues to join me in voting to approve 
this important measure. 

Mr. KASTEN. I am pleased to join 
with Senators EXON and BURNS in mov
ing forward on this legislation to solve 
the problems associated with unfiled 
tariff rates in the trucking industry. It 
should be noted, however, that there is 
another issue related to the under
charge crisis looming on the horizon 
that may require the Senate's atten
tion. Bankruptcy trustees in California 
and Florida have argued that the trust
ee for a bankrupt trucking company 
can unilaterally invalidate its own tar
iffs filed with the Interstate Commerce 
Commission [ICC] in order to collect 
additional money from shippers. These 
claims are against shippers who, in 
good faith, entered agreements that 
they thought were entirely proper 
under the law and ICC rules. I would 
like to ask the chairman of the Surface 
Transportation Subcommittee, Senator 
EXON, if he has any thoughts about this 
issue. 

Mr. EXON. The substitute addresses 
undercharge claims resulting from tar
iff rates or charges not timely or prop
erly filed. I understand that in a num
ber of instances, motor carrier bank
ruptcy trustees have asserted that 
coded rates in a carrier's tariff legally 
filed at the ICC were unlawful and 
therefore invalid. I am aware that the 
Ninth Circuit Court of Appeals par
tially reversed a lower district court in 
the Transcon Lines case, ruling that 
carriers, or their bankruptcy trustees, 
lacked standing to pursue any retro
active remedy based on the filing of an 
allegedly unlawful rate. The parties in 
that case have appealed this decision, 
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and trustees in other cases, including 
the P*I*E Nationwide case in Jackson
ville, FL, are pursuing similar theories 
and billing shippers in an attempt to 
collect additional undercharges beyond 
those already sought for unfiled rates. 

Mr. KASTEN. as you have noted, the 
substitute amendment to S. 1675 as re
ported by the committee provides a 
mechanism for resolving claims involv
ing rates that were not properly or 
timely filed. The theory being pursued 
by the bankruptcy trustee in the 
Transcon case is that coded tariffs are 
not duly filed, that is, were not prop
erly or timely filed. Thus, I believe the 
bill, as amended, addresses these types 
of claims, including challenges to 
coded tariffs. Does the senior Senator 
from Nebraska share this view? 

Mr. EXON. Yes, I agree with my col
league from Wisconsin on this point. 

Mr. KASTEN. I would also like to in
quire about the treatment of small 
shippers and large shippers in this leg
islation. It is my understanding that 
small shippers, as defined in the bill, 
would be entirely exempt from paying 
undercharge claims. Shippers not 
meeting the small shipper criteria 
would have the option of settling these 
claims for 10 percent of the amount 
claimed on truckload shipments and 20 
percent of the amount claimed for less
than-truckload shipments. No shipper 
would be required to settle a case for 
any amount. Rather, shippers would 
have the option of pursuing their cases 
before the ICC. Is that your under
standing? 

Mr. EXON. That is correct. We have 
taken care to preserve a shipper's right 
to pursue before the ICC all rights and 
remedies existing under current law. 

Mr. KASTEN. Thank you for clarify
ing those issues. 

Mr. EXON. Mr. President, we have 
been awaiting word while I have been 
discussing this measure from Senators 
who are off of the Senate floor some
where, to see if we can possibly get the 
hold lifted. I must say that that is out 
of the question as of now. Senators 
have placed holds on bills and gone off 
somewhere else to do their thing. They 
know full well that when you do that, 
you tie up the Senate. 

I guess I can stand here and talk all 
night if I thought it would help the 
cause. But, thus far, it has not. There 
are further negotiations, I understand, 
going on now about the measure, and 
we intend to have discussions on this 
during, before, and after the rollcall 
vote that is scheduled for 9 a.m. in the 
morning. 

With that understanding, then I 
think little more can be accomplished 
tonight, except that I hope that maybe 
someone will read in the RECORD the 
statements that I have made here to
night and the additional material that 
has been added thereto. I hope that all 
of the Senators will recognize that par
ticularly there are small businessmen 

all over the United States who are cry
ing out to see whether or not the U.S. 
Senate is able to stand up for those 
small business interests, or whether 
they just do not care. 

Therefore, I think it best if we put 
this off until tomorrow. I will be trying 
again to get a unanimous-consent on 
this. I have no quarrel whatsoever with 
bringing it to a vote, if we can bring it 
to a vote. But everybody should under
stand you cannot have a vote on a 
measure until the measure is allowed 
to be presented at the desk, so that it 
is formally before the body. 

That is impossible at this time. I will 
make every effort in the morning to 
try and straighten this out. Hopefully, 
we will, in an expeditious fashion, pass 
the measure before additional holds are 
placed on the bill. 

ANNUAL REPORT OF THE NA
TIONAL INSTITUTE OF BUILDING 
SCIENCES-MESSAGE FROM THE 
PRESIDENT-PM-281 
The PRESIDING OFFICER laid be

fore · the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Small Business: 

To the Congress of the United States: 
In accordance with the requirements 

of section 809 of the Housing and Com
munity Development Act of 1974, as 
amended (12 U.S.C. 1701j-2(j)), I trans
mit herewith the 15th annual report of 
the National Institute of Building 
Sciences for fiscal year 1991. 

GEORGE BUSH. 
THE WlilTE HOUSE, September 29, 1992. 

ANNUAL REPORT ON THE STATE 
OF SMALL BUSINESS-MESSAGE 
FROM THE PRESIDENT-PM-282 
The PRESIDING OFFICER laid be-

fore the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Small Business: 

To the Congress of the United States: 
It is my pleasure to submit my third 

annual report on the state of small 
business. America's small business 
owners are individuals with countless 
new ideas, employers and workers who 
produce a vast array of goods and serv
ices, taxpayers who pay many of the 
bills, and economic pioneers who help 
decide the future direction of our econ
omy. In their endless variety, small 
firms help create a flexible, diverse, 
and lively marketplace. 

For generations, entrepreneurial 
business owners have been in the fore
front of the dynamic economic changes 
that continually revitalize our democ
racy. In the early days of our Republic, 
small business innovators led the way 
in developing more productive farming 

technologies. Greater agricultural pro
ductivity eventually freed other entre
preneurs to develop and commercialize 
new manufacturing processes. These 
processes and manufactured products 
set a new standard for America-and 
for the world. But America's small 
business innovators did not stop there. 
They started another revolution by an
ticipating and responding quickly to 
the demands that grew out of the new, 
higher standard of living-demands for 
services and sophisticated new infor
mation technologies. 

Small businesses have made impor
tant contributions to the economy, not 
only by introducing new products and 
processes and creating jobs, but also by 
making the economy more adaptive 
and flexible-by retaining workers 
longer during recessions and hiring 
workers earlier as expansions begin. 

There is no doubt that 1991 was not 
an easy year for the American econ
omy or for small business. The reces
sion that began in the third quarter of 
1990 carried over into 1991. Business 
formation rates were down, and busi
ness closings were up. The flow of fi
nancing slowed as banks and businesses 
grew more cautious about business ex
pansions. 

Yet in this recession, as in other eco
nomic downturns, small businesses 
continued to function as a source of 
jobs, creating many of the new jobs in 
the economy. Rather than lay off 
workers, many small firms tightened 
their belts in other areas. And they 
continued to innovate, introduce new 
products, and contribute to their com
munities. 

Our economy has begun to grow 
again. Still, small firms face difficult 
challenges in the months and years 
ahead. The truth is that health care 
costs are too high and the unmet need 
for health coverage is great in small 
businesses. And of all employers, small 
businesses are least able to afford the 
expensive mandates that have been ad
vocated by some. The proposal I pre
sented to the Congress would not re
sort to mandates, but would build on 
the strengths of our private health care 
system to make health insurance af
fordable for America's workers and 
their families. 

Adjustments occurring in our finan
cial institutions have made it difficult 
for many worthy small businesses to 
find the capital they need to start up 
or expand. Therefore, my Administra
tion is taking steps to encourage in
vestment in business ventures in a 
number of ways. I have proposed that 
the Congress cut the capital gains tax 
so that investors will have an incentive 
to buy into new ventures. Another pro
posal I have made is to create an in
vestment tax allowance that would as
sist in starting new firms. 

And we can encourage some new in
vestment by adapting programs that 
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are already underway. For example, 
the Small Business Administration is 
working with banks to implement in
novative loan programs that are chan
neling funds to smaller firms in some 
of the most economically depressed 
areas. 

Another obstacle that can stand in 
the way of small firm growth is too 
much regulation. My Administration 
this year instituted a moratorium on 
new Federal regulations to give Fed
eral agencies a chance to review and 
revise their rules. And we are looking 
at ways to improve our regulatory 
process over the long term so that reg
ulations will accomplish their original 
purpose without unduly hindering eco
nomic growth. 

We also need to encourage innova
tion-such as that exhibited by thou
sands of small high technology firms
by making the research and experimen
tation tax credit permanent. My Ad
ministration is committed to exploring 
the promise of new technologies. 

This report documents the increas
ing, healthy diversity of our small 
business community, as minority- and 
women-owned businesses enter the 
marketplace in record numbers. I want 
to keep encouraging that diversity 
through our Federal procurement pro
grams. 

I also want to see more of the Na
tion's economically depressed commu
nities reap the benefits of business 
growth. To that end, I have asked the 
Congress to pass my enterprise zone 
legislation, which will provide incen
tives to businesses that start up in spe
cially designated areas, particularly in 
inner cities. 

Looking to the future, it is clear that 
we need to improve our educational 
system so that America's workers, par
ticularly in small firms, will be in a 
better position to compete in a more 
and more sophisticated global market
place. My America 2000 education 
strategy is designed to give parents, 
teachers, and communities more free
dom and flexibility in designing edu
cation programs to meet their needs-
and to make America the world's lead
er in education. 

Many of these proposals for economic 
recovery and growth are being enacted 
now; others will require action by the 
Congress. I am committed to working 
with the Members of Congress to de
velop and enact a broad economic plan 
we can all live with. These combined 
actions will help small business to 
move ahead to create the economic 
revolutions that will lead us into the 
21st century. 

GEORGE BUSH. 
THE WHITE HOUSE, September 29, 1992. 

MESSAGES FROM THE HOUSE 
ENROLLED BILLS SIGNED 

At 5:53 p.m., a message from the 
House of Representatives, delivered by 

Mr. Hays, one of its reading clerks, an
nounced that the Speaker has signed 
the following enrolled bills: 

R.R. 1435. An act to direct the Secretary of 
the Army to transfer jurisdiction over the 
Rocky Mountain Arsenal, Colorado, to the 
Secretary of the Interior. 

R.R. 2967. An act to amend the Older Amer
icans Act of 1965 to authorize appropriations 
for fiscal years 1992 through 1995; to author
ize a 1993 National Conference on Aging; to 
amend the Native Americans Programs Act 
of 1974 to authorize appropriations for fiscal 
years 1992 through 1995, and for other pur
poses. 

R.R. 5428. An act making appropriations 
for military construction for the Department 
of Defense for the fiscal year ending Septem
ber 30, 1993, and for other purposes. 

R.R. 5630. An act to amend the Head Start 
Act to expand services provided by Head 
Start programs; to expand the authority of 
the Secretary of Health and Human Services 
to reduce the amount of matching funds re
quired to be provided by particular Head 
Start agencies; to authorize the purchase of 
Head Start facilities; and for other purposes. 

At 6:57 p.m., a message from the 
House of Representatives, delivered by 
Mr. Hays, one of its reading clerks, an
nounced that the House has passed the 
following bills, each without amend
ment: 

S. 1880. An act to amend the District of Co
lumbia Spouse Equity Act of 1988; 

S. 3007. An act to authorize financial as
sistance for the construction and mainte
nance of the Mary McLeod Bethune Memo
rial Fine Arts Center; and 

S. 3095. An act to restore and clarify the 
Federal relationship with the Jena Band of 
Choctaws of Louisiana. 

The message also announced that the 
House has agreed to the following con
current resolutions, each without 
amendment: 

S. Con. Res. 112. A concurrent resolution to 
authorize printing of "Thomas Jefferson's 
Manual of Parliamentary Practice", as pre
pared by the Office of the Secretary of the 
Senate; and 

S. Con. Res. 127. A concurrent resolution to 
express the sense of the Congress that wom
en's soccer should be a medal sport at the 
1996 centennial Olympic games in Atlanta, 
Georgia. 

The message further announced that 
the House agrees to the report of the 
committee of conference on the dis
agreeing votes of the two Houses on 
the amendment of the Senate to the 
bill (H.R. 3508) to amend the Public 
Health Service Act to revise and ex
tend certain programs relating to the 
education of individuals as health pro
fessionals, and for other purposes. 

The message also announced that the 
House has passed the bill (S. 1530) to 
authorize the integration of employ
ment, training, and related services 
provided by Indian tribal governments; 
with an amendment, in which it re
quests the concurrence of the Senate. 

The message further announced that 
the House has passed the following 
bills, each with amendments, in which 
it requests the concurrence of the Sen
ate: 

S. 792. An act to reauthorize the Indoor 
Radon Abatement Act of 1988, and for other 
purposes; and 

S. 1392. An act to strengthen the authority 
of the Federal Trade Commission regarding 
fraud committed in connection with sales 
made with a telephone, and for other pur
poses. 

The message further announced that 
the House has passed the fallowing 
bills, in which it requests the concur
rence of the Senate: 

S. 2588. An act to provide for the conserva
tion and management of Weakfish, and for 
other purposes; 

S. 3475. An act to assist business in provid
ing women with opportunities in apprentice
ship and nontraditional occupations; 

S. 3476. An act to establish the Commission 
on the Advancement of Women in the 
Science and Engineering Work Forces; 

S. 3703. An act to authorize the conveyance 
to the Columbia Hospital for Women of cer
tain parcels of land in the District of Colum
bia, and for other purposes; 

R.R. 4096. An act to amend title 11, District 
of Columbia Code, to increase the maximum 
amount in controversy permitted for cases 
under the jurisdiction of the Small Claims 
and Conciliation Branch of the Superior 
Court of the District of Columbia; 

R .R. 4281. An act to designate the Federal 
building and courthouse at 5th and Ross 
Streets in Santa Ana, California, as the 
"Ronald Reagan Federal Building and Court
house"; 

R .R. 5486. An act to clarify the law enforce
ment authority of law enforcement officers 
of the United States Fish and Wildlife Serv
ice; 

R.R. 5555. An act to provide for increased 
preinspection at foreign airports, to make 
permanent the visa waiver pilot program, 
and to provide for expedited airport immi
gration processing; 

R.R. 5605. An act to authorize and direct 
land ownership consolidation in the Cedar 
River Watershed, Mt. Baker-Snoqualmie Na
tional Forest, Washington; 

R.R. 5809. An act to authorize the Sec
retary of the Interior to construct and oper
ate an interpretive center for the Ridgefield 
National Wildlife Refuge in Clark County, 
Washington; 

H.R. 5822. An act to designate the United 
States Court of Appeals Building located at 
125 South Grand Avenue in Pasadena, Cali
fornia, as the "Richard H. Chambers United 
States Court of Appeals Building"; 

R.R. 5831. An act to designate the Federal 
building located at Main and Church Streets 
in Victoria, Texas, as the Martin Luther 
King, Jr. Federal Building"; 

R.R. 5874. An act to establish a Wetlands 
Center at the Port of Brownsville, Texas, and 
for other purposes; 

H.R. 5954. An act to amend the Rural Elec
trification Act of 1936 to clarify the status of 
the Rural Telephone Bank and its account
ing policies, and for other purposes; 

H.R. 5983. An act to establish in the Gov
ernment Printing Office a means of enhanc
ing electronic access to a wide range of Fed
eral electronic information; 

R.R. 5990. An act to arnend the Federal 
Water Pollution Control Act to provide for 
assessments of contaminated sediments at 
areas of concerns in the Great Lakes, and for 
other purposes; 

R.R. 6000. An act to redesignate Springer 
Mountain National· Recreation Area as "Ed 
Jenkins National Recreation Area"; and 

R.R. 6014. An act to designate certain land 
in the State of Missouri owned by the United 
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States and administered by the Secretary of 
Agriculture as part of the Mark Twain Na
tional Forest. 

At 8 p.m., a message from the House 
of Representatives, delivered by Mr. 
Hays, one of its reading clerks, an
nounced that pursuant to clause 6(f) of 
rule X, the Speaker makes the follow
ing appointments to fill vacancies oc
casioned by the death of Representa
tive Jones of North Carolina in the 
conference on the disagreeing votes of 
the two Houses on the amendment of 
the Senate to the amendment of the 
House to the amendment of the Senate 
to the bill (H.R. 429) entitled "An Act 
to amend certain Federal Reclamation 
laws to improve enforcement of acre
age limitations, and for other pur
poses": 

As an additional conferee from the 
Committee on Merchant Marine and 
Fisheries, for consideration of titles II 
through VI, IX, XXX, and XXXIV of 
the House amendment to the Senate 
amendment, and titles II through VI, 
IX, XXXIII, XXXIV, XXXVI, and 
XXXVIII of the Senate amendment to 
the House amendment to the Senate 
amendment, and modifications com
mitted to conference: Representative 
LIPINSKI. 

As an additional conferee from the 
Committee on Merchant Marine and 
Fisheries for consideration of titles I, 
VII, XI, and XVIII through XX of the 
House amendment to the Senate 
amendment, and titles I, VII, XI, XII, 
XIV, XV, XIX, and XX of the Senate 
amendment to the House amendment 
to the Senate amendment, and modi
fications committed to conference: 
Representative HUGHES. 

The message also announced that 
pursuant to clause 6(f) of Rule X, the 
Speaker makes the following appoint
ments to fill vacancies occasioned by 
the death of Representative Jones of 
North Carolina in the conference on 
the disagreeing votes of the two Houses 
on the amendment of the Senate to the 
bill (H.R. 776) entitled "An Act to pro
vide for improved energy efficiency": 

As an additional conferee from the 
Committee on Merchant Marine and 
Fisheries, for consideration of title 
XXIV and section 1607 of the House 
bill, and title XII of the Senate amend
ment, and modifications committed to 
conference: Representative CARPER. 

As an additional conferee from the 
Committee on Merchant Marine and 
Fisheries, for consideration of sections 
205, 1602, and 1701(b) of the House bill, 
and title XXI and sections 5204, 5302, 
5304, and 11103 of the Senate amend
ment, and modifications committed to 
conference: Representative HUGHES. 

The message further announced that 
the House has passed the following 
bills, in which it requests the concur
rence of the Senate: 

R.R. 4481. An Act to amend title 10, United 
States Code, to revise and standardize the 
provisions of law relating to appointment, 

promotion, and separation of commissioned 
officers of the reserve components of the 
Armed Forces, to consolidate in a new sub
title the provisions of law relating to the re
serve components, and for other purposes; 

R.R. 5118. An Act to exchange lands within 
the State of Utah, between the United States 
and the State of Utah; 

R.R. 5548. An Act to direct the Secretary of 
Agriculture to convey certain lands to the 
town of Taos, New Mexico; 

H.R. 5853. An Act to designate segments of 
the Great Egg Harbor River and its tribu
taries in the State of New Jersey as compo
nents of the National Wild and Scenic Rivers 
System; 

H.R. 5906. An Act to regulate advertising 
and related commercial activities on the Na
tional Park System, and for other purposes; 
and 

H.R. 6004. An Act to amend the Federal 
Water Pollution Control Act to extend the 
deadline by which permits for discharges for 
municipal and industrial stormwater dis
charges are required until October 1, 1994. 

MEASURES REFERRED 
The following bills were read the first 

and second times by unanimous con
sent, and referred as indicated: 

H.R. 2588. An act to provide for the con
servation and management of Weakfish, and 
for other purposes; to the Committee on 
Commerce, Science, and Transportation. 

H.R. 3475. An act to assist business in pro
viding women with opportunities in appren
ticeship and nontraditional occupations; to 
the Committee on Labor and Human Re
sources. 

H.R. 3476. An act to establish the Commis
sion on the Advancement of Women in the 
Science and Engineering Work Forces; to the 
Committee on Commerce , Science, and 
Transportation. 

H.R. 3703. An act to authorize the convey
ance to the Columbia Hospital for Women of 
certain parcels of land in the District of Co-
1 umbia, and for other purposes; 

H.R. 4096. An act to amend title 11, District 
of Columbia Code, to increase the maximum 
amount in controversy permitted for cases 
under the jurisdiction of the Small Claims 
and Conciliation Branch of the Superior 
Court of the District of Columbia; to the 
Committee on Governmental Affairs. 

H.R. 4281. An act to designate the Federal 
building and courthouse at 5th and Ross 
Streets in Santa Ana, California, as the 
"Ronald Reagan Federal Building and Court
house"; to the Committee on Environmental 
and Public Works. 

R.R. 4481. An act to amend title 10, United 
States Code, to revise and standardize the 
provisions of law relating to appointment, 
promotion, and separation of commissioned 
officers of the reserve components of the 
Armed Forces, to consolidate in a new sub
title the provisions of law relating to the re
serve components, and for other purposes; to 
the Committee on Armed Services. 

H.R. 5486. An act to clarify the law enforce
ment authority of law enforcement officers 
of the United States Fish and Wildlife Serv
ice; to the Committee on Environment and 
Public Works. 

R.R. 5548. An act to direct the Secretary of 
Agriculture to convey certain lands to the 
town of Taos, New Mexico; to the Committee 
on Energy and Natural Resources. 

H.R. 5555. An act to provide for increased 
preinspection at foreign airports, to make 
permanent the visa waiver pilot program, 

and to provide for expedited airport immi
gration processing; to the Committee on the 
Judiciary. 

H.R. 5605. An act to authorize and direct 
land ownership consolidation in the Cedar 
River Watershed, Mt. Baker-Snoqualmie Na
tional Forest, Washington; to the Committee 
on Energy and Natural Resources. 

H.R. 5809. An act to authorize the Sec
retary of the Interior to construct and oper
ate an interpretive center for the Ridgefield 
National Wildlife Refuge in Clark County, 
Washington; to the Committee on Environ
ment and Public Works. 

H.R. 5822. An act to designate the United 
States Court of Appeals Building located at 
125 South Grand Avenue in Pasadena, Cali
fornia, as the "Richard H. Chambers United 
States Court of Appeals Building"; to the 
Committee on Environment and Public 
Works. 

H.R. 5831. An act to designate the Federal 
building located at Main and Church Streets 
in Victoria, Texas, as the " Martin Luther 
King, Jr. Federal Building" ; to the Commit
tee on Environment and Public Works. 

H.R. 5874. An act to establish a Wetlands 
Center at the Port of Brownsville, Texas, and 
for other purposes; 

H.R. 5906. An act to regulate advertising 
and related commercial activities in the Na
tional Park System, and for other purposes; 
to the Committee on Energy and Natural Re
sources. 

H.R. 5954. An act to amend the Rural Elec
trification Act of 1936 to clarify the status of 
the Rural Telephone Bank and its account
ing policies, and for other purposes; to the 
Committee on Agriculture, Nutrition, and 
Forestry. 

H.R. 5983. An act to establish in the Gov
ernment Printing Office a means of enhanc
ing electronic access to a wide range of Fed
eral electronic information; to the Commit
tee on Rules and Administration. 

H.R. 5990. An act to amend the Federal 
Water Pollution Control , Act to provide for 
assessments of contaminated sediments at 
areas of concerns in the Great Lakes, and for 
other purposes; to the Committee on Envi
ronment and Public Works. 

H.R. 6000. An act to redesignate Springer 
Mountain National Recreation Area as " Ed 
Jenkins National Recreation Area"; to the 
Committee on Energy and Natural Re
sources. 

H.R. 6004. An act to amend the Federal 
Water Pollution Control Act to extend the 
deadline by which permits for discharges for 
municipal and industrial stormwater dis
charges are required until October 1, 1994; to 
the Committee on Environment and Public 
Works. 

H.R. 6014. An act to designate certain land 
in the State of Missouri owned by the United 
States and administered by the Secretary of 
Agriculture as part of the Mark Twain Na
tional Forest; to the Committee on Agri
culture, Nutrition, and Forestry. 

MEASURES PLACED ON THE 
CALENDAR 

The fallowing bill was read the sec
ond time, and placed on the calendar: 

S. 3282. A bill to amend title 18, United 
States Code, to require a waiting period be
fore the purchase of a handgun. 

The following bills were read the first 
and second times by unanimous con
sent, and placed on the calendar: 

H.R. 5118. An act to exchange lands within 
the State of Utah, between the United States 
and the State of Utah; and 
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H.R. 5853. An act to designate segments of 

the Great Egg Harbor River and its tribu
taries in the State of New Jersey as compo
nents of the National Wild and Scenic Rivers 
System. 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communication was 
laid before the Senate, together with 
accompanying papers, reports, and doc
uments, which was referred as indi
cated: 

EC-3965. A communication from the Sec
retary of Energy, transmitting, pursuant to 
law, a report entitled "Comprehensive Re
port to Congress Clean Coal Technology Pro
gram, Self-Scrubbing Coal: An Integrated 
Approach to Clean Air"; to the Committee 
on Energy and Natural Resources. 

REPORTS OF COMMITTEES 
The following reports of committees 

were submitted: 
By Mr. GLENN, from the Committee on 

Governmental Affairs, with an amendment 
in the nature of a substitute and an amend
ment to the title: 

S. 20. A bill to provide for the establish
ment and evaluation of performance stand
ards and goals for expenditures in the Fed
eral budget, and for other purposes (Rept. 
No. 102-429). 
•Mr. GLENN. Mr. President, improv
ing governmental performance and ac
countability is very important, par
ticularly in these times of public dis
trust and dissatisfaction with Govern
ment. Thus, I am pleased to rise today 
to ask my colleagues support for S. 20, 
the Government Performance and Re
sults Act of 1992. 

This legislation comes to the Senate 
from the Governmental Affairs Com
mittee, which I chair, as the Glenn
Roth substitute for a bill originally of
fered by my good friend Senator ROTH, 
the ranking minority member of the 
Governmental Affairs Committee. The 
notion of performance measurement, 
however, is certainly not new. The 
Chief Financial Officers Act of 1990, 
which I view as one of my major legis
lative accomplishments as chair of the 
Governmental Affairs Committee, 
mandates the systematic measurement 
of performance. The current legislation 
builds on that mandate to establish a 
concrete set of steps to make perform
ance measurement a reality. 

The present legislation is based on a 
year of very productive work: 

The committee has held two inform
ative hearings; 

GAO has studied performance meas
urement in Federal Agencies and in 
other countries-in Canada, Britain, 
Australia, and New Zealand; 

OMB has surveyed State and local 
governments, initiated inter-agency 
task forces and pilot projects, and 
through the CFO Act, has begun requir
ing that agencies develop and report on 
performance measures; and 

Other agencies, OMB staff, the Na
tional Academy of Public Administra
tion, and a number of academic experts 
have also consulted with committee 
staff on this issue. 

Out of this effort, we have arrived at 
what I think is an excellent bill to 
start developing a workable system for 
holding Government accountable for 
program results. 

The American people have a right to 
know what they are getting for their 
tax dollars. With performance meas
urement, I believe we can start show
ing the public how that money is 
spent-and how it could be better 
spent. Considering the country's grow
ing dissatisfaction with the Federal 
Government, this is a worthy goal for 
us-in Congress, and in the Govern
mental Affairs Committee. 

The bill creates a step-by-step proc
ess to implement performance meas
urement. Step one is the development 
of multiyear strategic plans which will 
define the broad mission and objectives 
of the agencies and their programs. 
Step two is the preparation of annual 
performance plans which will detail 
how the agencies will measure the per
formance of their programs and what 
target levels of performance they will 
be striving to achieve. Step three is the 
submission of annual performance re
ports, in which the agencies will ex
plain whether they have met their tar
get levels and, if not. why not. And 
step four will test whether program 
performance and accountability can be 
increased through increased manage
ment flexibility and through perform
ance-based budgeting. These steps will 
take place over the next 10 years, first 
through pilot projects, and then once 
Congress approves their continued use, 
they will continue on a permanent 
basis. 

This step by step process will take 
place with due deliberation and evalua
tion and should give us all-agencies, 
OMB, Congress, and the American pub
lic-ample opportunity to assess the 
value of performance measurement. 

I know OMB and GAO are excited 
about performance measurement, and I 
believe the American people will be 
pleased when they see what this legis
lation delivers-objective understand
able information about how the Amer
ican taxpayer's money is spent. 

Let me touch on a provision the bill 
does not contain-that is the require
ment of qualification standards for po
litical appointee positions. 

While I believe S. 20 provides the 
framework to make government more 
effective, I think its success will de
pend, to a large extent, on the quality 
of the people who will be directing this 
effort. In the vast majority of cases, 
these people will be political ap
pointees. Many of them, unfortunately, 
will lack the qualifications necessary 
to successfully discharge this and other 
responsibilities. I believe that this is a 

significant problem. Without top-notch 
people in place to direct performance 
measurement, you will never achieve 
the meaningful reforms this bill hopes 
to foster-making Government more 
responsive and accountable to the pub
lic. 

I see this issue as one of the key 
problems facing Government today, 
one which has contributed to the ero
sion of public faith and confidence in 
the workings of our system. I know 
first-hand, from meetings with my fel
low Ohioans, that there is a pervasive 
distrust of Government. as a capable 
and competent institution, able to ef
fectively respond to the concerns 
Americans have. Incidents like the 
HUD scandal, where certain high-level 
appointees who, by their own admis
sion, had no housing skills whatsoever, 
used the public exchequer to reward po
litical cronies, only serve to further 
undermine Government's credibility 
and integrity. 

That is why I feel it is important to 
address the issue of political appointee 
qualifications, and help ensure that 
those who administer the public trust 
meet basic standards of competence 
and relevant experience. That's the 
least the American people deserve from 
Government, and should rightfully ex
pect. 

During the committee's review of S. 
20, I had considered offering an amend
ment to make public the position de
scriptions and qualification require
ments for certain top policy-making 
political positions. I have been assured 
by the White House Office of Presi
dential Personnel and the Office of Per
sonnel Management that position de
scriptions and qualifications require
ments do exist and are used in select
ing candidates for appointive positions. 
In fact, I have seen some of these sam
ples. It makes sense, then, that if this 
is being done already, why not make 
them public? In that manner, all can 
see what duties are attached to these 
positions, and what qualifications are 
required to carry out those duties. 

Having this information available in 
a central place would be useful to this 
and future administrations in finding 
and screening candidates. It would help 
our citizens assess the performance of 
their appointive, but non-elected, offi
cials. 

After some thought on this, however, 
and recognizing that this debate was, 
unfortunately, turning partisan in na
ture, I withdrew this amendment. I did 
not want to jeopardize all that we had 
worked out on S. 20. 

I intend to revisit both the issues of 
Government reform and political ap
pointees next year. To me, the two are 
intertwined. And while S. 20 takes a 
first step, we will look at broader and 
more comprehensive solutions next 
Congress. 

So while I feel that there is more to 
be done, I am very pleased that we 
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have been able to work out the dif
ferences and report out this very im
portant piece of legislation. The legis
lation before the Senate today provides 
an excellent first step at fleshing out 
the performance measurement require
ments in the chief financial officers act 
and at getting Government on the road 
to measuring up to its goals and pur
poses. It has the potential to encourage 
meaningful improvements in Govern
ment performance and to begin to re
store the confidence of the American 
people in their Government. Mr. Presi
dent, I would urge its favorable consid
eration by the Senate. 

By Mr. BENTSEN, from the Committee on 
Finance, with an amendment in the nature 
of a substitute and an amendment to the 
title: 

H.R. 5643. A bill to amend the Internal Rev
enue Code of 1986 with respect to the treat
ment of certain amounts received by opera
tors of licensed cotton warehouses (Rept. No. 
102-430). 

By Mr. BOREN, from the Select Commit
tee on Intelligence: 

Special report entitled "Capability of the 
United States to Monitor Compliance with 
the START Treaty" (Rept. No. 102-431). 

By Mr. JOHNSTON, from the Committee 
on Energy and Natural Resources: 

Report to accompany the bill (S. 1879) to 
authorize the adjustment of the boundaries 
of the South Dakota portion of the Sioux 
Ranger District of Custer National Forest, 
and for other purposes (Rept. No. 102-432). 

Report to accompany the bill (S. 2397) to 
expand the boundaries of Yucca House Na
tional Monument in Colorado, to authorize 
the acquisition of certain lands within the 
boundaries, and for other purposes (Rept. No. 
102-433). 

Report to accompany the bill (H.R. 2859) to 
direct the Secretary of the Interior to con
duct a study of the historical and cultural 
resources in the vicinity of the city of Lynn, 
Massachusetts, and make recommendations 
on the appropriate role of the Federal Gov
ernment in preserving and interpreting such 
historical and cultural resources (Rept. No. 
102-434). 

Report to accompany the bill ( S. 1990) to 
authorize the transfer of certain facilities 
and lands in the Wenatchee National Forest, 
Washington (Rept. No. 102-435). 

Report to accompany the bill (S. 2749) to 
grant a right of use and occupancy of a cer
tain tract of land in Yosemite National Park 
to George R. Lange and Lucille F. Lange, 
and for other purposes (Rept. No. 102-436). 

Report to accompany the bill (S. 2577) to 
provide for the exchange of certain Federal 
lands within the State of Utah, between the 
State of Utah and the Secretary of the Inte
rior (Rept. No . 102-437). 

By Mr. JOHNSTON, from the Committee 
on Energy and Natural Resources, with an 
amendment in the nature of a substitute and 
an amendment to the title: 

S. 2006. A bill to establish the Fox River 
National Heritage Corridor in Wisconsin, and 
for other purposes (Rept. No. 102-438). 

By Mr. KENNEDY, from the Committee on 
Labor and Human Resources , with an amend
ment in the nature of a substitute: 

S. 492. A bill to amend the National Labor 
Relations Act to give employers and per
formers in the live performing arts, rights 
given by section 8(e ) of such Act to employ
ers and employees in similarly situated in
dustries, to give to such employers and per-

formers the same rights given by section 8(f) 
of such Act to employers and employees in 
the construction industry, and for other pur
poses (Rept. No. 102-439). 

By Mr. INOUYE, from the Select Commit
tee on Indian Affairs, with amendments: 

S. 3157. A bill to provide for a National Na
tive American Veterans' Memorial (Rept. 
No. 102-440). 

By Mr. INOUYE, from the Select Commit
tee on Indian Affairs. with amendments and 
an amendment to the title: 

H.R. 2144. A bill to provide restoration of 
the Federal trust relationship with and as
sistance to the terminated tribes of Califor
nia Indians and the individual members 
thereof; to extend Federal recognition to 
certain Indian tribes in California; to estab
lish administrative procedures and guide
lines to clarify the status of certain Indian 
tribes in California; to establish a Federal 
Commission on policies and programs affect
ing California Indians; and for other pur
poses (Rept. No. 102-441). 

By Mr. INOUYE, from the Select Commit
tee on Indian Affairs, with an amendment in 
the nature of a substitute: 

S. 2977. A bill to establish within the Bu
reau of Indian Affairs a program to improve 
the management of rangelands and farm
lands and the production of agricultural re
sources on Indian lands, and for other pur
poses (Rept. No. 102-442). 

By Mr. INOUYE, from the Select Commit
tee on Indian Affairs. with amendments: 

S . 3155. A bill to establish the National In
dian Policy Research Institute (Rept. No. 
102-443). 

S. 3237. A bill to amend the Indian Self-De
termination and Education Assistance Act 
(Rept. No, 102-444). 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first 
and second time by unanimous con
sent. and referred as indicated: 

By Mr. BOND: 
S. 3283. A bill to suspend temporarily the 

duties on Pentetreotide in bulk form and 
lypholized kit form; to the Committee on Fi
nance. 

By Mr. ADAMS (for himself and Mr. 
GORTON): 

S. 3284. A bill to authorize United States 
participation in the Cascadia Corridor Com
mission; to the Committee on Foreign Rela
tions. 

By Mr. RIEGLE (for himself, Mr. GARN, 
Mr. GRAHAM, Mr. MACK, Mr. BREAUX, 
Mr. INOUYE, and Mr. AKAKA): 

S. 3285. A bill to facilitate recovery from 
recent disasters by providing greater flexi
bility for depository institutions and their 
regulators, and for other purposes; to the 
Committee on Banking, Housing, and Urban 
Affairs. 

By Mr. SEYMOUR: 
S. 3286. A bill to amend the Endangered 

Species Act of 1973 to provide for a loan pro
gram for States and political subdivisions of 
States; to the Committee on Environment 
and Public Works. 

By Mr. FORD: 
S. 3287. A bill to authorize the construction 

of the Cumberland Mountain Trail in the 
State of Kentucky and the State of Virginia, 
to require a study of the establishment of 
the Cumberland National Recreation Area, 
and for other purposes; to the Committee on 
Energy and Natural Resources. 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. PRYOR (for himself and Mr. 
GRAHAM): 

S. Res. 353. A resolution expressing the 
sense of the Senate the Democratic and Re
publican Presidential candidates and Vice 
Presidential Candidates should debate before 
the election of November 3, 1992; to the Com
mittee on Rules and Administration. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. ADAMS (for himself and 
Mr. GORTON): 

S. 3284. A bill to authorize U.S. par
ticipation in the Cascadia Corridor 
Commission; to the Committee on For
eign Relations. 

UNITED STATES PARTICIPATION IN THE 
CASCADIA CORRIDOR COMMISSION 

•Mr. ADAMS. Mr. President, I am 
pleased to introduce, along with Sen
ator GORTON, legislation authorizing 
the establishment of a Cascadia Cor
ridor Commission. Similar legislation 
was introduced in the House last Fri
day by the Washington delegation and 
Representative RON WYDEN of Oregon. 

The goal of the Commission will be 
to coordinate planning by State, local, 
provincial and Federal officials that af
fects the urban corridor along Inter
state 5 and Highway 99. This corridor 
runs from Vancouver, BC to Eugene, 
OR. 

Over the past decade, and in particu
lar since the signing of the United 
States-Canada Free-Trade Agreement, 
the volume of commerce and traffic 
along I-5/Highway 99 has greatly in
creased. Numerous regional associa
tions have sprung up among the Pacific 
Northwest States and the bordering 
Canadian Provinces, looking at a vari
ety of trade and cultural issues. None 
of the existing organizations, however, 
has the breadth of focus or the degree 
of government involvement that the 
Cascadia Commission will. 

The strength of the Cascadia Com
mission concept will be its mandate to 
explore regional coordination across a 
variety of related disciplines: trade, en
vironment, transportation, and urban
ization. The membership of the Com
mission will include private citizens as 
well as Federal, State, Provincial and 
local officials from Oregon, Washing
ton, and British Columbia. It will be an 
advisory panel and will have no legal 
authority. 

It is vitally important that 
decisionmakers in the Pacific North
west begin to work more closely with 
their Canadian counterparts. Environ
mental quality, transportation infra
structure, trade and communications 
are truly transborder issues in our re
gion and should be treated as such. 

I commend the work of our col
leagues in the House in moving the 
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Cascadia Corridor Commission concept 
forward and hope that the Senate will 
also be able to approve legislation au
thorizing the Commission before we re
cess for the year. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 3284 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. AUTIIORIZATION OF UNITED STATES 

PARTICIPATION. 
The United States is authorized to partici

pate in the Cascadia Corridor Commission, 
which shall be established as a bilateral ad
visory commission, in coordination with the 
Government of Canada and State, provincial, 
and local governments in the urbanized 
Cascadia region along Interstate 5/Highway 
99 from Vancouver, British Columbia (in
cluding Vancouver Island) to Eugene'. Or
egon. 
SEC. 2. FUNCTIONS OF CASCADlA CORRIDOR 

COMMISSION. 
(a) AUTHORITY.-The Commission is au

thorized to-
(1) establish a forum to coordinate consid

eration of regional issues in the Cascadia re
gion by representatives from the private sec
tor. nonprofit organizations, and local, state, 
provincial, regional, and national govern
ments; and 

(2) not later than 2 years after its estab
lishment, develop a strategy for environ
mentally sound economic development in 
the Cascadia region and submit such plan to 
the Congress, the Canadian Parliament, the 
legislature of British Columbia, and the 
State legislatures of Oregon and Washington. 

(b) LIMITATION.-The Commission shall be 
authorized to function only in an advisory 
capacity and shall have no authority con
cerning any local, State, or Federal agency 
or government. 

(c) QUORUM.-A majority of each of the del
egations from Oregon, Washington, and Can
ada shall constitute a quorum, but a lesser 
number may hold hearings. The Commission 
may act by a majority vote of each delega
tion. 
SEC. 3. STRATEGY. 

In addition to such other issues as the 
Commission may determine to address, the 
strategy under section 2(a)(2) shall consider 
the following issues: 

(1) Environmental management. 
(2) Urban development. 
(3) Transportation. 
(4) Communications. 
(5) Education. 

SEC. 4. UNITED STATES DELEGATION TO COM
MISSION. 

The United States delegation to the 
Cascadia Corridor Commission shall be com
posed as follows: 

0) 1 member appointed by the President, 
who shall be a nonvoting member. 

(2) A Washington State delegation. 
(3) An Oregon delegation. 

SEC. 5. AUTIIORIZATION OF APPROPRIATIONS. 
(a) AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to 
the Commission for fiscal years 1993 and 1994 
a total of $800,000 to enable it to carry out its 
duties and functions consistent with this 
Act. Appropriations are authorized to re
main available until expended. 

(b) LIMITATION.-Amounts obligated and 
expended pursuant to the authorization of 
appropriations under subsection (a) may not 
exceed one-fourth of the total expenditures 
of the Commission for each fiscal year.• 
• Mr. GORTON. Mr. President, since 
the United States-Canada Free-Trade 
Agreement was enacted 3 years ago, 
the Pacific Northwest and Western 
Canada have enjoyed a tremendous 
growth in trade. Both Washington 
State and Oregon have increased their 
exports to Canada by 50 percent since 
1987, with total exports to Canada now 
accounting for more than 25,000 jobs in 
the two States. 

But the increased trade has also 
brought rapid growth. The area which 
runs from Vancouver, BC to Eugene, 
OR-what we call the Cascadia Cor
ridor-is now experiencing extensive 
urbanization. Increased traffic could 
soon clog our infrastructure and limit 
the region's economic potential. Mis
management of our natural resources 
could deprive the area of employment 
opportunities and some of its quality of 
life. 

Unfortunately, the problem of con
trolling this growth is made more dif
ficult by the international boundary 
which divides the Cascadia Corridor. 
For example, we know that increased 
development in British Columbia will 
create congestion in Washington State. 
But the two areas are governed by a 
complex array of governmental agen
cies that hinders efforts to plan effec
tively for such growth. 

Today Senator ADAMS and I are in
troducing a bill which will authorize 
the creation of a commission to study 
and make recommendations on the 
proper management of growth in the 
Cascadia region. This much-needed bill 
will help fill the gaps between our two 
governments and encourage the type of 
cooperation demanded of the growth 
shared by our two countries.• 

By Mr. RIEGLE (for himself, Mr. 
GARN, Mr. GRAHAM, Mr. MACK, 
Mr. BREAUX, Mr. INOUYE, and 
Mr. AKAKA): 

S. 3285. A bill to facilitate recovery 
from recent disasters by providing 
greater flexibility for depository insti
tutions and their regulators, and for 
other purposes; to the Committee on 
Banking, Housing, and Urban Affairs. 

DEPOSITORY INSTITUTIONS DISASTER RELIEF 
ACT OF 1992 

•Mr. RIEGLE. Mr. President, today, 
for myself and Senators, GARN, GRA
HAM, MACK, BREAUX, INOUYE, and 
AKAKA, I introduce the Depository In
stitutions Disaster Relief Act of 1992 a 
revised version of the bill I introduc'ed 
on September 23 as S. 3266. 

This legislation is intended to facili
tate reconstruction in the wake of sev
eral recent disasters, including Hurri
canes Andrew and Iniki and the Los 
Angeles riots. 

Let me briefly outline the bill 's main 
provisions. 

Section 2 authorizes regulators to 
make exceptions to appraisal require
ments in disaster areas. The exceptions 
could last for up to 3 years after the 
disaster. The 3-year limit applies to the 
period in which depository institutions 
c~uld make loans without complying 
with normal appraisal requirement&
not to the maturity of the loans. Thus, 
for example, regulators could permit 
institutions to make 30-year loans 
without having to obtain an appraisal 
after the exception expired. 

Section 3 authorizes regulators to 
make exceptions to the Truth in Lend
ing Act and the Expedited Funds Avail
ability Act. This supplements regu
lator's existing exception authority. 
For example, section 125(d) of the 
Truth in Lending Act lets the Federal 
Reserve Board make exceptions to 
homeowners ' 3-day right of rescission. 
Section 604( d) of the Expedited Funds 
Availability Act provides exceptions to 
key rules under that Act in the case of 
"any emergency condition beyond the 
control of the receiving depository in
stitution." Those two exception provi
sions respond to many of the practical 
concerns we have heard. Whether to 
use section 3 to make additional excep
tions is up to the Board, which must 
weigh the benefits and costs of any 
such exceptions. Exceptions could last 
for up to one year after the date of the 
disaster or date of enactment, which
ever came first. 

Section 4 lets regulators accommo
date extraordinary asset growth-re
sul ting from the deposit of insurance 
proceed&-at institutions whose de
posit-taking centers on areas of intense 
physical devastation. Specifically, reg
ulators could permit such an institu
tion, when calculating its leverage 
limit-capital divided by total asset&
to exclude asset increases attributable 
to the deposit of insurance proceeds 
and governmental assistance. As used 
in section 4, the term leverage limit 
encompasses what regulators refer to 
as the leverage ratio and the critical 
capital level. 

To qualify for the exception, the in
stitution would need to have its main 
office in such an area, draw at least 60 
percent of its deposits from customers 
in the area, be adequately capitalized 
before the disaster, and have an accept
able plan for managing the deposit in
flux. Regulators would also need to 
find that the exclusion comports with 
the objective of avoiding or minimizing 
loss to the FDIC. The exclusions could 
last for up to 18 months after the date 
of enactment. 

Section 5 enables regulators to 
amend their regulations without hav
ing to follow the Administrative Proce
dure Act. For example, regulators 
would not have to go through notice
and-comment procedures. Regulators 
could also exempt depository institu
tions from other publication require
ment&-such as newspaper notices for 
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opening or closing branches. This flexi
bility would last for 180 days after en
actment. 

Section 5 expedites the procedure for 
using existing authority or authority 
granted under provisions of the bill. 
Except for allowing exceptions to pub
lication requirements, section 5 grants 
no new substantive authority to make 
exceptions. Nor does it otherwise alter 
substantive rules. It simply allows reg
ulators to speed up the process. 

Section 6 clarifies and strengthens 
the community-development authority 
of national banks and State member 
banks. 

Section 7 expresses the sense of the 
Congress that regulators should en
courage depository institutions in dis
aster areas to meet the financial serv
ices needs of their communities. 

Section 8 specifies that the act does 
not limit regulator's existing author
ity. 

This bill grants appropriate relief 
without comprom1smg safety and 
soundness. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 3285 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the " Depository 
Institutions Disaster Relief Act of 1992". 
SEC. 2. APPRAISAL REQUIREMENTS. 

Title XI of the Financial Institutions Re
form, Recovery, and Enforcement Act of 1989 
(12 U.S.C. 3331 et seq.) is amended by adding 
at the end the following new section: 
"SEC. 1123. EMERGENCY EXCEPTIONS FOR DISAS· 

TERAREAS. 
"(a) IN GENERAL.-Each Federal financial 

institutions regulatory agency may, by regu
lation or order, make exceptions to this 
title, and to standards prescribed pursuant 
to this title, for transactions involving insti
tutions for which the agency is the primary 
Federal regulator, with respect to real prop
erty located within a disaster area if the 
agency-

"(1) makes the exception not later than 30 
months after the date on which the Presi
dent determines, pursuant to section 401 of 
the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act, that a major dis
aster exists in the area; and 

"(2) determines that the exception-
"(A) would facilitate recovery from the 

major disaster; and 
"(B) is consistent with safety and sound

ness. 
"(b) 3-YEAR LIMIT ON EXCEPTIONS.-Any ex

ception made under this section shall expire 
not later than 3 years after the date of the 
determination referred to in subsection 
(a)(l). 

"(c) PUBLICATION REQUIRED.-Any Federal 
financial institutions regulatory agency 
shall publish in the Federal Register a state
ment that-

"(1) describes any exception made under 
this section; and 

"(2) explains how the exception-

"(A) would facilitate recovery from the 
major disaster; and 

"(B) is consistent with safety and sound
ness. 

"(d) DISASTER AREA DEFINED.-For pur
poses of this section, the term 'disaster area' 
means an area in which the President, pursu
ant to section 401 of the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act, has determined that a major disaster 
exists.". 
SEC. 3. TRUTH IN LENDING ACT; EXPEDITED 

FUNDS AVAILABILITY ACT. 
"(a) TRUTH IN LENDING ACT.-During the 

180-day period beginning on the date of en
actment of this Act, the Board of Governors 
of the Federal Reserve System may make ex
ceptions to the Truth in Lending Act for 
transactions within an area in which the 
President, pursuant to section 401 of the 
Robert T. Stafford Disaster Relief and Emer
gency Assistance Act, has determined that a 
major disaster exists, if the Board deter
mines that the exception can reasonably be 
expected to produce benefits to the public 
that outweigh possible adverse effects. 

"(b) EXPEDITED FUNDS AVAILABILITY ACT.
During the 180-day period beginning on the 
date of enactment of this Act, the Board of 
Governors of the Federal Reserve System 
may make exceptions to the Expedited 
Funds Availability Act of 1987 for depository 
institution offices located within an area re
ferred to in subsection (a) of this section if 
the Board determines that the exception can 
reasonably be expected to produce benefits 
to the public that outweigh possible adverse 
effects. 

"(c) TIME LIMIT ON EXCEPTIONS.-Any ex
ception made under this section shall expire 
not later than the earlier of-

(1) 1 year after the date of enactment of 
this Act; or 

(2) 1 year after the date of the Presidential 
determination referred to in subsection (a). 

(d) PUBLICATION REQUIRED.- The Board of 
Governors of the Federal Reserve System 
shall publish in the Federal Register a state
ment that-

(1) describes any exception made under this 
section; and 

(2) explains how the exception can reason
ably be expected to produce benefits to the 
public that outweigh possible adverse ef
fects. 
SEC. 4. DEPOSIT OF INSURANCE PROCEEDS. 

(a) IN GENERAL.-The appropriate Federal 
banking agency may, by order, permit an in
sured depository institution, during the 18-
month period beginning on the date of enact
ment of this Act, to subtract from the insti
tution's total assets, in calculating compli
ance with the leverage limit prescribed 
under section 38 of the Federal Deposit In
surance Act, an amount not exceeding the 
qualifying amount attributable to insurance 
proceeds, if the agency determines that-

(1) the institution-
(A) had its principal place of business with

in an area in which the President, pursuant 
to section 401 of the Robert T. Stafford Dis
aster Relief and Emergency Assistance Act, 
has determined that a major disaster exists, 
on the day before the date of that determina
tion; 

CB) derives more than 60 percent of its 
total deposits from persons who normally re
side within, or whose principal place of busi
ness is normally within, areas of intense dev
astation caused by the major disaster (such 
as that portion of Dade County, Florida, 
south of Kendall Drive and east of Ever
glades National Park, as damaged by Hurri
cane Andrew); 

(C) was adequately capitalized (as defined 
in section 38 of the Federal Deposit Insur
ance Act) before the major disaster; and 

(D) has an acceptable plan for managing 
the increase in its total assets and total de
posits; and 

(2) the subtraction is consistent with the 
purpose of section 38 of the Federal Deposit 
Insurance Act. 

(b) DEFINITIONS.-For purposes of this sec
tion: 

(1) APPROPRIATE FEDERAL BANKING AGEN
CY.-The term "appropriate Federal banking 
agency" has the same meaning as in section 
3 of the Federal Deposit Insurance Act. 

(2) INSURED DEPOSITORY INSTITUTION.-The 
term "insured depository institution" has 
the same meaning as in section 3 of the Fed
eral Deposit Insurance Act. 

(3) LEVERAGE LIMIT.-The term "leverage 
limit" has the same meaning as in section 38 
of the Federal Deposit Insurance Act. 

(4) QUALIFYING AMOUNT ATTRIBUTABLE TO 
INSURANCE PROCEEDS.-The term "qualifying 
amount attributable to insurance proceeds" 
means the amount (if any) by which the in
stitution's total assets exceed the institu
tion's average total assets during the cal
endar quarter ending before the date of the 
Presidential determination referred to in 
subsection (a)(l)(A), because of the deposit of 
insurance payments or governmental assist
ance made with respect to damage caused by, 
or other costs resulting from, the major dis
aster. 
SEC. 5. BANKING AGENCY PUBLICATION RE· 

QUIREMENTS. 
(a) IN GENERAL.-During the 180-day period 

beginning on the date of enactment of this 
Act, a qualifying regulatory agency may 
take any of the following actions with re
spect to depository institutions or other reg
ulated entities whose principal place of busi
ness is within, or with respect to trans
actions or activities within, an area in which 
the President, pursuant to section 401 of the 
Robert T. Stafford Disaster Relief and Emer
gency Assistance Act, has determined that a 
major disaster exists, if the agency deter
mines that the action would facilitate recov
ery from the major disaster: 

(1) PROCEDURE.-Exercising the agency's 
authority under provisions of law other than 
this section without complying with-

(A) any requirement of section 553 of title 
5, United States Code; or 

(B) any provision of law that requires no
tice or opportunity for hearing or sets maxi
mum or minimum time limits with respect 
to agency action. 

(2) PUBLICATION REQUIREMENTS.-Making 
exceptions, with respect to institutions or 
other entities for which the agency is the 
primary Federal regulator, to-

(A) any publication requirement with re
spect to establishing branches or other de
posit-taking facilities; or 

(B) any similar publication requirement. 
(b) PUBLICATION REQUIRED.-A qualifying 

regulatory agency shall publish in the Fed
eral Register a statement that-

(1) describes any action taken under this 
section; and 

(2) explains the need for the action. 
(c) QUALIFYING REGULATORY AGENCY DE

FINED.-For purposes of this section, the 
term 'qualifying regulatory agency' means: 

(1) the Board of Governors of the Federal 
Reserve System; 

(2) the Comptroller of the Currency; 
(3) the Director of the Office of Thrift Su

pervision; 
(4) the Federal Deposit Insurance Corpora

tion; 
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(5) the Financial Institutions Examination 

Council; 
(6) the National Credit Union Administra

tion; and 
(7) with respect to chapter 53 of title 31, 

United States Code, the Secretary of the 
Treasury. 
SEC. 8. COMMUNITY DEVELOPMENT AUTHORITY 

OFBANKS. 
(a) NATIONAL BANKS.-Section 5136 of the 

Revised Statutes (12 U.S.C. 24) is amended by 
adding at the end the following new para
graph: 

"Eleventh.-To make investments de
signed primarily to promote the public wel
fare, including the welfare of low- and mod
erate-income communities or families (such 
as by providing housing, services, or jobs). A 
national banking association may make such 
investments directly or by purchasing inter
ests in an entity primarily engaged in mak
ing such investments. An association shall 
not make any such investment if the invest
ment would expose the association to unlim
ited liability. The Comptroller of the Cur
rency shall limit an association's invest
ments in any 1 project and an association's 
aggregate investments under this paragraph. 
An association's aggregate investments 
under this paragraph shall not exceed an 
amount equal to the sum of 5 percent of the 
association's capital stock actually paid in 
and unimpaired and 5 percent of the associa
tion's unimpaired surplus fund, unless the 
Comptroller determines by order that the 
higher amount will pose no significant risk 
to the affected deposit insurance fund, and 
the association is adequately capitalized. In 
no case shall an association's aggregate in
vestments under this paragraph exceed an 
amount equal to the sum of 10 percent of the 
association's capital stock actually paid in 
an unimpaired and 10 percent of the associa
tion's unimpaired surplus fund.". 

(b) STATE MEMBER BANKS.-Section 9 of the 
Federal Reserve Act (12 U.S.C. 321-338) is 
amended by adding at the end the following 
new paragraph: · 

"State member banks may make invest
ments designed primarily to promote the 
public welfare, including the welfare of low
and moderate-income communities or fami
lies (such as by providing housing, services, 
or jobs), to the extent permissible under 
State law, and subject to such restrictions 
and requirements as the Board of Governors 
of the Federal Reserve System may prescribe 
by regulation or order. A bank shall not 
make any such investment if the investment 
would expose the bank to unlimited liability. 
The Board shall limit a bank's investments 
in any 1 project and a bank's aggregate in
vestments under this paragraph. A bank's 
aggregate investments under this paragraph 
shall not exceed an amount equal to the sum 
of 5 percent of the bank's capital stock actu
ally paid in and unimpaired and 5 percent of 
the bank's unimpaired surplus fund, unless 
the Board determines by order that the high
er amount will pose no significant risk to 
the affected deposit insurance fund, and the 
bank is adequately capitalized. In no case 
shall a bank's aggregate investments under 
this paragraph exceed an amount equal to 
the sum of 10 percent of the bank's capital 
stock actually paid in an unimpaired and 10 
percent of the bank's unimpaired surplus 
fund.''. 
SEC. 7. SENSE OF THE CONGRESS. 

It is the sense of the Congress that the 
Board of Governors of the Federal Reserve 
System, the Comptroller of the Currency, 
the Director of the Office of Thrift Super
vision, the Federal Deposit Insurance Cor-

poration, and the National Credit Union Ad
ministration should encourage depository in
stitutions in areas affected by such major 
disasters as Hurricane Andrew, Hurricane 
Iniki, and the Los Angeles civil unrest to 
meet the financial services needs of their 
comm uni ties. 
SEC. 8. 011IER AUTHORITY NOT AFFECTED. 

Nothing in this Act limits the authority of 
any department or agency under any other 
provision of law. 
•Mr. BREAUX. Mr. President, I rise 
today to cosponsor legislation which 
will ease credit requirements for lend
ers aiding victims of Hurricanes An
drew and Iniki as well as victims of fu
ture disasters. Mr. President, thou
sands of people in Florida, Louisiana, 
and Hawaii are trying to rebuild their 
lives in the face of natural disasters 
which have left their homes and busi
nesses destroyed. This legislation rec
ognizes that rules and regulations writ
ten for normal times are inhibiting 
banks from providing critical serv
ices-particularly credit services-to 
these ravaged communities. 

The Depository Institutions Disaster 
Relief Act of 1992 would grant Federal 
banking agencies discretion to modify 
or waive certain specified regulatory 
constraints-after full consideration of 
safety and soundness demands-that 
interfere with the flow of banking serv
ices to emergency or major disaster 
areas. The area would have to be de
clared a disaster area by the President 
in order for regulators to modify or 
waive the specified regulatory require
ments. 

For example, the banking laws gen
erally require that an appraisal be con
ducted in connection with most loan 
transactions that are secured by real 
estate. Compliance with this rule by 
traditional appraisal methods is vir
tually impossible-and unnecessary
when entire neighborhoods have been 
destroyed. 

Mr. President, adequate credit and 
other banking services are never need
ed more than in times of emergency or 
major disaster. This legislation will 
provide that needed assistance to disas
ter victims as well as protect the integ
rity of our Nation's banking laws. I 
urge my colleagues to join me in sup
port of this very important legisla
tion.• 
• Mr. GRAHAM. Mr. President, I am 
pleased to join my colleagues, Senators 
MACK, BREAUX, INOUYE, AKAKA, RIEGLE, 
and GARN in cosponsoring the Deposi
tory Institutions Disaster Relief Act of 
1992. This bill is intended to encourage 
the financial institution regulators to 
recognize and assist financial institu
tions located in emergency areas due 
to natural disasters like hurricanes 
and typhoons. The bill will also encour
age financial institutions serving disas
ter areas to meet the financial service 
needs of their devastated communities. 

Secretary BRADY started the ball 
rolling on the idea for this bill when he 
visited the hurricane ravaged area in 

south Florida and met with representa
tives of the financial community. At 
that time the financial institutions ex
pressed their concerns about whether 
they would be able to lend in their 
communities and what they themselves 
were facing. The institutions located in 
the devastated area and which prin
cipally served that area were in the 
process of surveying the damage to 
their facilities, seeking shelter for 
their employees and trying to get 
power to their buildings. 

Florida financial institutions and a 
representative from the Florida comp
troller's office were so concerned about 
the difficult situation they found 
themselves in that they personally 
came to Washington to share with Con
gress the challenges they were facing 
every day. Fortunately, the Congress 
was sympathetic and realized that the 
financial institutions in the affected 
communities would play a vital role in 
rebuilding south Florida by making the 
critically needed credit available. 

The Depository Institutions Disaster 
Relief Act would apply only to an area 
declared to be a Presidential emer
gency; in addition the Stafford Act 
would have to be in effect. The regu
lators must still maintain the safety 
and soundness of the affected financial 
institutions; however the bill would 
give financial regulators the ability to 
waive certain regulatory requirements. 

Among the requirements that could 
be waived are the appraisal require
ments. In normal times, current finan
cial standards require appraisals on 
property before a financial institution 
can make a loan. However, in a disas
ter area, like those hit by Hurricanes 
Andrew and Iniki, it is hard to meet 
these appraisal requirements due to 
the destruction. 

The bill also waives the capital re
quirements for financial institutions to 
make allowance for the spikes in the 
measurement of capital going into a fi
nancial institution from insurance pro
ceeds and going out as the financial in
stitution lends for the rebuilding ef
fort. The bill also gives the regulators 
the discretion to waive for 1 year the 
Administrative Procedures Act, the 
Truth-in-Lending Act and the Expe
dited Funds Availability Act. 

Finally the bill includes a sense of 
the Congress to encourage the financial 
regulators to encourage the financial 
institutions to meet the financial 
needs of their devastated communities. 

Mr. President, I would like to express 
my sincere thanks to my colleagues 
and their staffs, and representatives 
from the Treasury Department and the 
financial regulators, for all the hard 
work they have put in on this bill. In 
particular, I would like to thank Rick 
Carnell, a fellow Floridian, who has 
developed an appreciation for the 
impact of Hurricane Andrew on south 
Florida.• 
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By Mr. HOLLINGS: 

S. 3286. A bill to amend the Endan
gered Species Act of 1973 to provide for 
a loan program for States and political 
subdivisions; to the Committee on En
vironment and Public Works. 
ENDANGERED SPECIES ACT OF 1973 AMENDMENTS 

•Mr. HOLLINGS. Mr. President, for 
years Congress has mandated costly 
regulations on States and municipali
ties. Nowhere has this been more true 
than in the realm of environmental 
legislation. Congress seems to believe 
that it can purify air, clean water, and 
protect wildlife simply by passing laws. 

As the former mayor of Anaheim, I 
can tell you that simply instructing a 
State or municipal government to ad
dress a problem is not a solution. The 
Federal Government must provide the 
necessary assistance to ensure the lo
cality has the ability to comply. 

It is for this very reason that today I 
am introducing the Endangered Spe
cies Community Impact Assistance 
Act. 

My bill will facilitate the implemen
tation of a new ambitious multispecies 
habitat effort currently being con
ducted in California. The effort is in
tended to move from single species 
habitat conservation planning to natu
ral community conservation planning. 
The approach, known as bioregionalism 
acknowledges the interconnection be
tween ecosystems and species, estab
lishing habitat conservation programs 
that serve an entire ecosystems and all 
their species as opposed to simply pro
tecting one plant or animal. 

Traditionally, both State agencies 
and the U.S. Fish and Wildlife Service 
have viewed compliance with the En
dangered Species Act as a single spe
cies issue. When the U.S. Fish and 
Wildlife Service determines that a spe
cies is threatened with extinction, it 
lists the species and establishes a re
covery plan. 

Invariably, this system is reactive. 
The Government only gets involved 
when a species is on the brink of ex
tinction, at which point the Fish and 
Wildlife Service typically must take 
radical action to prevent the species 
from going extinct. 

Such inaction, followed by frantic 
overreaction, has not only had a dev
astating impact on many local and re
gional economies, but has also done lit
tle for the very plants and animals the 
Endangered Species Act is designed to 
protect. 

California, on both the State and 
local level, is trying something new. 
Instead of waiting for rare species to be 
listed, or attempting to deal with list
ed species one at a time, the State has 
established a project to identify prior
ities and set aside habitat that is 
shared by a host of different listed and 
candidate species. 

Through such a holistic, multispecies 
approach, it is hoped that California 
can forestall the otherwise inevitable 

progression of species listings. Each of 
these listings limits the ability of 
State and local governments to make 
rational public policy decisions-in
variably to the detriment of Califor
nia's economy. 

Setting aside wildlife habitat before 
such a crisis is reached can dramati
cally lessen the damage not only to the 
wildlife species but also local econo
mies. Unfortunately, in today's bleak 
economic climate, State and local gov
ernments cannot afford to be proactive. 

'l'he purchase of significant habitat 
acreage is very expensive. States and 
municipalities which are interested in 
setting aside such habitat, have to bor
row the money. The cost of the prin
cipal and the interest combined is 
often more than any single government 
entity can afford. Without adequate 
funding, the land cannot be set aside, 
and everyone suffers. 

The Endangered Species Impact As
sistant Act addresses this problem. The 
act gives the Secretary of the Interior 
the authority to enter into agreements 
with local governments to provide in
terest free loans for the acquisition of 
habitat for rare and endangered spe
cies. Once the local or State govern
ment has paid off the principal, the 
Secretary has the discretion to take 
title to the land without further ex
pense. 

Mr. President, this bill makes eco
nomic and environmental sense, and I 
am hopeful that it can be used as a 
sound starting point for the much
needed discussion of endangered spe
cies impact assistance for States, coun
ties, and municipalities when the En
dangered Species Act is brought before 
the Senate for reauthorization next 
year.• 

ADDITIONAL COSPONSORS 
s. 15 

At the request of Mr. BIDEN, the 
name of the Senator from North Da
kota [Mrs. BURDICK] was added as a co
sponsor of S. 15, a bill to combat vio
lence and crimes against women on the 
streets and in homes. 

s. 1777 

At the request of Mr. ADAMS, the 
names of the Senator from South Da
kota [Mr. DASCHLE] and the Senator 
from Arkansas [Mr. PRYOR] were added 
as cosponsors of S. 1777, a bill to amend 
the Public Health Service Act to estab
lish the authority for the regulation of 
mammography services and radiologi
cal equipment, and for other purposes. 

s. 1862 

At the request of Mr. GRAHAM, the 
name of the Senator from Minnesota 
[Mr. WELLSTONE] was added as a co
sponsor of S. 1862, a bill to amend the 
National Wildlife Refuge System Ad
ministration Act of 1966 to improve the 
management of the National Wildlife 
Refuge System, and for other purposes. 

s. 2033 

At the request of Mr. DASCHLE, the 
name of the Senator from Kentucky 
[Mr. FORD] was added as a cosponsor of 
S. 2033, a bill to expand the exclusion of 
services of election officials and work
ers from social security earnings. 

s. 2362 

At the request of Mr. McCAIN, the 
name of the Senator from New York 
[Mr. MOYNIHAN] was added as a cospon
sor of S. 2362, a bill to amend title 
XVIII of the Social Security Act to re
peal the reduced Medicare payment 
provision for new physicians. 

s. 2407 

At the request of Mr. SEYMOUR, the 
name of the Senator from Tennessee 
[Mr. GORE] was added as a cosponsor of 
S. 2407, a bill to amend the Board for 
International Broadcasting Act of 1973 
to establish a program for radio broad
casting to the peoples of Asia. 

s. 2810 

At the request of Mr. GRASSLEY, the 
name of the Senator from Kentucky 
[Mr. MCCONNELL] was added as a co
sponsor of S. 2810, a bill to recognize 
the unique status of local exchange 
carriers in providing the public 
switched network infrastructure and to 
ensure the broad availability of ad
vanced public switched network infra
structure. 

At the request of Mr. GORE, the name 
of the Senator from Iowa [Mr. HARKIN] 
was added as a cosponsor of S. 2810, 
supra. 

s. 2813 

At the request of Mr. GORE, the name 
of the Senator from South Carolina 
[Mr. HOLLINGS] was added as a cospon
sor of S. 2813, a bill to establish in the 
Government Printing Office an elec
tronic gateway to provide public access 
to a wide range of Federal databases 
containing public information stored 
electronically. 

s. 2841 

At the request of Mr. D'AMATO, the 
names of the Senator from Delaware 
[Mr. ROTH] and the Senator from Kan
sas [Mr. DOLE] were added as cospon
sors of S. 2841, a bill to provide for the 
minting of coins to commemorate the 
World University Games. 

s. 2941 

At the request of Mr. BUMPERS, the 
name of the Senator from Connecticut 
[Mr. DODD] was added as a cosponsor of 
S. 2941, a bill to provide the Adminis
trator of the Small Business Adminis
tration continued authority to admin
ister the Small Business Innovation 
Research Program, and for other pur
poses. 

s. 3117 

At the request of Mr. DASCHLE, his 
name was added as a cosponsor of S. 
3117. a bill to amend title XVIII of the 
Social Security Act to enhance certain 
payments made to Medicare-dependent, 
small rural hospitals. 

s. 3183 

At the request of Mr. DASCHLE, the 
name of the Senator from Hawaii [Mr. 
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INOUYE] was added as a cosponsor of S. 
3183, a bill to amend the Public Health 
Service Act to provide a comprehensive 
program for the prevention of Fetal Al
cohol Syndrome, and for other pur
poses. 

s. 3195 

At the request of Mr. GLENN, the 
name of the Senator from Illinois [Mr. 
DIXON] was added as a cosponsor of S. 
3195, a bill to require the Secretary of 
the Treasury to mint coins in com
memoration of the 50th anniversary of 
the U.S. involvement in World War II. 

s. 3221 

At the request of Mr. LAUTENBERG, 
the names of the Senator from Ohio 
[Mr. GLENN] and the Senator from Illi
nois [Mr. SIMON] were added as cospon
sors of S. 3221, a bill to deny most-fa
vored-nation status to Serbia and 
Montenegro unless certain conditions 
are met. 

SENATE JOINT RESOLUTION 3 

At the request of Mr. KENNEDY, the 
name of the Senator from North Da
kota [Mrs. BURDICK] was added as a co
sponsor of Senate Joint Resolution 3, a 
joint resolution proposing an amend
ment to the Constitution of the United 
States relative to equal rights for 
women and men. 

SENATE JOINT RESOLUTION 260 

At the request of Mr. COCHRAN, the 
name of the Senator from South Da
kota [Mr. PRESSLER] was added as a co
sponsor of Senate Joint Resolution 260, 
a joint resolution designating the week 
of October 18, 1992, through October 24, 
1992, as "National School Bus Safety 
Week." 

SENATE JOINT RESOLUTION 278 

At the request of Mr. DODD, the 
names of the Senator from Kansas 
[Mrs. KASSEBAUM], the Senator from 
Maryland [Ms. MIKULSKI], the Senator 
from Michigan [Mr. RIEGLE], the Sen
ator from Rhode Island [Mr. CHAFEE], 
the Senator from Kentucky [Mr. FORD], 
the Senator from Indiana [Mr. COATS], 
and the Senator from New Jersey [Mr. 
LAUTENBERG] were added as cosponsors 
of Senate Joint Resolution 278, a joint 
resolution designating the week of Jan
uary 3, 1993, through January 9, 1993, as 
"Braille Literacy Week." 

SENATE JOINT RESOLUTION 311 

At the request of Mr. SEYMOUR, the 
names of the Senator from Michigan 
[Mr. LEVIN], the Senator from Louisi
ana [Mr. JOHNSTON], and the Senator 
from Montana [Mr. BAucus] were added 
as cosponsors of Senate Joint Resolu
tion 311, a joint resolution designating 
February 21, 1993, through February 27, 
1993, as "American Wine Appreciation 
Week," and for other purposes. 

SENATE JOINT RESOLUTION 315 

At the request of Mr. SEYMOUR, the 
names of the Senator from New Jersey 
[Mr. LAUTENBERG], the Senator from 
Wisconsin [Mr. KASTEN], and the Sen
ator from Utah [Mr. GARN] were added 
as cosponsors of Senate Joint Resolu-

tion 315, a joint resolution to designate 
September 16, 1992, as "National Occu
pational Therapy Day." 

SENATE JOINT RESOLUTION 327 

At the request of Mr. BRYAN, the 
names of the Senator from California 
[Mr. SEYMOUR], the Senator from Ne
braska [Mr. EXON], the Senator from 
South Carolina [Mr. HOLLINGS], and the 
Senator from Wisconsin [Mr. KOHL] 
were added as cosponsors of Senate 
Joint Resolution 327, a joint resolution 
to designate October 8, 1992, as "Na
tional Firefighters Day." 

SENATE JOINT RESOLUTION 328 

At the request of Mr. COCHRAN, the 
names of the Senator from California 
[Mr. SEYMOUR] and the Senator from 
Pennsylvania [Mr. SPECTER] were 
added as cosponsors of Senate Joint 
Resolution 328, a joint resolution to ac
knowledge the sacrifices that military 
families have made on behalf of the Na
tion and to designate November 23, 
1992, as "National Military Families 
Recognition Day." 

AMENDMENT NO. 3217 

At the request of Mr. PACKWOOD, the 
name of the Senator from Washington 
[Mr. GORTON] was added as a cosponsor 
of Amendment No. 3217 proposed to 
H.R. 11, a bill to amend the Internal 
Revenue Code of 1986 to provide tax in
centives for the establishment of tax 
enterprise zones, and for other pur
poses. 

SENATE RESOLUTION 353---REL
ATIVE TO THE PRESIDENTIAL 
DEBATES 
Mr. PRYOR (for himself and Mr. GRA

HAM) submitted the following resolu
tion; which was referred to the Com
mittee on Rules and Administration: 

S. RES. 353 
Whereas American taxpayers currently 

fund presidential campaigns through a one 
dollar check-off on their Federal income tax 
form; 

Whereas the Democratic and Republican 
presidential nominees will each receive 
roughly $75,000,000 in taxpayers' dollars to 
fund their campaigns through the 1992 gen
eral election; 

Whereas the American electorate deserves 
to be presented with the opportunity to 
watch and listen to the candidates exchange 
views face-to-face on the issues of the day; 

Whereas presidential debates have been a 
part of every Presidential campaign for the 
past 16 years; 

Whereas the American public has come to 
expect formal debates as an integral part of 
the presidential election process; 

Whereas Democrats and Republicans alike 
agree in the importance of debates and 
showed their interest by having the Demo
cratic and Republican National Committees 
collaborate in 1987 to establish the Commis
sion on Presidential Debates, a bipartisan 
group; and 

Whereas in 1988, 160,000,000 Americans ex
pressed their interest in seeing candidates 
debate by watching the two Presidential and 
one Vice Presidential debates that the Com
mission sponsored: Now, therefore, be it Re-

solved, That it is the sense of the Senate 
that-

(1) the American people fund the cam
paigns of the major party candidates, and 
they have a right to expect formal Presi
dential and Vice Presidential debates; and 

(2) the Democratic and Republican Presi
dential candidates and Vice Presidential 
candidates should debate before the election 
of November 3, 1992. 

Mr. PRYOR. Mr. President, American 
taxpayers currently fund the Presi
dential campaigns through a Sl check
off on their Federal income tax farm. 
This year the Democratic and Repub
lican Presidential nominees will each 
receive roughly $75 million in tax
payers' money to fund their campaigns 
through the 1992 general election. 

What I am introducing at this time is 
a very simple sense-of-the-Senate reso
lution. It is a very simple resolution 
saying that it is the American public 
funds that fund the Presidential cam
paigns and the American people de
serve to see formal Presidential and 
Vice Presidential debates before the 
election on November 3, 1992. 

Today, as we know, was supposed to 
have been a day for a second Presi
dential debate in Louisville, KY. Like 
its predecessor in Michigan, the Louis
ville debate was canceled, to my under
standing, because President Bush de
clined to attend. 

Mr. President, this simple resolution 
simply states that the United States 
Senate is going on record supporting 
the Presidential debates to go forward 
so that the American people can see 
the position each candidate is taking. 

Not since the campaign of 1972 have 
the American people been deprived of 
Presidential debates. They have come 
to expect debates and they deserve 
them. 

If American taxpayers are going to 
foot much of the bill for Presidential 
campaigns, the least a candidate can 
do in return is give 2 hours of his time 
to tell the American people where he 
stands in a face-to-face debate. 

Accordingly, today I am offering a 
sense-of-the-Senate resolution which 
would simply put the Senate on record 
in favor of Presidential debates. 

This resolution reads as follows: Re
solved that it is the sense-of-the-Sen
ate that: First, the American people 
fund the campaigns of the major party 
candidates, and they have a right to 
expect formal Presidential and Vice 
Presidential debates; and second, the 
Democratic and Republican Presi
dential candidates and Vice Presi
dential candidates should debate before 
the election of November 3, 1992. 

It is as simple as that-the Senate 
wants debates. 

Today, I stand on the floor of the 
greatest deliberative body in the world, 
the site of innumerable debates on the 
important issues of the day. This reso
lution is a simple way for the Senate to 
stand in unison in favor of a simple and 
noncontroversial concept: the can-
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didates for President and Vice-Presi
dent have a responsibility to the Amer
ican public to debate. 

It is my understanding that today at 
5 p.m. another deadline is set to expire 
for both candidates to accept a debate 
from the bipartisan commission on 
Presidential debates. If one of the can
didates declines to debate, later this 
week I will offer a sense-of-the-Senate 
resolution stating that any candidate 
refusing to accept the commission's 
offer to debate should return the Fed
eral campaign funds that they have re
ceived, or will receive. The American 
public pays for these elections with 
their tax dollars, and they expect de
bates in return. That later resolution 
will make another simple statement: if 
you do not want public debates, give 
back the public tax dollars you have 
taken. 

I hope I do not have to submit that 
resolution. I hope both candidates will 
accept the bipartisan commission's 
offer for a public debate, but if that bi
partisan offer is spurned, I will be back 
later this week to offer my second reso
lution. 

AMENDMENTS SUBMITTED 

START TREATY 

WALLOP EXECUTIVE AMENDMENT 
NO. 3317 

Mr. WALLOP proposed an amend
ment to the resolution of ratification 
to the Treaty between the United 
States and the Union of Soviet Social
ist Republics on the Reduction and 
Limitation of Strategic Offensive 
Arms, as follows: 

Add at the appropriate place the following: 
The Senate's advice and consent to the 

ratification of the START Treaty is subject 
to the following condition, which shall be 
binding upon the President: 

"The START Treaty, including the May 23, 
1992 Protocol, the two Annexes, six Proto
cols, Memorandum of Understanding, and 
Corrigenda, shall not enter into force until 
the President certifies that all MIRVed 
ICBMs, and all launchers for MIRVed ICBMs, 
shall be eliminated in accordance with the 
agreement in the Joint Understanding on 
deep cuts of June 17, 1992, signed by the 
President of the United States of America 
and the President of the Russian Federa
tion.'' 

TAX EQUITY ACT 

BENTSEN AMENDMENT NO. 3318 
Mr. BENTSEN proposed an amend

ment to the bill H.R. 11, to amend the 
Internal Revenue Code of 1986 to pro
vide tax incentives for the establish
ment of tax enterprise zones, and for 
other purposes; as follows: 

On page 1811, after line 9, insert the follow
ing new titles: 

TITLE-AMENDMENfS TO MEDICARE 
PROGRAM 

SECTION 100. SHORT TITLE; REFERENCES. 
(a) SHORT TITLE.-This title, and titles 

and may be cited as the " Medicare and 
Medicaid Amendments Act of 1992" . 

(b) REFERENCES TO SOCIAL SECURITY ACT.
Except as otherwise specifically provided, 
whenever in this title, and titles and , an 
amendment is expressed in terms of an 
amendment to or repeal of a section or other 
provision, the reference shall be considered 
to be made to that section or other provision 
of the Social Security Act. 

(C) REFERENCES TO OBRA.-In this title, 
and titles and • the terms " OBRA-1986", 
" OBRA-1987" , "OBRA-1989", and " OBRA-
1990" refer to the Omnibus Budget Reconcili
ation Act of 1986 (Public Law 99-509), the 
Omnibus Budget Reconciliation Act of 1987 
(Public Law 100-203), the Omnibus Budget 
Reconciliation Act of 1989 (Public Law 101-
239), and the Omnibus Budget Reconciliation 
Act of 1990 (Public Law 101-508), respectively. 

SUBTITLE A-PROVISIONS RELATING TO 
PART A 

PART I-EXTENSION OF EXPIRING PROVISIONS 
SEC. 101. EXTENSION OF REGIONAL REFERRAL 

CENTER CLASSIFICATION. 
(a) IN GENERAL.-Section 6003(d) of OBRA-

1989 is amended by striking " 1992" and in
serting " 1994". 

(b) RECLASSIFICATION DECLINATION AL
LOWED.-If any hospital fails to qualify as a 
regional referral center under section 
1886(d)(5)(C) of the Social Security Act as a 
result of a decision by the Medicare Geo
graphic Classification Review Board under 
section 1886(d)(l0) of such Act with respect to 
such hospital's application for a change in 
geographic classification for fiscal year 1993, 
the Secretary of Health and Human Services 
shall-

(1) notify such hospital of such failure to 
qualify, 

(2) provide an opportunity for such hos
pital to decline such reclassification, and 

(3) administer the Social Security Act with 
respect to such hospital from October 1, 1992, 
until the effective date of the declination as 
if the decision by the Review Board had not 
occurred. 

(C) NO STANDARDIZED AMOUNT ADJUST
MENT.-The Secretary of Health and Human 
Services shall not revise the standardized 
amounts pursuant to subsections (d)(3)(B) 
and (d)(8)(D) of section 1886 of the Social Se
curity Act to account for hospitals which de
cline reclassification under subsection (b). 

(d) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall take effect as if 
included in the enactment of OBRA-1989. 
SEC. 102. MEDICARE-DEPENDENT, SMALL RURAL 

HOSPITALS. 
(a) IN GENERAL.-Section 1886(d)(5)(G) of 

the Social Security Act (42 U.S.C. 
1395ww(d)(5)(G)) is amended-

(1) by amending clause (i) to read as fol
lows: 

"(i) In the case of a subsection (d) hospital 
which is a medicare-dependent, small rural 
hospital, payment under paragraph (l)(A) for 
discharges occurring before October 1, 1994, 
shall be-

"(l) for any cost reporting period beginning 
on or after April 1, 1990, and before April 1, 
1993, the amount determined under clause 
(ii); and 

"(II) for any cost reporting period begin
ning on or after April 1, 1993, the amount de
termined under clause (ii) by substituting '50 
percent' for '100 percent'."; 

(2) by redesignating clauses (ii) and (iii) as 
clauses (iii) and (iv). respectively; and 

(3) by inserting after clause (i) the follow
ing new clause: 

"(ii) The amount determined under this 
clause is the sum of-

"(I) the amount determined under para
graph (l)(A)(iii), and 

"(II) 100 percent of the excess (if any) of
"(aa) the hospital's target amount for the 

cost reporting period, as defined in sub
section (b)(3)(D), over 

"(bb) the amount determined under para
graph (l)(A)(iii).". 

(b) RECLASSIFICATION DECLINATION AL
LOWED.-If any hospital fails to qualify as a 
medicare-dependent, small rural hospital 
under section 1886(d)(5)(G)(i) of the Social 
Security Act as a result of a decision by the 
Medicare Geographic Classification Review 
Board under section 1886(d)(10) of such Act 
with respect to such hospital ' s application 
for a change in geographic classification for 
fiscal year 1993, the Secretary of Health and 
Human Services shall-

(1) notify such hospital of such failure to 
qualify, 

(2) provide an opportunity for such hos
pital to decline such reclassification, and 

(3) administer the Social Security Act with 
respect to such hospital from October 1, 1992, 
until the effective date of the declination as 
if the decision by the Review Board had not 
occurred. 

(c) NO STANDARDIZED AMOUNT ADJUST
MENT.-The Secretary of Health and Human 
Services shall not revise the standardized 
amounts pursuant to subsections (d)(3)(B) 
and (d)(8)(D) of section 1886 of the Social Se
curity Act to account for hospitals which de
cline reclassification under subsection (b). 
SEC. 103. EXTENSION OF RURAL HEALTII TRANSI-

TION GRANT PROGRAM. 
Section 4005(e)(9) of OBRA-1987, as amend

ed by section 6003(g)(l)(B) of OBRA-1989, is 
amended-

(1) by striking "1989 and" and inserting 
" 1989," ; and 

(2) by striking "1992" and inserting "1992 
and $30,000,000 for each of the fiscal years 
1993 through 1997". 
SEC. 104. EXTENSION OF ESSENTIAL ACCESS 

COMMUNI1Y HOSPITAL PROGRAM. 
(a) IN GENERAL.-Section 1820(k) (42 u.s.c. 

1395i-4(k)) is amended by striking "1990, 1991, 
and 1992" and inserting "1990 through 1995" . 

(b) CLARIFICATION OF CRITERIA.-Section 
1820(f)(l)(F) (42 U.S.C. 1395i-4(f)(l)(F)) is 
amended by striking " 72 hours" and all that 
follows through "conditions)" and by insert
ing "an average of72 hours". 
SEC. 105. EXTENSION OF PASS TIIROUGH PAY

MENT FOR HEMOPHILIA INPA· 
TIENTS. 

(a) IN GENERAL.-Section 6011(d) of OBRA-
1989 is amended by striking "2 years after 
the date of enactment of this Act" and in
serting "September 30, 1994". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall take effect as if 
included in the enactment of OBRA-1989. 
SEC. 106. EXTENSION OF RURAL HOSPITAL DEM· 

ONSTRATION. 
Section 4008(i)(l) of OBRA-1990 is amended 

by adding at the end the following new sen
tence: "The Secretary shall continue any 
such demonstration project until at least De
cember 31, 1995.". 

PART II-MISCELLANEOUS PART A 
AMENDMENTS 

SEC.107. WAGE INDEX HOLD HARMLESS PROTEC· 
TION. 

(a) IN GENERAL.-Section 1886(d)(8)(C)(iii) 
(42 U.S.C. 1395ww(d)(8)(C)(iii)) is amended by 
adding at the end the following new sen
tence: "In the case of an urban area in a 
State that has-
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"(I) a wage index below the wage index for 

rural areas in such State, or 
"(II) no rural areas, 

such an application or decision may not re
sult in a reduction of that urban area's wage 
index. 

(b) URBAN STANDARDIZED AMOUNT AD
JUSTED.-For discharges occurring on or 
after the effective date of this section and 
before October 1. 1993, the Secretary of 
Heal th and Human Services shall adjust the 
urban standardized amount by a factor of 
0.999321. 

(C) UPDATING STANDARDS.-Section 
1886(d)(8)(B) (42 U.S.C. 1395ww(d)(8)(B)) is 
amended-

(!) by striking "(B)" and inserting "(B)(i)" , 
(2) by inserting "most recently available" 

before "standards" each place it appears, 
(3) by striking "published in the Federal 

Register on January 3, 1980", and 
(4) by adding at the end the following new 

clause: 
"(ii) If a hospital was previously reclassi

fied under this paragraph based on standards 
for Metropolitan Statistical Areas (and New 
England County Metropolitan Areas) pub
lished in the Federal Register on January 3, 
1980, and the hospital is located in a rural 
county under the most recently available 
standards for designating Metropolitan Sta
tistical Areas, the Secretary shall treat the 
hospital as being located in the urban metro
politan statistical area to which the greatest 
number of workers in the county commute.". 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall be apply to dis
charges occurring on or after the date which 
is 30 days after the date of the enactment of 
this Act. 
SEC. 108. SUPERVISION OF HOSPITAL TREAT· 

MENT BY PSYCHOLOGISTS. 
Section 186l(e)(4) (42 U.S.C. 1395x) is 

amended by inserting", or, in the case of in
patients receiving qualified psychologist 
services (as defined in subsection (ii)), may 
be under the care of a clinical psychologist 
to the extent permitted under State law" 
after "physician". 
SEC. 109. DELAY IN RECOUPMENT. 

(a) IN GENERAL.-The Secretary of Health 
and Human Services (hereafter in this sec
tion referred to as the "Secretary") may not, 
on or after the date of the enactment of this 
Act and before April 1, 1993, recoup from or 
otherwise reduce payments to hospitals with 
respect to alleged overpayments made to 
such hospitals with respect to a waiver 
granted by the Secretary to a State under 
section 1886(c) of the Social Security Act. 

(b) INFORMATION MADE AVAILABLE.-Prior 
to undertaking a recoupment, the Secretary 
shall make available to the State and the 
hospitals in the State all relevant informa
tion used by the Secretary to determine the 
amount of the alleged overpayments, includ
ing-

(A) the cost reports submitted by the hos
pitals during the relevant cost reporting pe
riod, and 

(B) the methodology used by the Secretary 
to determine the amount of payments that 
would have been made under title XVIII of 
the Social Security Act to hospitals in the 
State in the absence of the waiver. 
SEC. 110. SKILLED NURSING FACILITY WAGE 

INDEX. 
(a) IN GENERAL.-Within one year of the 

date of the enactment of this Act, the Sec
retary of Health and Human Resources shall 
begin to collect data on employee compensa
tion and paid hours of employment in skilled 
nursing facilities for the purpose of con
structing a skilled nursing facility wage 

index adjustment to the routine service cost 
limits required under section 1888(a)(4) of the 
Social Security Act. 

(b) PROPAC REPORT.-The Prospective 
Payment Assessment Commission shall, by 
March 1, 1993, study and report to the Con
gress on the impact of applying routine cost 
limits for skilled nursing facilities on a re
gional basis. 

Subtitle B-Provisions Relating to Part B 

PART I-PAYMENT FOR PHYSICIANS' 
SERVICES 

SEC. 111. PERMITTING SEPARATE PAYMENT FOR 
INTERPRETATION OF ELECTRO· 
CARDIOGRAMS. 

(a) IN GENERAL.-Section 1848(b) (42 u.s.c. 
1395w-4(b)) is amended by striking paragraph 
(3). 

(b) DEVELOPMENT OF SEPARATE FEE SCHED
ULE AMOUNTS FOR ELECTROCARDIOGRAM IN
TERPRETATIONS.-

(1) IN GENERAL.-The Secretary of Health 
and Human Services (hereafter in this sub
section referred to as the "Secretary") shall 
make separate payment, under the fee sched
ule established under section 1848 of the So
cial Security Act (42 U.S.C. 1395w-4), for the 
interpretation of electrocardiograms per
formed or ordered to be performed as part of 
or in conjunction with a visit to or a con
sultation with a physician. 

(2) ADJUSTMENT OF VISIT AND CONSULTATION 
RELATIVE VALUES.-The Secretary shall ad
just the relative values established for medi
cal visits and consultations under part 415 of 
title 42 of the Code of Federal Regulations, 
so as not to include relative value units for 
electrocardiogram interpretation in the rel
ative value for medical visits and consulta
tions. 

(3) ADJUSTMENT OF FEE SCHEDULES.-The 
Secretary shall adjust-

(A) the fee schedule amounts which are de
termined under section 1848(a)(2)(A) of the 
Social Security Act (42 U.S.C. 1395w-
4(a)(2)(A)) and used in application of the spe
cial rules for 1993, 1994, and 1995, under sec
tion 1848(a)(2)(B) of such Act (42 U.S.C. 
1395w-4(a)(2)(B)), and 

(B) the relative values for all services es
tablished under section 1848(b) of such Act 
(42 U.S.C. 1395w-4(b)), 
to reflect the separate payment for electro
cardiogram interpretations under paragraph 
(1) so as not to increase or decrease expendi
tures under such section as determined with
out regard to paragraph (1). 

(c) EFFECTIVE DATE.-The amendment 
made by subsection (a) and the provisions of 
subsection (b) shall apply to services fur
nished on or after January 1, 1993. 
SEC. 112. REPEAL OF REDUCED MEDICARE PAY· 

MENT PROVISION FOR NEW PRACTI· 
TIONERS. 

(a) PHYSICIANS.-Section 1848(a) (42 u.s.c. 
1395w-4(a)) is amended by repealing para
graph (4). 

(b) OTHER PRACTITIONERS.-Section 
1842(b)(4) (42 U.S.C. 1395u(b)(4)) is amended by 
striking subparagraph (F). 

(c) BUDGET NEUTRALITY.-The Secretary of 
Health and Human Services shall provide 
that in carrying out the amendments made 
by subsections (a) and (b) that payments 
under section 1848 of the Social Security Act 
are no greater or lesser than what such pay
ments would have been but for the provisions 
of this Act. 

(d) EFFECTIVE DATE.-The amendments 
made by subsections (a) and (b) shall apply 
with respect to physicians' services fur
nished on or after January 1, 1993. 

SEC. 113. BASING MEDICARE PAYMENTS FOR AN
ESTHESIA SERVICES ON ACTUAL 
TIME. 

(a) PHYSICIANS' SERVICES.-Section 
1848(b)(2)(B) (42 U.S.C. 1395w-4(b)(2)(B)) is 
amended by adding at the end the following: 
"Notwithstanding any other provision of 
law, for anesthesia services furnished on or 
after January 1, 1993, and before January 1, 
1997, the Secretary may not modify the 
methodology in effect as of January 1, 1992, 
for determining the amount of time that 
may be billed for such services under this 
section.". 

(b) SERVICES OF CERTIFIED REGISTERED 
NURSE ANESTHETISTS.-Section 1833(l)(l)(B) 
(42 U.S.C. 1395l(l)(l)(B)) is amended by adding 
at the end the following: "Notwithstanding 
any other provision of law, for anesthesia 
services furnished on or after January 1, 1993, 
and before January 1, 1997, the Secretary 
may not modify the methodology in effect as 
of January 1, 1992, for determining the 
amount of time that may be billed for such 
services under this subsection.". 

( C) STUDY ON TIME REPORTED FOR ANESTHE
SIA SERVICES.-

(1) CONTENTS OF STUDY .-The Comptroller 
General of the United States (hereafter in 
this section referred to as the " Comptroller 
General") shall-

(A) study the actual time reported for an
esthesia services furnished under title XVIII 
of the Social Security Act for high-volume 
surgical procedures, 

(B) compare the actual time reported for a 
procedure during 1991 with the time reported 
for the same procedure during each of the 4 
succeeding years, 

(C) evaluate the extent to which the actual 
time reported for a procedure has increased 
or decreased during such period, and 

(D) determine (to the extent practicable)
(i) whether any increases or decreases iden

tified under subparagraph (C) are the result 
of changes in patterns of medical practice, 
physician responses to reductions in pay
ments for anesthesia services, or other fac
tors, and 

(ii) the effect of such increases or decreases 
on the total amount expended under title 
XVIII of the Social Security Act for anesthe
sia services. 

(2) DESIGN OF STUDY.-The Comptroller 
General shall consult with the Physician 
Payment Review Commission (hereafter in 
this section referred to as the "Commis
sion") in designing the study required under 
paragraph (1). 

(3) REPORTS.-
CA) INTERIM REPORT.-The Comptroller 

General shall transmit an interim report on 
the progress of the study to the Commission, 
the Committee on Finance of the Senate and 
the Committee on Ways and Means and the 
Cammi ttee on Energy and Commerce of the 
House of Representatives not later than July 
1, 1994. 

(B) FINAL REPORT.-The Comptroller Gen
eral shall report the results of the study to 
the Commission and the Committees re
ferred to in subparagraph (A) not later than 
July 1, 1996. 

(4) EVALUATION OF REPORTS BY THE COMMIS
SION.-The Commission shall evaluate each 
report required under paragraph (3) and 
transmit comments on the report to the 
Committees referred to in paragraph (3)(A) 
not later than 90 days after the report is re
ceived by the Commission. 
SEC. 114. REFINEMENT OF GEOGRAPHIC ADJUST

MENT FACTOR FOR MEDICARE PHY
SICIANS' SERVICES. 

(a) DEADLINE FOR INITIAL REVIEW AND REVI
SION.-Section 1848(e)(l)(C) (42 U.S.C. 1395w-
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4(e)(l)(C)) is amended by adding at the end 
the following: "The first such review and re
vision shall apply to services furnished on or 
after January 1, 1994, and shall be based on 
the most recent data on practice expenses, 
malpractice expenses, and physicians' work 
effort.". 

(b) AUTHORITY TO ADJUST INDEX VALUE FOR 
INPUT COMPONENT UNDER CERTAIN CIR
CUMSTANCES.-

(1) IN GENERAL.-Section 1848(e)(l) (42 
U.S.C. 1395w-4(e)(l)) is amended-

(A) in subparagraph (A), by striking "(B) 
and (C)" and inserting "(B), (C), and (D)"; 

(B) by redesignating subparagraph (C) as 
subparagraph (D); and 

<CD by inserting after subparagraph (B) the 
following: 

"(C) SPECIAL ADJUSTMENT TO CORRECT FOR 
UNIQUE LOCAL CIRCUMSTANCES.-The Sec
retary may adjust the value assigned to an 
input component of an index in a fee sched
ule area if the Secretary determines that the 
value that would otherwise apply in such 
area does not accurately reflect the relative 
costs of such input for such area because of 
unique local circumstances.". 

(2) CONFORMING AMENDMENT .-Section 
1848(i)(l)(D) (42 U.S.C. 1395w-4(i)(l)(D)) is 
amended by inserting "(including any ad
justment under subparagraph (C) thereof)" 
after "subsection (e)". 

(C) REPORT ON REVIEW PROCESS.-Not later 
than April 1, 1993, the Secretary of Health 
and Human Services (hereafter in this sub
section referred to as the "Secretary") shall 
study and report to the Committee on Fi
nance of the Senate and the Committee on 
Ways and Means and the Committee on En
ergy and Commerce of the House of Rep
resentatives on-

(1) the data necessary to review and revise 
the indices established under section 
1848(e)(l)(A) of the Social Security Act (42 
U.S.C. 1395w-4(e)(l)(A)), including-

(A) the shares allocated to physicians' 
work effort, practice expenses (other than 
malpractice expenses), and malpractice ex
penses; 

(B) the weights assigned to the input com
ponents of such shares; and 

(C) the index values assigned to such com
ponents; 

(2) any limitations on the availability of 
data necessary to review and revise such in
dices at least every three years; 

(3) ways of addressing such limitations, 
with particular attention to the development 
of alternative data sources for input compo
nents for which current index values are 
based on data collected less frequently than 
every three years; and 

(4) the costs of developing more accurate 
and timely data sources. 

(d) STUDY ON LOW-VOLUME ADJUSTMENT IN 
ISOLATED AREAS.-

(1) IN GENERAL.-Not later than July l, 
1993, the Physician Payment Review Com
mission shall study and report to the Com
mittee on Finance of the Senate and the 
Committees on Ways and Means and Energy 
and Commerce of the House of Representa
tives on the feasibility and desirability of 
providing for a special adjustment to the 
index value of the medical equipment and 
supplies input component of the index used 
under section 1848(e) of the Social Security 
Act (42 U.S.C. 1395w-4(e)) with respect to 
services described in paragraph (2). 

(2) DESCRIPTION OF SERVICES.-Services de
scribed in this paragraph are services-

(A) furnished by a physician who practices 
in an isolated area; 

(B) requiring the presence of expensive 
medical equipment and supplies in the physi
cian's office; and 

(C) with respect to which the cost per serv
ice of operating the equipment is increased 
because of the low volume of patients of such 
physician. 

SEC. 115. EXTRA BILLING. 

(a) APPLICATION OF EXTRA-BILLING LIM
ITS.-

(1) ENFORCEMENT.-Paragraph (1) of section 
1848(g) (42 U.S.C. 1395w-4(g)) is amended to 
read as follows: 

"(1) LIMITATION ON ACTUAL CHARGES.-
"(A) NO BILLING IN EXCESS OF LIMITING 

CHARGES.-A nonparticipating physician who 
does not accept payment on an assignment
related basis for physicians' services fur
nished with respect to an individual enrolled 
under this part may not bill or collect an ac
tual charge in excess of the limiting charge 
described in paragraph (2) for such services. 

"(B) NO LIABILITY FOR EXCESS CHARGES.
No person is liable for payment of any 
amounts billed in excess of the amount per
mitted under subparagraph (A). 

"(C) REFUND OF EXCESS CHARGES.-If a phy
sician bills or collects an amount that ex
ceeds by at least one dollar the applicable 
limiting charge for a service furnished to an 
individual enrolled under this part, the phy
sician shall on a timely basis-

" ( i) refund the full amount collected in ex
cess of the limiting charge, 

"(ii) if there is an outstanding balance 
owed to the physician for other i terns and 
services and furnished to the individual, re
duce this balance by the amount of the ex
cess charge and refund any amount in excess 
of the outstanding balance, or 

" (iii) if the physician has not yet collected 
such excess charges, reduce the actual 
charge billed for the service to the amount 
permitted under subparagraph (A). 

"(D) TIMELINESS OF REFUND.-
"(i) IN GENERAL.-A refund (or reduction) 

under subparagraph (C) is considered to be 
made on a timely basis if the full refund (or 
notice to the individual of reduced outstand
ing balance or reduced charge, as applicable) 
is made within 30 days after a carrier noti
fies the physician that the limiting charge 
has been exceeded. 

"(ii) RESPONSE TO CARRIER'S DETERMINA
TION .-In the case of a physician who, within 
30 days after the carrier notifies the physi
cian that the limiting charge has been ex
ceeded, submits to the carrier documenta
tion supporting application of a different 
limiting charge to the service furnished, a 
refund (or reduction) under subparagraph (C) 
is considered to be made on a timely basis if 
the full refund (or notice to the individual of 
reduced outstanding balance or reduced 
charge, as applicable) is made within 15 days 
after the carrier notifies the physician fol
lowing review of such documentation that 
the limiting charge has been exceeded. 

"(E) SANCTIONS.-If a physician-
"(i) knowingly and willfully bills for serv

ices in violation of subparagraph (A), 
"(ii) collects for services in violation of 

subparagraph (A) on a repeated basis, or 
"(iii) fails to comply with subparagraph 

(C), 

the Secretary may apply sanctions against 
the physician in accordance with section 
1842(j )(2) and apply paragraph (4) of section 
1842(j) in the same manner as such paragraph 
applies to such section. ". 

(2) APPLICATION OF EXTRA-BILLING LIMITS TO 
PHYSICIANS' SERVICES FURNISHED BY ANY PER
SON.-

(A) IN GENERAL.-Section 1848(g) (42 u.s.c. 
1395w-4(g)) is amended-

(i) in paragraph (1), as amended by sub
section (a) of this section-

(!) in subparagraph (A), by inserting "or 
nonparticipating supplier or other person (as 
defined in section 1842(i)(2))" after "non
participating physician", 

(II) in subparagraph (C), by inserting ", 
supplier, or other person" after "physician" 
each place it appears, 

(Ill) in subparagraph (D), by inserting ", 
supplier, or other person" after "physician" 
each place it appears, and 

(IV) in subparagraph (E), by inserting ", 
supplier, or other person" after "physician" 
each place it appears, and by inserting before 
the period at the end the following: "and any 
reference in such section to a physician is 
deemed to include a reference to a supplier 
or other person under this subparagraph"; 
and 

(ii) in paragraph (2)(C), by inserting " or for 
nonparticipating suppliers or other persons" 
after "nonparticipating physicians". 

(B) CONFORMING DEFINITION.-Section 
1842(1)(2) (42 U.S.C. 1395u(i)(2)) is amended

(i) by striking ", and the term" and insert
ing "; the term", and 

(ii) by inserting before the period at the 
end the following: "; and the term 'non
participating supplier or other person' means 
a supplier or other person (excluding a pro
vider of services) that is not a participating 
physician or supplier (as defined in sub
section (h)(l))". 

(C) ADDITIONAL CONFORMING AMENDMENTS.
Section 1848 (42 U.S.C. 1395w-4) is amended

(i) in subsection (a)(3)-
(l) in the heading, by inserting "AND SUP

PLIERS" after "PHYSICIANS", and 
(II) by inserting "or a nonparticipating 

supplier or other person" after "nonpartici
pating physician", and 

(ii) in subsection (j)(3), by inserting ", ex
cept for purposes of subsection (g), " after 
" tests and" . 

(b) DETERMINATIONS BY CARRIERS REGARD
ING APPLICABLE LIMITING CHARGES FOR PHY
SICIAN SERVICES.-Section 1842(b)(3) (42 
U.S.C. 1395u(b)(3)) is amended-

(!) by striking "and" at the end of subpara
graph (G); 

(2) by striking "and" at the end of subpara
graph (H); and 

(3) by inserting after subparagraph (H), the 
following new subparagraph: 

"(I) will, for claims that are not paid on an 
assignment-related basis-

"(i) determine, prior to making payment, 
whether the amount billed for physicians ' 
services furnished with respect to an individ
ual enrolled under this part exceeds the lim
iting charge applicable under section 
1848(g)(2); 

"(ii) notify the physician, supplier, or 
other person within 30 days of any deter
mination that the amount billed exceeds by 
at least one dollar the limiting charge appli
cable under section 1848(g)(2) and provide· an 
opportunity for the physician supplier or 
other person to respond; 

"(iii) notify the physician, supplier, or 
other person, within 30 days of the receipt of 
a response, of the carrier's determination 
with respect to such response regarding 
whether the limiting charge applicable under 
section 1848(g)(2) has been exceeded; and 

"(iv) include limiting charge information 
in the explanation of medicare benefits that 
is sent to an individual enrolled under this 
part after the submission of an unassigned 
claim on an individual's behalf which ex
ceeds the limiting charge by at least one dol
lar; and". 
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(c) CLARIFICATION OF MANDATORY ASSIGN

MENT RULES FOR CERTAIN PRACTITIONERS.
(!) IN GENERAL.-Section 1842(b) (42 u.s.c. 

1395u(b)) is amended by adding at the end the 
following new paragraph: 

"(19)(A) Payment for any service furnished 
by a practitioner described in subparagraph 
(C) or a service incident to such practition
er's service and for which payment may be 
made under this part under section 1833(a)(l) 
may only be made under this part on an as
signment-related basis. 

"(B) Except for deductible and coinsurance 
amounts applicable under this part, a practi
tioner described in subparagraph (C) may not 
bill for an individual or other person any 
service described in subparagraph (A). No 
person is liable for payment of any amounts 
billed for such a service in violation of sub
paragraph (A). If a practitioner (or other per
son billing for a service on behalf of the prac
titioner) knowingly and willfully bills for 
such a service in violation of subparagraph 
(A), the Secretary may apply sanctions 
against the practitioner (or such other per
son) in the same manner as the Secretary 
may apply sanctions against a physician in 
accordance with subsection (j)(2) in the same 
manner as such subsection applies with re
spect to a physician. Paragraph (4) of sub
section (j) shall apply in this subparagraph 
in the same manner as such paragraph ap
plies to such subsection. 

"(C) A practitioner described in this sub
paragraph is any of the following: 

"(i) A physician assistant, nurse practi
tioner, or clinical nurse specialist (as· defined 
in section 1861(aa)(5)). 

"(ii) A certified registered nurse anes
thetist (as defined in section 1861(bb)(2)). 

"(iii) A certified nurse-midwife (as defined 
in section 1861(gg)(2)). 

"(iv) A clinical social worker (as defined in 
section 1861(hh)(l)). 

"(v) A clinical psychologist (as defined by 
the Secretary for purposes of section 
1861(ii)).". 

(2) CONFORMING AMENDMENTS.-
( A) Section 1833 (42 U.S.C. 13951) is amend-

ed-
(i) in subsection (1)(5)-
(l) by striking subparagraph (B), and 
(Il) by redesignating subparagraph (C) as 

subparagraph (B), 
(ii) by striking subsection (p), and 
(iii) in subsection (r)-
(l) by striking subparagraph (3), and 
(Il) by redesignating subparagraph (4) as 

subparagraph (3). 
(B) Section 1842(b}(12) (42 U.S.C. 

1395u(b}(12)) is amended by striking subpara
graph (C). 

(C) Section 1833(a)(l) (42 U.S.C. 1395l(a)(l)) 
is amended-

(i) by striking "and" at the end of subpara
graph (N), 

(ii) by adding "and" at the end of subpara
graph (0), and 

(iii) by adding at the end the following new 
subparagraph: 

"(P) with respect to services described in 
clauses (i), (ii), and (iv) of section 
1861(s)(2)(K), the amounts paid shall be 80 
percent of the lesser of the actual charge for 
the service or the amount determined under 
section 1842(b)(12)(A)(ii);". 

(d) MONITORING OF CHARGES IN EXCESS OF 
LIMITING CHARGE.-Section 1848(g)(6) (42 
U .S.C. 1395w-4(g}(6)) is amended in subpara
graph (B), by striking "report to the Con
gress" and inserting "report to the Congress 
regarding the charges described in subpara
graph (A)(i), including the extent to which 
actual charges exceed limiting charges, the 

number and types of services involved, and 
the average amount of excess charges". 

(e) ESTABLISHMENT OF MEDICARE BENE
FICIARY ADVISORY COUNCIL.-Title XV:riI (42 
U.S.C. 1395 et seq.) is amended by inserting 
after section 1889 the following new section: 
"SEC. 1890. MEDICARE BENEFICIARY ADVISORY 

COUNCIL. 
"(a) APPOINTMENT OF MEMBERS.-The Sec

retary shall appoint, based on nominations 
submitted by organizations representing el
derly and disabled populations, a Medicare 
Beneficiary Advisory Council (hereafter in 
this section referred to as the 'Council') to 
be composed of 15 individuals who are enti
tled to benefits under part A or who are en
rolled under part B. 

"(b) MEETINGS.-The Council shall meet 
once during each calendar quarter to discuss 
proposed regulations, carrier manual in
structions, and any other issues with a direct 
or indirect impact on delivery, cost, quality, 
or expansion of medicare services. To the ex
tent feasible and consistent with statutory 
deadlines, such consultation shall occur be
fore the publication of such proposed 
changes. 

"(c) REIMBURSEMENT OF EXPENSES.-Mem
bers of the Council shall be entitled to re
ceive reimbursement of expenses and per 
diem in lieu of subsistence in the same man
ner as other members of advisory councils 
appointed by the Secretary are provided such 
reimbursement and per diem under this 
title.". 

(f) EFFECTIVE DATES.-
(1) IN GENERAL.-Except as provided in 

paragraph (2), the amendments made by this 
section shall apply to services furnished on 
or after January l, 1993. 

(2) COUNCIL.-The amendment made by sub
section (e) shall take effect on the date of 
the enactment of this Act. 

PART II-MISCELLANEOUS PART B 
AMENDMENTS 

SEC. 121. DURABLE MEDICAL EQUIPMENT. 
(a) DEFINITION OF MEDICAL EQUIPMENT AND 

SUPPLIES.-
(!) IN GENERAL.-Section 1861 (42 u.s.c. 

1395x) is amended by adding at the end the 
following new subsection: 

"MEDICAL EQUIPMENT AND SUPPLIES 
"(oo) The term 'medical equipment and 

supplies ' means-
"(1) durable medical equipment (as defined 

in section 1861(n)); 
"(2) prosthetic devices (as described in sec

tion 1861(s)(8)); 
"(3) orthotics and prosthetics (as described 

in section 1861(s)(9)); 
"(4) home dialysis supplies and equipment 

(as described in section 1861(s)(2)(F)); 
"(5) surgical dressings and other devices 

(as described in section 1861(s)(5)); 
"(6) immunosuppressive drugs (as described 

in section 1861(s)(2)(J)); and 
"(7) such other items as the Secretary may 

determine. '' . 
(2) EFFECTIVE DATE.-The amendment 

made by paragraph (1) shall apply to items 
furnished on or after January 1, 1993. 

(b) DEVELOPMENT AND APPLICATION OF NA
TIONAL STANDARDS FOR SUPPLIERS OF MEDI
CAL EQUIPMENT AND SUPPLIES.-Section 1834 
(42 U.S.C. 1395m) is amended by adding at the 
end the following new subsection: 

"(i) REQUIREMENTS FOR ISSUANCE AND RE
NEWAL OF SUPPLIER NUMBERS FOR SUPPLIERS 
OF MEDICAL EQUIPMENT AND SUPPLIES.-

" (!) PAYMENT.-No payment may be made 
under this part after July l, 1993, for items 
furnished by a supplier of medical equipment 
and supplies (as defined in section 1861(00)) 

unless such supplier meets the national 
standards specified by the Secretary and pos
sesses a valid supplier number. 

"(2) REVISED STANDARDS.-
"(A) IN GENERAL.-The Secretary shall, by 

no later than January 1, 1995, in consultation 
with representatives of suppliers of medical 
equipment and supplies, carriers. and con
sumers, revise the national standards for 
suppliers of medical equipment and supplies 
to include the requirements listed in sub
paragraph (B). 

"(B) STANDARDS DESCRIBED.-The require
ments listed in this subparagraph are that 
suppliers of medical equipment and supplies 
shall-

"(i) comply with all applicable State and 
Federal licensure and regulatory require
ments; 

"(ii) maintain a physical facility on an ap
propriate site; 

"(iii) have proof of appropriate liability in
surance; and 

"(iv) meet such other requirements as the 
Secretary may specify. 

"(C) APPLICABILITY OF REVISED STAND
ARDS.-Beginning after December 31, 1994, 
each supplier of medical equipment and sup
plies applying for a supplier number or re
newing such supplier's supplier number shall 
meet the revised standards described in this 
paragraph. " . 

(C) CERTIFICATES OF MEDICAL NECESSITY.
(!) IN GENERAL.-Section 1834 (42 u.s.c. 

1395m), as amended by subsection (b), is 
amended-

(A) in subsection (a), by striking paragraph 
(16), and 

(B) by adding at the end the following new 
subsection: 

" (j) CERTIFICATES OF MEDICAL NECESSITY.
"(!) STANDARDIZED CERTIFICATES.-Not 

later than July 1, 1993, the Secretary shall, 
in consultation with carriers under this part, 
develop one or more standardized certifi
cates of medical necessity (as defined in 
paragraph (3)) for medical equipment and 
supplies (as defined in section 1861(00) other 
than paragraphs (4), (6), and (7)). If a certifi
cate of medical necessity is required by the 
Secretary. such standardized certificates 
shall-

"(A) be completed by each physician who 
prescribes such medical equipment and sup
plies for any beneficiary under this part, and 

"(B) be transmitted to the supplier and 
then to the carrier processing the claim for 
payment for such medical equipment and 
supplies under this part. 

"(2) PROHIBITION AGAINST DISTRIBUTION BY 
SUPPLIERS OF CERTIFICATES OF MEDICAL NE
CESSITY.-

"(A) IN GENERAL.-Except as provided in 
subparagraph (B), a supplier of medical 
equipment and supplies described in para
graph (1) may not distribute to physicians or 
to individuals entitled to benefits under this 
part for commercial purposes any completed 
or partially completed certificates of medi
cal necessity. 

"(B) EXCEPTION FOR CERTAIN BILLING INFOR
MATION.-Subparagraph (A) shall not apply 
with respect to a certificate of medical ne
cessity to the extent that such certificate 
contains only information completed by the 
supplier of medical equipment and supplies 
identifying such supplier and the beneficiary 
to whom such medical equipment and sup
plies are furnished, a description of such 
medical equipment and supplies, any product 
code identifying such medical equipment and 
supplies, and any other administrative infor
mation identified by the Secretary. In the 
event a supplier provides a certificate of 
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medical necessity containing information 
permitted under this subparagraph, such cer
tificate shall also contain the supplier's 
charge and the fee schedule amount for the 
medical equipment or supplies being fur
nished prior to distribution of such certifi
cate to the physician. 

"(C) PENALTY.-Any supplier of medical 
equipment and supplies who knowingly and 
willfully distributes a certificate of medical 
necessity in violation of subparagraph (A) is 
subject to a civil money penalty in an 
amount not to exceed Sl,000 for each such 
certificate of medical necessity so distrib
uted. The provisions of section 1128A (other 
than subsections (a) and (b)) shall apply to 
civil money penalties under this subpara
graph in the same manner as they apply to a 
penalty or proceeding under section 1128A(a). 

"(3) DEFINITION.-For purposes of this sub
section, the term 'certificate of medical ne
cessity' means a form or other document 
containing information required by the Sec
retary to be submitted to show that a cov
ered item is reasonable and necessary for the 
diagnosis or treatment of illness or injury or 
to improve the functioning of a malformed 
body member.". 

(2) EFFECTIVE DATE.-The amendments 
made by paragraph (1) shall apply with re
spect to certificates of medical necessity on 
or after January 1, 1993. 

(d) COVERAGE AND REVIEW CRITERIA FOR 
CERTAIN MEDICAL EQUIPMENT AND SUP
PLIES.-Section 1834 (42 U.S.C. 1395m), as 
amended by subsection (b), is amended by 
adding at the end the following new sub
section: 

"(k) COVERAGE AND REVIEW CRITERIA.
"(!) DEVELOPMENT AND ESTABLISHMENT.

Not later than July 1, 1993, the Secretary, in 
consultation with representatives of suppli
ers of medical equipment and supplies (as de
fined in section 1861(00) other than para
graphs (4), (6) , and (7)), individuals enrolled 
under this part, and appropriate medical spe
cialty societies, shall develop and establish 
uniform national coverage and utilization 
review criteria for 200 items of medical 
equipment and supplies (as so defined) se
lected in accordance with the standards de
scribed in paragraph (2). The Secretary shall 
publish the criteria as part of the instruc
tions provided to fiscal intermediaries and 
carriers under this part and no further publi
cation, including publication in the Federal 
Register, shall be required. 

"(2) STANDARDS FOR SELECTING ITEMS SUB
JECT TO CRITERIA.-The Secretary may select 
an item for coverage under the criteria de
veloped and established under paragraph (1 ) 
if the Secretary finds that-

" (A) the item is frequently purchased or 
rented by beneficiaries; 

" {B) the item is frequently subject to a de
termination that such item is not medically 
necessary; or 

" (C) the coverage or utilization criteria ap
plied to the item (as of the date of the enact
ment of this subsection) is not consistent 
among carriers. 

"(3) ANNUAL REVIEW AND EXPANSION OF 
ITEMS SUBJECT TO CRITERIA.-The Secretary 
shall annually review the coverage and utili
zation of items of medical equipment and 
supplies to determine whether items not in
cluded among the i terns selected under para
graph (1) should be made subject to uniform 
national coverage and utilization review cri
teria, and, if appropriate, shall develop and 
apply such criteria to such additional items. 

"(4) REPORT ON EFFECT OF UNIFORM CRI
TERIA ON UTILIZATION OF ITEMS.-Not later 
than January 1, 1994, the Secretary shall sub-

mit a report to the Committee on Ways and 
Means and the Committee on Energy and 
Commerce of the House of Representatives 
and the Committee on Finance of the Senate 
analyzing the impact of the uniform criteria 
established under paragraph (1) on the utili
zation of items of medical equipment and 
supplies by individuals enrolled under this 
part.". 

(e) PROHIBITION AGAINST MULTIPLE SUP
PLIER NUMBERS.-

(!) IN GENERAL.-Section 1834 (42 u.s.c. 
1395m), as amended by subsection (d), is 
amended by adding at the end the following 
new subsection: 

" (l) PROHIBITION AGAINST MULTIPLE SUP
PLIER NUMBERS FOR SUPPLIERS OF MEDICAL 
EQUIPMENT AND SUPPLIES.-The Secretary 
may not issue more than one supplier num
ber to any supplier of medical equipment and 
supplies (as defined in section 1861(00)) un
less the issuance of more than one number is 
appropriate to identify subsidiary or re
gional entities under the supplier's owner
ship or control.". 

(2) EFFECTIVE DATE.-The amendment 
made by paragraph (1) shall apply to items 
furnished on or after July l, 1993. 

(f) DEFINITION OF INDUCEMENTS AS KICK
BACKS CLARIFIED.-

(!) IN GENERAL.-Section 1128B(b)(3)(B) (42 
U.S.C. 1320a-7b(b)(3)(B)) is amended by in
serting before the semicolon "(except that in 
the case of a contract supply arrangement 
between a skilled nursing facility and a sup
plier of medical supplies and equipment (as 
defined in section 1861(00) other than para
graphs (4), (6), and (7)), such employment 
shall not be considered bona fide to the ex
tent that it includes tasks of a clerical and 
cataloging nature in transmitting to suppli
ers assignment rights of individuals eligible 
for benefits under part B of title XVIII, or 
performance of warehousing or stock inven
tory functions)" . 

(2) EFFECTIVE DATE.-The amendment 
made by paragraph (1) shall apply with re
spect to services furnished on or after Janu
ary 1, 1993. 

(g) LIMITATION ON BENEFICIARY LIABILITY.
(!) IN GENERAL.- Section 1879 (42 u.s.c. 

1395pp} is amended by adding at the end the 
following new subsection: 

"(h) If a supplier of medical equipment and 
supplies (as defined in section 1861(00))-

" (l ) furnishes an item or service to a bene
ficiary for which no payment may be made 
by reason of section 1834(i ); 

"(2) furnishes an item or service to a bene
ficiary for which payment is denied in ad
vance under section 1834(a )(15); 

" (3) is excluded from participation under 
this title; or 

"(4) furnishes an item or service to a bene
ficiary for which payment is denied under 
section 1862(a)( l ); 

any expenses incurred for items and services 
furnished to an individual by such a supplier 
on an unassigned basis shall be the respon
sibility of such supplier. The individual shall 
have no financial responsibility for such ex
penses and the supplier shall refund on a 
timely basis to the individual (and shall be 
liable to the individual for ) any amounts col
lected from the individual for such items or 
services, unless the supplier informs the in
dividual in advance that payment under this 
part will not be made for the item or services 
and the individual agrees to pay for the item 
or service.". 

(2) EFFECTIVE DATE.-The amendment 
made by paragraph (1) shall apply to items 
or services furnished on or after July 1, 1993. 

(h) TREATMENT OF NEBULIZERS AND ASPIRA
TORS AS MISCELLANEOUS ITEMS OF DURABLE 
MEDICAL EQUIPMENT.-

(1) IN GENERAL.-Section 1834(a)(3)(A) (42 
U .S.C. 1395m(a)(3)(A)) is amended by striking 
"ventilators, aspirators, !PPB machines, and 
nebulizers" and inserting "ventilators and 
!PPB machines". 

(2) PAYMENT FOR SUPPLIES RELATING TO 
NEBULIZERS AND ASPIRATORS.-Section 
1834(a)(7)(A) (42 U.S.C. 1395m(a)(7)(A)) is 
amended by striking "and" at the end of 
clause (v), by striking the period at the end 
of clause (vi) and inserting "; and", and by 
inserting after clause (vi) the following new 
clause: 

"(vii) In the case of supplies to be used in 
conjunction with a nebulizer or aspirator for 
which payment is made under this para
graph, payment shall be in accordance with 
paragraph (2) of this subsection." . 

(3) EFFECTIVE DATE.-The amendments 
made by this subsection shall apply to items 
furnished on or after January 1, 1993. 

(i) PAYMENT FOR OSTOMY SUPPLIES, TRA
CHEOSTOMY SUPPLIES, UROLOGICALS, SUR
GICAL DRESSINGS, AND OTHER MEDICAL SUP
PLIES.-

(1) IN GENERAL.-Section 1834(h)(l) (42 
U.S.C. 1395m(h)(l)) is amended by adding at 
the end the following new subparagraph: 

"(E) EXCEPTION FOR CERTAIN ITEMS.-Pay
ment for ostomy supplies, tracheostomy sup
plies, urologicals, surgical dressings, and 
other medical supplies shall be made in ac
cordance with subparagraphs (B) and (C) of 
section 1834(a)(2) (except that in the case of 
surgical dressings, the national limited pay
ment amount shall be computed based on 
local payment amounts using average rea
sonable charges for the six-month period 
ending June 30, 1992, increased by the cov
ered item update for 1993).". 

(2) EFFECTIVE DATES.-
(A) IN GENERAL.-Except as provided in 

subparagraph (B), the amendment made by 
paragraph (1) shall apply with respect to 
items furnished on or after January 1, 1993. 

(B) SURGICAL DRESSINGS AND OTHER MEDI
CAL SUPPLIES.-The amendment made by 
paragraph (1) with respect to surgical 
dressings and other medical supplies shall 
apply to items supplied on or after July 1, 
1993. 

(j) FREEZE IN REASONABLE CHARGES FOR 
PARENTERAL AND ENTERAL NUTRIENTS, SUP
PLIES, AND EQUIPMENT DURING 1993.-ln de
termining the amount of payment under part 
B of title XVIII of the Social Security Act 
during 1993, the charges determined to be 
reasonable with respect to parenteral and en
teral nutrients, supplies, and equipment may 
not exceed the charges determined to be rea
sonable with respect to such nutrients, sup
plies, and equipment during 1992. 

(k) STUDIES.-
(1) SUPPLIES AND SERVICES IN NURSING FA

CILITIES.-The Comptroller General of the 
United States shall conduct a study and re
port to the Congress no later than January 1, 
1994, on the types, volume, and utilization of 
services and supplies furnished under con
tract or under arrangement with suppliers to 
individuals eligible for benefits under title 
XVIII of the Social Security Act residing in 
skilled nursing facilities and nursing facili-
ties. · 

(2) DESCRIPTIONS RELATING TO CERTAIN 
CODES.-The Comptroller General of the 
United States shall conduct a study begin
ning no earlier than July l, 1993, and report 
to the Congress no later than January 1, 
1994, on-

(A) whether changes made by the Depart
ment of Health and Human Services to the 
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descriptions relating to the codes for medi
cal equipment and supplies (as defined in 
section 1861(00) of the Social Security Act 
other than paragraphs (4), (6), and (7))-

(i) accurately reflect the items being fur
nished under such codes, and 

(11) are sufficiently explicit to distinguish 
between items of varying quality and price, 
and 

(B) recommendations for additional 
changes that would improve the descriptions 
relating to the codes for such items. 
SEC. 122. AMENDMENT TO DEFINITION OF CER· 

TIFIED NURSE-MIDWIFE. 
(a) IN GENERAL.-Section 1861(gg)(2) (42 

U.S.C. 1395x(gg)(2)) is amended by striking", 
and performs services in the area of manage
ment of the care of mothers and babies 
throughout the maternity cycle". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to serv
ices furnished on or after January 1, 1994. 
SEC. 123. PAYMENT UNDER TIIE FEE SCHEDULE 

FOR SERVICES FURNISHED BY A 
CERTIFIED REGISTERED NURSE AN· 
ES111ETIST WHO IS MEDICALLY DI· 
RECTED. 

(a) IN GENERAL.-Section 1833(1)(4)(B) 
(13951(1)( 4)(B)) is amended to read as follows: 

"(B) Except as provided in subparagraph 
(D), the conversion factor used to determine 
the amount paid under the fee schedule 
under this subsection for services furnished 
on or after January 1, 1992, and before Janu
ary 1, 1997, by a certified registered nurse an
esthetist who is medically directed shall be 
Sl0.75.". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to serv
ices furnished on or after January 1, 1993. 
SEC. 124. ALZHEIMER'S DISEASE DEMONSTRA· 

TION PROJECTS. 
Section 9342 of OBRA-1986 is amended-
(1) in subsection (c)(l), by striking "4 

years" and inserting "5 years", 
(2) in subsection (d)(l), by striking "fourth 

year" and inserting "fifth year'', and 
(3) in subsection (f), by striking 

"$55,000,000" and "$3,000,000" and inserting 
"$58,000,000" and "$5,000,000", respectively. 
SEC. 125. DESIGNATION OF CERTAIN HOSPITALS 

AS EYE OR EYE AND EAR HOS
PITALS. 

(a) IN GENERAL.-Section 1833(i)(3) (42 
U.S.C. 1395l(i)(3)) is amended-

(1) by striking the last sentence of sub
paragraph (B); and 

(2) by adding at the end the following new 
subparagraph: 

"(C)(i) In the case of a hospital that-
"(!) makes application to the Secretary 

and demonstrates that it specializes in eye 
services or eye and ear services (as deter
mined by the Secretary), 

"(II) receives more than 30 percent of its 
total revenues from outpatient services, and 

"(Ill) on October 1, 1987-
"(aa) was an eye specialty hospital or an 

eye and ear specialty hospital, or 
"(bb) was operated as an eye or eye and ear 

unit of a general acute care hospital which, 
on the date of the application described in 
subclause (!), operates less than 20 percent of 
the beds that the hospital operated on Octo
ber l, 1987, and has sold or otherwise disposed 
of a substantial portion of the hospital's 
other acute care operations, 
the cost proportion and ASC proportion in 
effect under subclauses (I) and (II) of sub
paragraph (B)(ii) for cost reporting periods 
beginning in fiscal year 1988 shall remain in 
effect for cost reporting periods beginning on 
or after October 1, 1988, and before January 1, 
1995. 

"(ii) For purposes of this subparagraph the 
term 'eye or eye and ear unit' means a phys
ically separate or distinct unit containing 
separate surgical suites devoted solely to eye 
or eye and ear services.". 

(b) EFFECTIVE DATE.-The amendments 
made by subsection (a) shall apply to serv
ices furnished on or after January l, 1993. 
SEC. 126. EXTENSION OF CAP ON PAYMENTS FOR 

INTRAOCULAR LENSES. 
(a) IN GENERAL.-Section 4151(c)(3) of 

OBRA-1990 is amended by striking "Decem
ber 31, 1992" and inserting "December 31, 
1994". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall be effective as if 
included in the enactment of the Omnibus 
Budget Reconciliation Act of 1990. 
SEC. 127. EXPANDED COVERAGE FOR PHYSICIAN 

ASSISTANTS, NURSE PRACTITION· 
ERS, AND CLINICAL NURSE SPECIAL
ISTS. 

(a) PHYSICIAN ASSISTANTS.-Section 
1861(s)(2)(K)(i) (42 U.S.C. 1395x(s)(2)(K)(i)) is 
amended by striking "(I) in a hospital" and 
all that follows through "shortage area". 

(b) NURSE PRACTITIONERS AND CLINICAL 
NURSE SPECIALISTS.-Section 1861(s)(2)(K)(iii) 
(42 U.S.C. 1395x(s)(2)(K)(iii)) is amended-

(!) by inserting "(!)" before "in a rural 
area", and 

(2) by inserting ", (II) in any other area, in 
the case of services furnished by nurse prac
titioners other than services furnished to an 
inpatient of a hospital, or (Ill) in any other 
area, in the case of services furnished by 
clinical nurse specialists other than services 
furnished to an inpatient of a hospital, 
skilled nursing facility or nursing facility 
(as defined in section 1919(a)), and" after 
"section 1886(d)(2)(D))". 

(c) CONFORMING AMENDMENTS.-
(!) Section 1832(a)(2)(B)(iv) (42 U.S.C. 

1395k(a)(2)(B)(iv)) is amended by striking 
"provided in a rural area (as defined in sec
tion 1886(d)(2)(D))" and inserting "described 
in section 1861(s)(2)(K)(iii)". 

(2) Section 1833(a)(l)(O) (42 U.S.C. 
1395l(a)(1)(0)) is amended by striking "pro
vided in a rural area". 

(3) Section 1833(r)(l) (42 U.S.C. 1395l(r)(l)) is 
amended by striking "provided in a rural 
area". 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall apply to services 
furnished on or after January 1, 1994. 
SEC. 128. ORAL CANCER DRUGS. 

(a) UNIFORM MEDICARE COVERAGE OF 
ANTICANCER DRUGS.-Section 186l(t) (42 
U.S.C. 1395x(t)) is amended-

(1) by inserting "(l)" after "(t)"; 
(2) by striking "(m)(5) of this section" and 

inserting "(m)(5) and paragraph (2)"; and 
(3) by adding at the end thereof the follow

ing new paragraph: 
"(2)(A) For purposes of paragraph (1) the 

term 'drugs' includes any drugs or biologics 
used in an anticancer chemotherapeutic reg
imen for a medically accepted indication as 
described in subparagraph (B). 

"(B) The term 'medically accepted indica
tion' means any use of a drug included under 
paragraph (1) which is approved by the Food 
and Drug Administration, which appears in 
one or more of the following: Annals of Inter
nal Medicine, Blood, Journal of Clinical Oncol
ogy, Journal of National Cancer Institute, Lan
cet, and New England Journal of Medicine; or 
which is included (or approved for inclusion) 
in one or more of the following compendia: 
the American Hospital Formulary Service
Drug Information, the American Medical As
sociation Drug Evaluations and the United 
States Pharmacopoeia-Drug Information." . 

(b) COVERAGE OF CERTAIN SELF-ADMINIS
TERED ANTICANCER DRUGS.-Section 1861(S)(2) 
(42 U.S.C. 1395(s)(2)) is amended-

(1) by striking "and" at the end of subpara
graph (0); 

(2) by adding "and" at the end of subpara
graph (P); and 

(3) by adding at the end the following new 
subparagraph: 

"(Q) oral drugs prescribed for use in an 
anticancer chemotherapeutic regimen, for a 
medically indicated use (as described in sub
section (t)(2)), if such drugs contain the same 
active ingredient that would be covered pur
suant to subparagraph (A) or (B);". 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall apply to items 
furnished on or after January l, 1993. 

Subtitle C-Provisions Relating to Parts A 
andB 

SEC. 131. MEDICARE SELECT. 
(a) AMENDMENTS TO PROVISIONS RELATING 

TO MEDICARE SELECT POLICIES.-
(1) PERMITTING MEDICARE SELECT POLICIES 

IN ALL STATES.-Subsection (c) of section 4358 
of OBRA-1990 is hereby repealed.". 

(2) REQUIREMENTS OF MEDICARE SELECT 
POLICIES.-Section 1882(t)(l) (42 u.s.c. 
1395ss(t)(l)) is amended to read as follows: 

"(l)(A) If a medicare supplemental policy 
meets the 1991 NAIC Model Regulation or 
1991 Federal Regulation and otherwise com
plies with the requirements of this section 
except that-

"(i) the benefits under such policy are re
stricted to items and services furnished by 
certain entities (or reduced benefits are pro
vided when items or services are furnished 
by other entities), and 

"(ii) in the case of a policy described in 
subparagraph (C)(i)-

"(l) the benefits under such policy are not 
one of the groups or packages of benefits de
scribed in subsection (p)(2)(A), 

"(II) except for nominal copayments im
posed for services covered under part B of 
this title, such benefits include at least the 
core group of basic benefits described in sub
section (p)(2)(B), and 

"(III) an enrollee's liability under such pol
icy for physician' s services covered under 
part B of this title is limited to the nominal 
copayments described in subclause (II), 
the policy shall nevertheless be treated as 
meeting those standards if the policy meets 
the requirements of subparagraph (B). 

"(B) A policy meets the requirements of 
this subparagraph if-

"(i) full benefits are provided for items and 
services furnished through a network of enti
ties which have entered into contracts or 
agreements with the issuer of the policy, 

"(ii) full benefits are provided for items 
and services furnished by other entities if 
the services are medically necessary and im
mediately required because of an unforeseen 
illness, injury, or condition and it is not rea
sonable given the circumstances to obtain 
the services through the network, 

"(iii) the network offers sufficient access, 
"(iv) the issuer of the policy has arrange

ments for an ongoing quality assurance pro
gram for i terns and services furnished 
through the network, 

"(v)(l) the issuer of the policy provides to 
each enrollee at the time of enrollment an 
explanation of-

"(aa) the restrictions on payment under 
the policy for services furnished other than 
by or through the network, 

"(bb) out of area coverage under the pol
icy, 

"(cc) the policy 's coverage of emergency 
services and urgently needed care, and 
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"(dd) the availability of a policy through 

the entity that meets the 1991 Model NAIC 
Regulation or 1991 Federal Regulation with
out regard to this subsection and the pre
mium charged for such policy, and 

"(II) each enrollee prior to enrollment ac
knowledges receipt of the explanation pro
vided under subclause (l), and 

"(vi) the issuer of the policy makes avail
able to individuals, in addition to the policy 
described in this subsection, any policy (oth
erwise offered by the issuer to individuals in 
the State) that meets the 1991 Model NAIC 
Regulation or 1991 Federal Regulation and 
other requirements of this section without 
regard to this subsection. 

"(C)(i) A policy described in this subpara
graph-

"(l) is offered by an eligible organization 
(as defined in section 1876(b)), 

"(II) is not a policy or plan providing bene
fits pursuant to a contract under section 1876 
or an approved demonstration project de
scribed in section 603(c) of the Social Secu
rity Amendments of 1983, section 2355 of the 
Deficit Reduction Act of 1984, or section 
9412(b) of the Omnibus Budget Reconciliation 
Act of 1986, and 

"(Ill) provides benefits which, when com
bined with benefits which are available 
under this title, are substantially similar to 
benefits under policies offered to individuals 
who are not entitled to benefits under this 
title. 

"(ii) In making a determination under sub
clause (ill) of clause (i) as to whether certain 
benefits are substantially similar, there 
shall not be taken into account, except in 
the case of preventive services, benefits pro
vided under policies offered to individuals 
who are not entitled to benefits under this 
title which are in addition to the benefits 
covered by this title and which are benefits 
an entity must provide in order to meet the 
definition of an eligible organization under 
section 1876(b)(l)." 

(b) RENEWABILITY OF MEDICARE SELECT 
POLICIES.-Section 1882(q)(l) (42 u.s.c. 
1395ss(q)(l)) is amended: 

(1) by striking "(1) Each" and inserting 
"(l)(A) Except as provided in subparagraph 
(B), each"; 

(2) by redesignating subparagraphs (A) and 
(B) as clauses (i) and (ii), respectively; and 

(3) by adding at the end the following new 
subparagraph: 

"(B)(i) In the case of a policy that meets 
the requirements of subsection (t), an issuer 
may cancel or nonrenew such policy with re
spect to an individual who leaves the service 
area of such policy; except that, if such indi
vidual moves to a geographic area where 
such issuer, or where an affiliate of such is
suer, is issuing medicare supplemental poli
cies, such individual must be permitted to 
enroll in any medicare supplemental policy 
offered by such issuer or affiliate that pro
vides benefits comparable to or less than the 
benefits provided in the policy being can
celed or nonrenewed. An individual whose 
coverage is canceled or nonrenewed under 
this subparagraph shall, as part of the notice 
of termination or nonrenewal, be notified of 
the right to enroll in other medicare supple
mental policies offered by the issuer or its 
affiliates. 

"(ii) For purposes of this subparagraph, the 
term 'affiliate' shall have the meaning given 
such term by the 1991 NAIC Model Regula
tion.". 

(C) CIVIL PENALTY.-Section 1882(t)(2) (42 
U.S.C. 1395ss(t)(2)) is amended-

(1) by striking "(2)" and inserting "(2)(A)" ; 

(2) by redesignating subparagraphs (A), (B), 
(C), and (D) as clauses (i), (ii), (iii), and (iv), 
respectively; 

(3) in clause (iv), as redesignated-
(A) by striking "paragraph (l)(E)(i)" and 

inserting "paragraph (l)(B)(v)(l); and 
(B) by striking "paragraph (l)(E)(ii)" and 

inserting "paragraph (l)(B)(v)(II)"; 
(4) by striking "the previous sentence" and 

inserting "this subparagraph"; and 
(5) by inserting at the end the following 

new subparagraph: 
"(B) If the Secretary determines that an 

issuer of a policy approved under paragraph 
(1) has made a misrepresentation to the Sec
retary or has provided the Secretary with 
false information regarding such policy, the 
issuer is subject to a civil money penalty in 
an amount not to exceed $100,000 for each 
such determination. The provisions of sec
tion 1128A (other than the first sentence of 
subsection (a) and other than subsection (b)) 
shall apply to a civil money penalty under 
this subparagraph in the same manner as 
such provisions apply to a penalty or pro
ceeding under section 1128A(a). ". 

(d) EFFECTIVE DATES.-
(1) NAIC STANDARDS.-If, within 6 months 

after the date of the enactment of this Act, 
the National Association of Insurance Com
missioners (hereafter in this subsection re
ferred to as the "NAIC") makes changes in 
the 1991 NAIC Model Regulation (as defined 
in section 1882(p)(l)(A) of the Social Security 
Act) to incorporate the additional require
ments imposed by the amendments made by 
this section, section 1882(g)(2)(A) of such Act 
shall be applied in each State, effective for 
policies issued to policyholders on and after 
the date specified in paragraph (3), as if the 
reference to the Model Regulation adopted 
on June 6, 1979, were a reference to the 1991 
NAIC Model Regulation (as so defined) as 
changed under this paragraph (such changed 
Regulation referred to in this subsection as 
the "1993 NAIC Model Regulation"). 

(2) SECRETARY STANDARDS.-If the NAIC 
does not make changes in the 1991 NAIC 
Model Regulation (as so defined) within the 
6-month period specified in paragraph (1), the 
Secretary of Health and Human Services 
(hereafter in this subsection as the "Sec
retary") shall promulgate a regulation and 
section 1882(g)(2)(A) of the Social Security 
Act shall be applied in each State, effective 
for policies issued to policyholders on and 
after the date specified in paragraph (3), as if 
the reference to the Model Regulation adopt
ed in June 6, 1979, were a reference to the 
1991 NAIC Model Regulation (as so defined) 
as changed by the Secretary under this para
graph (such changed Regulation referred to 
in this subsection as the "1993 Federal Regu
lation"). 

(3) DATE SPECIFIED.-
(A) IN GENERAL.-Subject to subparagraph 

(B), the date specified in this paragraph for a 
State is the earlier of-

(i) the date the State adopts the 1993 NAIC 
Model Regulation or the 1993 Federal Regula
tion, or 

(ii) 1 year after the date the NAIC or the 
Secretary first adopts such regulations. 

(B) ADDITIONAL LEGISLATIVE ACTION RE
QUIRED.-ln the case of a State which the 
Secretary identifies, in consultation with 
the NAIC, as-

(i) requiring State legislation (other than 
legislation appropriating funds) in order for 
medicare supplemental policies to meet the 
1993 NAIC Model Regulation or the 1993 Fed
eral Regulation, but 

(ii) having a legislature which is not sched
uled to meet in 1994 in a legislative session 

in which such legislation may be considered, 
the date specified in this paragraph is the 
first day of the first calendar quarter begin
ning after the close of the first legislative 
session of the State legislature that begins 
on or after January 1, 1994. For purposes of 
the previous sentence, in the case of a State 
that has a 2-year legislative session, each 
year of such session shall be deemed to be a 
separate regular session of the State legisla
ture. 
SEC. 132. REDUCTION IN PAYMENT FOR ERYTH

ROPOIETIN PROVIDED TO PATIENTS 
Wini END STAGE RENAL DISEASE. 

(a) IN GENERAL.-Section 1881(b)(ll)(B) 
(ii)(l)) (42 U.S.C. 1395rr(b)(ll)(B)(ii))(l) is 
amended-

(1) by striking "1991" and inserting "1993", 
and 

(2) by striking "Sll" and inserting "$10". 
(b) EFFECTIVE DATE.-The amendment 

made by subsection (a) shall apply to serv
ices furnished on or after January l, 1993. 
SEC. 133. APPLICATION TO RENAL DIALYSIS FA-

CILITIES OF PROVISIONS UNDER 
TIIE MEDICARE AND MEDICAID PRO
GRAMS RELATING TO ADVANCE DI
RECTIVES. 

(a) MEDICARE PROGRAM.-Section 
1866(a)(l)(Q) (42 U.S.C. 1395cc(a)(l)(Q)) is 
amended by striking "and hospice programs" 
and inserting "hospice programs, and renal 
dialysis facilities". 

(b) MEDICAID PROGRAM.-Section 1902(a)(57) 
(42 U.S.C. 1396(a)(57)) is amended by striking 
"hospice program" and inserting "hospice 
program, renal dialysis facility". 

(c) EFFECTIVE DATE.-The amendments 
made by this section shall apply to services 
furnished on or after January 1, 1993. 
SEC. 134. EXTENSION OF SECONDARY PAYOR 

PROVISIONS FOR INDIVIDUALS Wini 
END STAGE RENAL DISEASE. 

Section 1862(b)(l)(C) (42 U.S.C. 
1395y(b)(l)(C)) is amended-

(1) by striking "18-month" and inserting 
" 24-month", and 

(2) by adding at the end the following new 
sentence "Effective for items and services 
furnished after January 1, 1996, and on or be
fore January 1, 1998, clauses (i) and (ii) shall 
be applied by substituting '18-month' for '12-
month' each place it appears.". 
SEC. 135. EXPANSION OF IMMUNOSUPPRESSIVE 

DRUG BENEFIT. 
Subparagraph (J) of section 1861(s)(2) of the 

Social Security Act (42 U.S.C. 1395x(s)(2)) is 
amended by striking "within 1 year after the 
date of the transplant procedure;" and in
serting "within, in the case of calendar 
year-

"(i) 1993 and 1994, 12 months, 
"(ii) 1995, 24 months, 
"(iii) 1996, 30 months, and 
"(iv) 1997 and thereafter, 36 months, 

after the date of the transplant procedure;". 
SEC. 136. CLARIFICATION OF EXCEPTIONS TO 

PROHIBITED PHYSICIAN REFER
RALS. 

(a) IN GENERAL.-Section 1877(b) (42 u.s.c. 
1395nn(b)) is amended-

(1) by inserting "or buildings" after "build
ing" each place it appears in paragraph 
(2)(A)(ii); 

(2) by striking "centralized provision" in 
paragraph (2)(A)(ii)(ll) and inserting "provi
sion of all or a portion"; 

(3) by inserting "under a billing number as
signed to the group practice" after "mem
ber" in paragraph (2)(B); 

(4) by adding at the end of paragraph (2) 
the following new sentence: "Such require
ments may not have the effect of prohibiting 
the group's clinical laboratory services from 
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accepting referrals from outside sources as 
authorized by State law and section 353 of 
the Public Health Service Act"; 

(5) by inserting "or a tax-exempt health 
services entity, wholly owned by, operated 
by, or affiliated with one or more not-for
profit, tax-exempt hospitals," after "hos
pital" in paragraph (4); and 

(6) by redesignating paragraph (5) as para
graph (8) and by inserting after paragraph (4) 
the following new paragraphs: 

"(5) RURAL PROVIDERS.-In the case of clin
ical laboratory services if the laboratory fur
nishing the services is in a rural area (as de
fined in section 1886(d)(2)(D)). 

"(6) SERVICES UNDER ARRANGEMENTS.-In 
the case of clinical laboratory services pro
vided by a group practice laboratory under 
arrangements described in section 1861(w), 
if-

"(A) the arrangement is for identifiable 
services; 

"(B) the amount of the remuneration 
under the arrangement is consistent with 
the fair market value of the services; and 

"(C) the remuneration provided under the 
arrangement would be considered to be com
mercially reasonable even if no referrals 
were made between the parties. 

"(7) SHARED LABORATORY FACILITIES.-In 
the case of clinical laboratory services fur
nished by a laboratory which is-

"(A) owned by a university, a medical 
school, or an organization or hospital which 
is exempt from taxation under section 501(a) 
of the Internal Revenue Code of 1986 by rea
son of section 501(c)(3) of such Code and 
which operates an approved medical training 
program; and 

"(B) used in common under a written ar
rangement with a group practice whose phy
sician-members constitute all or substan
tially all of the active medical and teaching 
staff of such university, medical school, or
ganization or hospital.". 

(b) RENTAL OF EQUIPMENT.-Section 
1877(e)(l) (42 U.S.C. 1395nn(e)(l)) is amended

(1) by inserting "or equipment" after 
"space" the first three places it appears; and 

(2) by inserting "OR EQUIPMENT" after 
"SPACE" in the heading. 

(c) DEFINITION OF GROUP PRACTICE.-Sec
tion 1877(h)(4) (42 U.S.C. 1395nn(h)(4)) is 
amended-

(1) by inserting "providing services in an 
entity" after "two or more physicians"; 

(2) by striking "in the name of" in sub
paragraph (B) and inserting "under a billing 
number assigned to"; 

(3) by inserting ", or, in the case of a not
for-profit corporation, previously determined 
consistent with such corporation's articles of 
incorporation and bylaws" after "group" in 
subparagraph (C); 

(4) by inserting", except that such stand
ards may not have the effect of prohibiting 
the retention of physicians on a part-time 
basis as independent contractors if the group 
qualifies to receive payment for such physi
cian's services under section 1842(b)(6)" after 
"regulation" in subparagraph (D); and 

(5) by inserting "university, medical 
school, or" before "hospital" in the last sen
tence. 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall take effect as if 
included in the enactment of section 6204 of 
the Omnibus Budget Reconciliation Act of 
1989. 
SEC. 137. GRADUATE MEDICAL EDUCATION RESI· 

DENT AMOUNTS. 
(a) IN GENERAL.-Section 1886(h)(2)(E) (42 

U.S.C. 1395ww(h)(2)(E)) is amended-
(!) by striking "In the case" and inserting 

the following: 

"(i) NO MEDICAL RESIDENCY PROGRAM.-In 
the case"; and 

(2) by adding at the end of subparagraph 
(E) the following new clause: 

"(ii) ONLY PRIMARY CARE RESIDENCY PRO
GRAM.-In the case of a hospital that in a 
cost reporting period beginning in fiscal year 
1984 had a primary care residency training 
program as its only approved residency pro
gram and that had an FTE resident amount 
in its cost reporting period beginning in fis
cal year 1984 of less than $10,000, the Sec
retary shall provide for an approved FTE 
resident amount as the Secretary determines 
to be appropriate, based on approved FTE 
resident amounts for comparable pro
grams.". 

(b) EFFECTIVE DATE.-The amendments 
made by subsection (a) shall apply to cost re
porting periods beginning on or after October 
l, 1992. 
SEC. 138. HOSPICE NOTIFICATION. 

(a) BY HOME HEALTH AGENCY.-Section 
1891(a)(l) (42 U.S.C. 1395bbb(a)(l)) is amended 
by adding at the end the following new para
graph: 

"(H) The right t<;> be fully informed orally 
and in writing (in advance of coming under 
the care of the agency) of the individual's op
tion to choose hospice care (as defined in 
section 1861(dd)(l)), and a description of such 
care, if-

"(i) a hospice providing services under this 
title is located within the agency's geo
graphic area, or 

"(ii) it is common practice to refer pa
tients to such hospices located outside the 
geographic area.'.' 

(b) BY SKILLED NURSING FACILITY.-Section 
1819(c)(l)(B) (42 U.S.C. 1395i-3(c)(l){B)) is 
amended by striking "and" at the end of 
clause (ii), by striking the period at the end 
of clause (iii) and inserting "; and", and by 
inserting adding after clause (iii) the follow
ing new clause: 

"(iv) inform each resident, orally and in 
writing, prior to or at the time of admission, 
of the resident's option to choose hospice 
care (as defined by section 186l(dd)(l)), and a 
description of such care, if-

"(I) a hospice providing services under this 
title is located within the facility 's geo
graphic area; or 

"{II) it is common practice to refer pa
tients to such hospices located outside the 
geographic area.''. 

(C) BY HOSPITAL.-Section 1861(ee)(2)(D) (42 
U.S.C. 1395x(ee)(2)(D)) is amended by insert
ing ", including hospice services,'' after 
"post-hospital services". 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall take effect on the 
date of the enactment of this Act. 
SEC. 139. SOCIAL HEALTII MAINTENANCE ORGA· 

NIZATIONS. 
(a) EXTENSION OF CURRENT WAIVERS.-Sec

tion 4018(b) of OBRA-1987 is amended-
(1) in paragraph (1) by striking "December 

31, 1995" and inserting "December 31, 1998"; 
and 

(2) in paragraph (4) by striking "March 31, 
1996" and inserting "March 31, 1999". 

(b) EXPANSION OF DEMONSTRATIONS.-Sec
tion 2355 of the Deficit Reduction Act of 1984 
is amended-

(1) in the last sentence of subsection (a) by 
striking "12 months" and inserting " 36 
months"; and 

(2) in subsection (b)(l)(B)-
(A) by striking "or" at the end of clause 

(iii); and 
(B) by redesignating clause (iv) as clause 

(v) and inserting after clause (iii) the follow
ing new clause: 

"(iv) integrating acute and chronic care 
management for patients with end-stage 
renal disease through expanded community 
care case management services (and for pur
poses of a demonstration project conducted 
under this clause, any requirement under a 
waiver granted under this section that a 
project disenroll individuals who develop 
end-stage renal disease shall not apply);". 

(c) EFFECTIVE DATE.-The amendments 
made by this section shall take effect as if 
included in the enactment of OBRA-90. 
SEC. 140. INTEREST PAYMENTS. 

With respect to claims received in the 12-
month period beginning October 1, 1992, sec
tions 1816(c)(2)(B)(ii)(IV) and 
1842(c)(2)(B)(ii)(IV) of the Social Security 
Act shall be applied by substituting "30 cal
endar days" for "24 calendar days" and "17 
calendar days". 

TITLE II-AMENDMENTS TO MEDICAID 
PROGRAM 

Subtitle A-Technical Corrections 
SEC. 201. EFFECTIVE DATE. 

Except as otherwise provided, the amend
ments made by this subtitle shall take effect 
as if included in the enactment of OBRA-
1990. 
SEC. 202. CORRECTIONS RELATING TO SECTION 

4401 (REIMBURSEMENT FOR PRE· 
SCRIBED DRUGS). 

(a) SECTION 1903.-
(1) IN GENERAL.-Paragraph (10) of section 

1903(i) (42 U.S.C. 1396b{i)), as inserted by sec
tion 440l(a)(l){B) of OBRA-1990, is amended 
to read as follows: 

"(lO)(A) with respect to covered outpatient 
drugs unless-

"(i) there is a rebate agreement in effect 
under section 1927 with respect to such 
drugs; 

"(ii) section 1927(a)(3) applies; or 
"(iii) section 1927(j) applies; and 
"(B) with respect to an innovator multiple 

source drug (as defined in section 1927(k)) 
dispensed on or after July 1, 1991, if, under 
applicable State law, a less expensive mul
tiple source drug could have been dispensed, 
unless reimbursement for such innovator 
multiple source drug is at or below the upper 
payment limit for the drug dispensed;". 

(2) CONFORMING AMENDMENT.-The section 
heading of section 4401(a)(l) of OBRA-1990 is 
amended by striking "AND DRUG USE RE
VIEW". 

(b) SECTION 1902.-Section 1902(a)(54) (42 
U.S.C. 1396a(a)(54)), as inserted by section 
4401(a)(2)(C) of OBRA-1990, is amended-

(1) in subparagraph (A) by striking 
"1927(k)(6)" and inserting "1927(k)"; and 

(2) by striking "reporting requirements" 
and all that follows through "1927" and in
serting "requirements of section 1927' '. . 

(c) SECTION 1927.-(1) Section 1927(a) (42 
U.S.C. 1396r-<l(a)), as inserted by section 
4401(a)(3) of OBRA-1990, is amended-

(A) in paragraph (1)-
(i) by amending the second sentence to 

read as follows: "Any such agreement en
tered into prior to April 1, 1991, shall be 
deemed to have been entered into on Janu
ary 1, 1991, and the amount of the rebate 
under such agreement shall be calculated as 
if the agreement had been entered into on 
January 1, 1991.", and 

(ii) in the third sentence, by striking 
"March" and inserting "April"; 

(B) in paragraph (2)-
(i) by striking "first", and 
(ii) by striking the period at the end and 

inserting the following: ", except that such 
paragraph (and section 1903(i)(10)) shall not 
apply to drugs dispensed before April 1, 1991, 
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if the Secretary determines that there were 
extenuating circumstances with respect to 
the first calendar quarter of 1991.". 

(C) by amending paragraph (3) to read as 
follows: 

"(3) AUTHORIZING PAYMENT FOR DRUGS NOT 
COVERED UNDER REBATE AGREEMENTS.-Para
graph (1) and section 1903(i)(l0) shall not 
apply to the dispensing of a covered out
patient drug if-

"(A) the State has made a determination 
that the availability of such drug is essential 
to the health of beneficiaries under the State 
plan; 

"(B) the drug has been given a rating of 1-
A by the Food and Drug Administration; and 

"(C)(i) the physician has obtained approval 
for the use of the drug in advance of dispens
ing such drug in accordance with a prior au
thorization program described in subsection 
(d)(4), or 

"(ii) the Secretary has reviewed and ap
proved the State's determination under sub
paragraph (A)."; and 

(D) in paragraph (4)-
(i) by striking "in compliance with" and 

inserting "in effect under", and 
(ii) by striking "coverage of the manufac

turer's drugs" and inserting " ingredient 
costs of the manufacturer's covered out
patient drugs covered". 

(2) Section 1927(b) (42 U.S.C. 1396r-8(b)), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended-

(A) in paragraph (l)(A)-
(i) by striking " each calendar quarter (or 

periodically in accordance with a schedule 
specified by the Secretary)" and inserting 
"for a rebate period'', and 

(ii) by striking "dispensed under the plan 
during the quarter (or other period as the 
Secretary may specify)" and inserting "dis
pensed after December 31, 1990, for which 
payment was made under the State plan for 
such period"; 

(B) in paragraph {2)(A)-
(i) by striking "calendar quarter" and "the 

quarter" and inserting "rebate period" and 
"the period". respectively, 

(ii) by striking "dosage units" and insert
ing "units of each dosage form and strength 
and package size", 

(iii) by inserting "after December 31, 1990, 
for which payment was made" after "dis
pensed" , and 

(iv) by striking "during" and inserting 
"for"; 

(C) in paragraph (3)(A)-
(i) in clause (i), by striking "quarter" each 

place it appears and inserting " rebate period 
under the agreement", 

(ii) in clause (i), by striking the open pa
renthesis before "for" and the close paren
thesis after "drugs", 

(iii) in clause (i), by striking "subsection 
(c){2)(B)) for covered outpatient drugs" and 
inserting "subsection (c)(l)(C)) for each cov
ered outpatient drug'', and 

(iv) in clause (ii). by inserting a comma 
after "this section" and after "1990"; 

(D) in paragraph {3)(B)-
(i) by striking "$100,000" and inserting 

"Sl0,000", 
(ii) by striking "about charges or prices", 

and 
(111) by striking "or knowingly provides 

false information"; 
(E) in paragraph (3)(C)
(i) in clause (i)-
(l) by striking "increased by", and 
(II) by striking ", and, if' and inserting ". 

I!", 
(11) in clause (ii) , by striking "under this 

section" and inserting "under this section, 
or a wholesaler or direct seller,", 

(iii) in clause (ii), by inserting "under sub
paragraph (A) or (B)" after " provides false 
information", and 

(iv) in clause (ii), by striking "Such civil 
money penalties are" and inserting "Any 
such civil money penalty shall be"; 

(F) in paragraph (3)(D), by striking "whole
saler," the first time it appears and inserting 
" wholesaler or the" ; and 

(G) in paragraph (4)(B)-
(i) in clause (ii), by striking " such period" 

and inserting "the calendar quarter begin
ning at least 60 days", 

(ii) in clause (ii), by striking "of the no
tice" and all through "the agreement)." and 
inserting "the manufacturer provides notice 
to the Secretary.'', 

(iii) by redesignating clause (iii) as clause 
(iv) and inserting after clause (ii) the follow
ing new clause: 

"(iii) NOTICE TO STATES.-ln the case of a 
termination under this subparagraph, the 
Secretary shall provide notice of such termi
nation to the States within not less than 30 
days before the effective date of such termi
nation.", and 

(iv) by adding at the end the following new 
sentence: "Failure of a State to provide any 
advance notice of such a termination as re
quired by regulation shall not affect the 
State's right to terminate coverage of the 
drugs affected by such termination as of the 
effective date of such termination.". 

(3) Section 1927(c) (42 U.S.C. 1396r-8(c)), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended-

(A) by amending paragraph (1) to read as 
follows: 

"(l) BASIC REBATE FOR SINGLE SOURCE 
DRUGS AND INNOVATOR MULTIPLE SOURCE 
DRUGS.-

"(A) IN GENERAL.-Except as provided in 
paragraph (2), the amount of the rebate for a 
rebate period with respect to each dosage 
form and strength of a single source drug or 
an innovator multiple source drug shall be 
equal to the product of-

"(i) the total number of units of each dos
age form and strength paid for under the 
State plan in the period reported by the 
State under subsection (b)(2), and 

"(ii) subject to subparagraph (B)(ii), the 
greater of-

"(1) the difference between the average 
manufacturer price and the best price (as de
fined in subparagraph (C)) for the dosage 
form and strength of the drug, or 

"(II) the minimum rebate percentage 
(specified in subparagraph (B)(i)) of such av
erage manufacturer price, 
for the period. 

"(B) RANGE OF REBATES REQUIRED.-
"(i) MINIMUM REBATE PERCENTAGE.-For 

purposes of subparagraph (A)(ii)(II), the 
'minimum rebate percentage' for rebate peri
ods beginning-

"(!) before January 1, 1993, is 12.5 percent, 
and 

"(II) after December 31, 199'2, is 15 percent. 
"(ii) TEMPORARY LIMITATION ON MAXIMUM 

REBATE AMOUNT.-ln no case shall the 
amount applied under subparagraph (A)(ii) 
for a rebate period beginning-

"(!) before January 1, 1992, exceed 25 per
cent of the average manufacturer price, or 

"(II) after December 31, 1991, and before 
January 1, 1993, exceed 50 percent of the av
erage manufacturer price. 

"(C) BEST PRICE DEFINED.-For purposes of 
this section, the term 'best price' means, 
with respect to a single source drug or inno
vator multiple source drug of a manufac
turer, the lowest price available from the 
manufacturer to any wholesaler, retailer, 

provider, nonprofit or for-profit entity, or 
governmental entity within the United 
States (excluding depot prices and single 
award contract prices, as defined by the Sec
retary, of any agency of the Federal Govern
ment). The term 'best price' shall be inclu
sive of cash discounts, free goods, volume 
discounts, and rebates (other than rebates 
under this section) and shall be determined 
without regard to special packaging, label
ing, or identifiers on the dosage form or 
product or package, and shall not take into 
account prices that are merely nominal in 
amount. "; 

(B) by amending paragraph (2) to read as 
follows: 

"(2) ADDITIONAL REBATE FOR SINGLE SOURCE 
AND INNOVATOR MULTIPLE SOURCE DRUGS.-

"(A) 1991 THROUGH 1993.-The amount of the 
rebate for a rebate period beginning before 
January 1, 1994, with respect to each dosage 
form and strength of a single source drug or 
an innovator multiple source drug, is in
creased by an amount equal to the product 
of-

"(i) the total number of units of such dos
age form and strength dispensed after De
cember 31, 1990, for which payment was made 
under the State plan for the period reported 
by the State under subsection {b)(2), and 

"(ii) the amount (if any) by which-
"(!) the average manufacturer price for the 

dosage form and strength of the drug for the 
period, exceeds 

"(II) the average manufacturer price for 
such dosage form and strength for the cal
endar quarter beginning July 1, 1990, in
creased by the percentage by which the aver
age of the consumer price indices for all 
urban consumers (U.S. city average) for 
months during the rebate period exceeds 
such index for September 1990. 
In the case of a covered outpatient drug ap
proved by the Food and Drug Administration 
after October 1, 1990, subclause (II) of clause 
(ii) shall be applied by substituting 'the first 
full calendar quarter after the drug was mar
keted ' for 'the calendar quarter beginning 
July 1, 1990' and 'the month prior to the first 
month of the first full calendar quarter after 
the drug was marketed' for 'September 1990'. 

"(B) AFTER 1993.-Except as provided in 
subparagraph (D), the amount of the rebate 
for a rebate period beginning after December 
31, 1993, is increased by an amount equal to 
the product of-

"(i) the total number of all units of the 
single source and innovator multiple source 
drugs of a manufacturer for which payment 
was made under the State plan for the period 
reported by the State under subsection (b)(2), 
and 

"(ii) the amount (if any) by which-
"(!) the current weighted average manu

facturer price (as defined in subparagraph 
(C)(i)) for the single source and innovator 
multiple source drugs of the manufacturer 
for the period, exceeds 

"(II) the base weighted average manufac
turer price for such drugs of such manufac
turer (as defined in subparagraph (C)(ii)). 

"(C) WEIGHTED AVERAGE MANUFACTURER 
PRICE DETERMINATIONS.-

"(!) CURRENT WEIGHTED AVERAGE MANUFAC
TURER PRICE DEFINED.-For purposes of sub
paragraph (B), and except as provided in sub
paragraph (D), the term 'current weighted 
average manufacturer price' means, with re
spect to a rebate period, the amount de
scribed in clause (iii) divided by the amount 
described in clause (iv). 

"(ii) BASE WEIGHTED AVERAGE MANUFAC
TURER PRICE.-For purposes of subparagraph 
(B), and except as provided in subparagraph 
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(D), the term 'base weighted average manu
facturer price' means, with respect to a re
bate period, the amount described in clause 
(iii) (by substituting in subclause (I) of such 
clause 'the average manufacturer price for 
each drug for the calendar quarter beginning 
July l, 1990, increased by the percentage by 
which the average of the consumer price in
dices for all urban consumers (U.S. city aver
age) for months during the rebate period ex
ceeds such index for September 1990 (or, in 
the case of a covered outpatient drug ap
proved for marketing after October 1, 1990, as 
of the first full calendar quarter after the 
drug was marketed, increased by the per
centage by which the average of the 
consumer price indices for all urban consum
ers (U.S. city average) for months during the 
rebate period exceeds such index for the first 
full month of the first full calendar quarter 
after the drug was marketed)' for 'the aver
age manufacturer price for each drug for 
such period'), divided by the amount de
scribed in clause (iv). 

"(iii) TOTAL DOLLAR VOLUME (BASED ON CUR
RENT PRICE AND CURRENT DISPENSINGJ.-The 
amount described in this clause for a manu
facturer for a rebate period is the sum of the 
products (for all single source and innovator 
multiple source drugs of the manufacturer 
for which payment was made under State 
plans for the period) of-

"(l) the average manufacturer price for 
each such drug for such period, and 

"(II) the total number of units of each such 
drug paid for under the State plans for the 
period. 

"(iv) TOTAL UNITS PAID FOR.-The amount 
described in this clause for a manufacturer 
for a rebate period is the sum of the total 
number of units of the single source and in
novator multiple source drugs of the manu
facturer paid for under State plans for the 
period. 

"(D) EXCLUSION OF CERTAIN NEW DRUGS.
"(i) IF UNDUE HARDSHIP.-The Secretary 

may exclude certain drugs approved by the 
Food and Drug Administration on or after 
October 1, 1990, from the calculation of the 
weighted average manufacturer price under 
subparagraph (C) if the manufacturer dem
onstrates, through a petition in a form and 
manner prescribed by the Secretary, that 
undue hardship on the manufacturer would 
result if the drug is included in the calcula
tion. The Secretary may promulgate guide
lines to restrict the conditions under which 
the Secretary may consider such petitions. 

"(ii) DETERMINATION OF REBATE FOR EX
CLUDED DRUGS.-If a drug is excluded under 
clause (i) from the calculation of a rebate, 
the amount of the additional rebate with re
spect to that drug shall be determined as 
specified in subparagraph (A). 

"(E) USE OF ALTERNATIVE FORMULA.-For 
rebate periods beginning during the 2-year 
period beginning July l, 1991, the Secretary 
shall compare the total amount of additional 
rebates under subparagraph (A) to such total 
amount if subparagraph (B) applied to such 
rebate periods. Based on such comparison, 
the Secretary may propose and utilize an al
ternative formula for the purpose of cal
culating the additional rebate."; and 

(C) by amending paragraph (3) to read as 
follows: 

"(3) REBATE FOR OTHER DRUGS.-
"(A) IN GENERAL.-The amount of the re

bate paid to a State for a rebate period with 
respect to each dosage form and strength of 
covered outpatient drugs (other than single 
source drugs and innovator multiple source 
drugs) shall be equal to the product of-

"(i) the applicable percentage (as described 
in subparagraph (B)) of the average manufac-

turer price for the dosage form and strength 
for the period, and 

"(ii) the total number of units of such dos
age form and strength dispensed after De
cember 31, 1990, for which payment was made 
under the State plan for the period reported 
by the State under subsection (b)(2). 

"(B) APPLICABLE PERCENTAGE DEFINED.
For purposes of subparagraph (A)(i), the 'ap
plicable percentage' for rebate periods begin
ning-

"(i) before January 1, 1994, is 10 percent, 
and 

"(ii) after December 31, 1993, is 11 per
cent.". 

{4)(A) Section 1927(d) (42 U.S.C. 1396r-8(d)), 
as inserted by section 4401(a)(3) of OBRA-
1990, is amended-

(i) in paragraph (1)-
(l) in subparagraph (A), by striking "{6)" 

and "(5)" and inserting "(5)" and "(4)", re
spectively, and 

{II) in subparagraph {B){i), by striking 
"(k)(6)" and inserting "subsection (k){5)"; 

(ii) in paragraph (2)-
(l) in subparagraph (A), by striking "ano

rexia or weight gain" and inserting "weight 
gain or loss", and 

(II) by inserting after subparagraph (K) the 
following new subparagraph: 

"(L) other drugs specified by the Secretary 
pursuant to paragraph (3)."; 

(iii) in paragraph (3)-
(l) by striking "The Secretary shall" and 

inserting "Subject to paragraph (5), the Sec
retary shall", 

{II) by striking "(except with respect" and 
all that follows through "of this para
graph)", 

(Ill) by striking "described in paragraph 
(2)", and 

(IV) by inserting "described in paragraph 
(2)" after "medical uses,"; 

(iv) by striking paragraph (4) and by redes
ignating paragraphs (5) through (7) as para
graphs (4) through (6); 

(v) in paragraph (4), as so redesignated, by 
striking "{k)(6)" and inserting "(k)(5)"; 

(vi) in paragraph (5), as so redesignated
(l) by striking "for coverage" and inserting 

"from coverage"; and 
(II) by striking "any new biological or 

drug" and inserting "any biological or drug 
which is a new chemical or molecular en
tity"; 

(vii) in paragraph (6), as so redesignated, 
by striking "provided" and inserting "if'; 
and 

(viii) by striking the second sentence of 
paragraph (6), as so redesignated, by striking 
paragraph (8), and by inserting the following: 

"(7) CONSTRUCTION WITH RESPECT TO FRAUD 
AND ABUSE.-Nothing in this section shall be 
construed to restrict the authority of a 
State to apply sanctions under this Act 
against any person or organization for fraud 
or abuse.". 

{B) Section 1927(d)(4) (42 U.S.C. 1396r-
8(d)(4)), as redesignated by subparagraph 
(A)(iv), shall first apply to drugs dispensed 
on or after July 1, 1991. 

(5) Section 1927(e) (42 U.S.C. 1396r-8(e)), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended to read as follows: 

"(e) DENIAL OF FEDERAL FINANCIAL PAR
TICIPATION IN CERTAIN CASES.-Section 
1903(i)(10)(B) shall apply to payments made 
by the Secretary to a State under section 
1903 with respect to innovator multiple 
source drugs dispensed on or after July 1, 
1991.". 

(6) Section 1927(f) (42 U.S.C. 1396r-8{f)), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended to read as follows : 

"(f) PHARMACY REIMBURSEMENT LIMITS.
"(l) NO REDUCTIONS IN REIMBURSEMENT LIM

ITS.-
"(A) IN GENERAL.-During the period begin

ning on January 1, 1991, and ending on De
cember 31, 1994-

"(i) a State may not reduce the payment 
limits established by regulation under this 
title with respect to the ingredient cost of a 
covered outpatient drug or the dispensing fee 
for such a drug below the limits in effect as 
of January 1, 1991, and 

"(ii) except as provided in paragraph (2), 
the Secretary may not change the regula
tions under sections 447.331 through 447.334 of 
title 42, Code of Federal Regulations, in ef
fect on November 5, 1990, governing the lim
its described in clause (i). 

"(B) SPECIAL RULE.-If a State is not in 
compliance with the regulations described in 
subparagraph (A)(ii), subparagraph (A){i) 
shall not apply to such State until such 
State is in compliance with such regulations. 

"(2) ESTABLISHMENT OF UPPER PAYMENT 
LIMITS FOR CERTAIN MULTIPLE SOURCE 
DRUGS.-The Secretary shall establish an 
upper limit on the amount of payment which 
is eligible for Federal financial participation 
under this title for each multiple source drug 
for which the Food and Drug Administration 
has rated at least 3 formulations of such 
drug as therapeutically and pharmaceuti
cally equivalent, regardless of whether all 
the formulations of such drug are rated as so 
equivalent.". 

(7) Section 1927(g) (42 U.S.C. 1396r-8(g)), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended to read as follows: 

"(g) DRUG USE REVIEW.-
"(l) REQUIREMENT FOR DRUG USE REVIEW 

PROGRAM.-
"(A) IN GENERAL.-Except as provided in 

subparagraph (B), each State shall provide, 
by not later than January 1, 1993, for a drug 
use review program for covered outpatient 
drugs which-

"(i) meets the requirements of paragraph 
(2), and 

"(ii) assures that prescriptions for such 
drugs are appropriate, medically necessary, 
and not likely to result in adverse medical 
results. 

"(B) TREATMENT OF NURSING FACILITIES.-A 
State is not required in such State's drug use 
review program to provide for drug use re
view with respect to drugs dispensed to resi
dents of nursing facilities which are in com
pliance with the requirements of subsections 
(b)(4)(A)(iii) and (c)(l)(D) of section 1919. 

"(2) REQUIREMENTS OF PROGRAM.
"(A) PROSPECTIVE DRUG USE REVIEW.-
"(i) IN GENERAL.-Each drug use review 

program shall provide for a review of drug 
therapy before each prescription is filled or 
delivered to an individual receiving benefits 
under this title. The review shall be designed 
to identify potential drug therapy problems 
due to therapeutic duplication, drug-disease 
contraindications, drug interactions (includ
ing serious interactions with nonprescription 
or over-the-counter drugs), incorrect drug 
dosage or duration of drug treatment, drug
allergy interactions, and clinical abuse or 
misuse. 

"(ii) STANDARDS FOR COUNSELING BY PHAR
MACISTS.-As part of the prospective drug use 
review program of a State, applicable State 
law shall establish standards for counseling 
by pharmacists of individuals receiving bene
fits under this title. Such standards shall in
clude, at a minimum, the following: 

"(I) The pharmacist must offer to discuss 
(in person, face-to-face whenever practicable, 
or through access to a telephone service 
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which is toll free for long-distance calls) 
with each individual receiving benefits under 
this title or caregiver of such individual who 
presents a prescription, matters which in the 
exercise of the pharmacist's professional 
judgment (consistent with State law respect
ing the provision of such information), the 
pharmacist deems significant, which may in
clude the following: 

"(aa) The name and description of the 
medication. 

"(bb) The dosage form, dosage, route of ad
ministration, and duration of drug therapy. 

"(cc) Special directions and precautions 
for preparation, administration and use by 
the patient. 

"(dd) Common severe side or adverse ef
fects or interactions and therapeutic contra
indications that may be encountered, includ
ing their avoidance, and the action required 
if they occur. 

"(ee) Techniques for self-monitoring drug 
therapy. 

"(ff) Proper storage. 
"(gg) Prescription refill information. 
"(hh) Action to be taken in the event of a 

missed dose. 
"(II) A reasonable effort must be made by 

the pharmacist to obtain, record, and main
tain at least the following information re
garding individuals receiving benefits under 
this title: 

"(aa) Name, address, telephone number, 
date of birth, (or age) and gender. 

"(bb) Individual history where significant, 
including disease state or states, known al
lergies and drug reactions, and a comprehen
sive list of medications and relevant devices. 

"(cc) Pharmacist comments relevant to 
the individual's drug therapy. 
Nothing in this clause shall be construed as 
requiring a pharmacist to provide consulta
tion when an individual receiving benefits 
under this title or caregiver of such individ
ual refuses such consultation. 

"(B) RETROSPECTIVE DRUG USE REVIEW.
The program shall provide, through mecha
nized drug claims processing and informa
tion retrieval systems (approved by the Sec
retary under section 1903(r)) or otherwise, for 
the ongoing periodic examination of claims 
data and other records in order to identify 
patterns of fraud, abuse, gross overuse, or in
appropriate or medically unnecessary care, 
among physicians, pharmacists and individ
uals receiving benefits under this title, or as
sociated with specific drugs or groups of 
drugs. 

"(C) STANDARDS.-
"(i) IN GENERAL.-The program shall, on an 

ongoing basis, assess data on drug use 
against explicit standards determined by the 
State (using the sources described in clause 
(ii) as the basis for determining the stand
ards for such assessment). Such assessment 
shall include monitoring for therapeutic ap
propriateness, overutilization and under
utilization, appropriate use of generic prod
ucts, therapeutic duplication, drug-disease 
contraindications, drug-drug interactions, 
incorrect drug dosage or duration of drug 
treatment, and clinical abuse or misuse, and 
introduce remedial strategies in order to im
prove the quality of care and to conserve 
program funds or personal expenditures. 

"(ii) SOURCES.-The sources described in 
this clause are the American Hospital For
mulary Service Drug Information, the Unit
ed States Pharmacopeia-Drug Information, 
the American Medical Association Drug 
Evaluations, and the peer-reviewed medical 
literature. 

"(D) EDUCATION AND INTERVENTION.-The 
program shall provide for, either directly or 

through contracts with accredited health 
care educational institutions, State medical 
societies or State pharmacists' associations 
or societies or other organizations as speci
fied by the State, and using data provided by 
the State drug use review board on common 
drug therapy problems-

"(i) ongoing educational outreach pro
grams to educate practitioners on common 
drug therapy problems with the aim of im
proving prescribing or dispensing practices; 
and 

"(ii) ongoing interventions for physicians 
and pharmacists targeted toward common 
drug therapy problems or individuals identi
fied in the course of retrospective drug use 
reviews performed under this subsection, in
cluding, in appropriate instances, at least 
the following: 

"(I) written, oral, or electronic reminders 
containing patient-specific or drug-specific 
(or both) information and suggested changes 
in prescribing or dispensing practices, com
municated in a manner designed to ensure 
the privacy of patient-related information; 

"(II) use of face-to-face discussions be
tween health care professionals who are ex
perts in rational drug therapy and selected 
prescribers and pharmacists who have been 
targeted for educational intervention, in
cluding discussion of optimal prescribing, 
dispensing, or pharmacy care practices, and 
followup face-to-face discussions; and 

"(III) intensified review or monitoring of 
selected prescribers or dispensers. 

"(3) STATE DRUG USE REVIEW BOARD.-
"(A) ESTABLISHMENT.-Each State shall es

tablish a drug use review board (hereafter in 
this paragraph referred to as the 'DUR 
Board'). The State shall disseminate infor
mation to physicians and pharmacists within 
the State concerning the duties and powers 
of the DUR Board and the basis for its stand
ards. 

"(B) MEMBERSHIP.-The members of the 
DUR Board shall include health care profes
sionals who have recognized knowledge and 
expertise in one or more of the following: 

"(i) The clinically appropriate prescribing 
of covered outpatient drugs. 

"(ii) The clinically appropriate dispensing 
and monitoring of covered outpatient drugs. 

"(iii) Drug use review, evaluation, and 
intervention. 

"(iv) Medical quality assurance. 
The membership of the DUR Board shall be 
made up of at least 1h but no more than 51 
percent licensed and actively practicing phy
sicians and at least 1/a licensed and actively 
practicing pharmacists. 

"(C) RESPONSIBILITIES.-The DUR Board 
shall-

"(i) approve the standards and criteria for 
drug use review; 

"(ii) recommend policies and procedures 
for the prospective and retrospective drug 
use review, education, and interventions re
quired by this subsection; 

"(iii) compile data on common drug ther
apy problems; and 

"(iv) evaluate the effectiveness of the drug 
use review program in improving the quality 
of drug therapy and make recommendations 
for modifications as necessary. 

"(4) ANNUAL REPORT.-Each State shall 
submit an annual report to the Secretary 
which shall include a description of the na
ture and scope of the drug use review pro
gram, a summary of the interventions used, 
and an assessment of the impact of such 
interventions on improving quality of care. 
Such report shall also include an estimate of 
the cost savings resulting from the operation 
of such program. 

"(5) RESPONSIBILITY OF SECRETARY.-By 
July 1 of each year beginning with 1994, the 
Secretary shall submit an annual report to 
the Congress evaluating the effectiveness of 
States' drug use review programs utilizing 
each State's annual report.". 

(8) Section 1927(h)(2)(A) (42 U.S.C. 1396r-
8(h)(2)(A)), as inserted by section 4401(a)(3) of 
OBRA-1990, is amended by inserting "devel
ops or" before "acquires". 

(9) Section 1927(i)(2) (42 U.S.C. 1396r--8(i)(2)), 
as inserted by section 4401(a)(3) of OBRA-
1990, is amended-

(A) by striking subparagraph (C); and 
(B) by redesignating subparagraphs CD), 

(E), and (F) as subparagraphs (C), (D), and 
(E), respectively. 

(10) Section 1927(j) (42 U.S.C. 1396r--8(j), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended to read as follows: 

"(j) EXEMPTION FOR CERTAIN HEALTH MAIN
TENANCE ORGANIZATIONS AND HOSPITALS.-

"(!) IN GENERAL.-Except as provided in 
paragraph (2), the requirements of this sec
tion shall not apply with respect to covered 
outpatient drugs dispensed by-

"(A) a health maintenance organization; or 
"CB) a hospital that dispenses covered out

patient drugs using a drug formulary sys
tem, and bills the plan no more than the hos
pital 's purchasing costs for covered out
patient drugs (as determined under the State 
plan). 

"(2) CONSTRUCTION IN DETERMINING BEST 
PRICE.-Nothing in paragraph (1) shall be 
construed as excluding amounts paid by the 
entities described in such paragraph for cov
ered outpatient drugs from the determina
tion of the best price (as defined in sub
section (c)(l)(C)) for such drugs.". 

(11) Section 1927(k) (42 U.S.C. 1396r--8(k)), as 
inserted by section 4401(a)(3) of OBRA-1990, 
is amended-

(A) in paragraph (1)-
(i) by striking "calendar quarter" and in

serting "rebate period", and 
(ii) by inserting before the period at the 

end the following: ", after deducting cus
tomary prompt pay discounts"; 

(B) in paragraph (2)-
(i) in the matter before clause (i) of sub

paragraph (A), strike "paragraph (5)" and in
sert "subparagraph (D)"; 

(ii) in subparagraph (A)-
(I) in clause (i), by striking " for safety and 

effectiveness" and by striking "or which is 
approved under section 505(j) of such Act"; 
and 

(II) by striking "and" at the end thereof; 
(iii) in subparagraph (B)-
(I) in clause (i), by striking "prescription," 

and inserting "prescription;"; 
(II) in clause (ii), by striking ", and" and 

inserting "; and"; and 
(III) by striking "and" at the end thereof; 
(iv) by striking the period at the end of 

subparagraph (C) and inserting "; and"; and 
(v) by adding at the end the following new 

subparagraph: 
"(D) a drug which may be sold without a 

prescription (commonly referred to as an 
'over-the-counter drug'), if the drug is pre
scribed by a physician (or other person au
thorized to prescribe under State law)."; 

(C) in paragraph (3)-
(i) in subparagraph (E), by striking " **** 

emergency room visits", 
(ii) in subparagraph (F), by striking 

"sevices" and inserting "services and serv
ices provided by an intermediate care facil
ity for the mentally retarded", 

(iii) in subparagraph (H), by inserting 
"services" after "dialysis", 

(iv) in the matter following subparagraph 
(H), by striking "which is used" and insert-
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ing "for which a National Drug Code number 
is not required by the Food and Drug Admin
istration or a drug or biological used", and 

(v) in the matter following subparagraph 
(H), by inserting "as defined in paragraph 
(5)" after "indication"; 

(D) by striking paragraph (4) and redesig
nating paragraphs (5), (6), and (7) as para
graphs (4), (5), and (6), respectively; 

(E) by amending paragraph (4), as so redes
ignated, to read as follows: 

"(4) MANUFACTURER.-The term 'manufac
turer' means, with respect to a covered out
patient drug, the entity holding legal title to 
or possession of the National Drug Code 
number for such drug."; 

(F) in paragraph (5), as so redesignated, by 
striking ", which appears" and all that fol
lows and inserting "or which is listed in any 
of the sources described in subsection 
(g)(2)(C)(ii). "; 

(G) in paragraph (6), as so redesignated
(i) in subparagraph (A)(i), by striking "cal

endar quarter" and inserting "rebate pe
riod", 

(ii) in subparagraph (A)(i), by striking 
"paragraph (5)" and inserting "paragraph 
(2)(D)'', 

(iii) in subparagraph (A)(ii), by striking 
"an original new" and inserting "a new", 

(iv) in subparagraph (A)(ii), by inserting 
"or product licensing application" after "ap
plication", 

(v) in subparagraph (A)(iv), by striking "an 
original new" and inserting "a new", 

(vi) in subparagraph (A)(iv), by inserting 
"or product licensing application" after "ap
plication", 

(vii) in subparagraph (A)(iv), by striking 
"distributers" and inserting "distributors", 

(viii) in subparagraph (C)(i), by striking 
"pharmaceuutically" and inserting "phar
maceutically", and 

{ix) in subparagraph (C)(iii), by striking ", 
provided that" and inserting "if'; and 

(H) by inserting after paragraph (6), as re
designated, the following new paragraph: 

"(7) REBATE PERIOD.-The term 'rebate pe
riod' means, with respect to an agreement 
under subsection (a), a calendar quarter or 
other period specified by the Secretary with 
respect to the payment of rebates under such 
agreement.''. 

(12) Section 1927 (42 U.S.C. 1396r~). as in
serted by section 4401(a)(3) of OBRA-1990, is 
further amended by adding at the end the 
following: 

"(l) MAXIMUM ALLOWABLE COST LIMITA
TIONS.-This section shall not supersede or 
affect provisions relating to maximum al
lowable cost limitations for payment by 
States for covered outpatient drugs, and re
bates under this section shall be made with
out regard to whether or not payment by the 
State for such drugs is subject to such limi
tations or the amount of such cost limita
tions.". 

(d) FUNDING.-Section 4401(b)(2) of OBRA-
1990 is amended by striking the semicolon 
and all that follows and inserting a period. 

(e) DEMONSTRATION PROJECTS.-Section 
4401(c)(l) of OBRA-1990 is amended-

(1) in subparagraph (A), by striking "1992" 
and inserting "1993"; 

(2) in subparagraph (A), by striking "10" 
and inserting "5"; and 

(3) in subparagraph (C), by striking "regi
ment" and inserting "regimen". 

(f) STUDIES.-Section 4401(d) of OBRA-1990 
is amended-

(1) in paragraph (l)(A), by striking "other 
institutional facilities," and inserting "nurs
ing facilities, intermediate care facilities for 
the mentally retarded,"; 

(2) in paragraph (l)(B), by striking "under 
this subsection" and inserting "under this 
paragraph"; 

(3) in paragraph (l)(B)(i), by striking 
"under this section" and inserting "under 
section 1927 of the Social Security Act"; 

(4) in paragraph (l)(B)(ii)-
(A) by striking "drug use review" the sec

ond time it appears and inserting "the type 
of drug use review that is", and 

(B) by striking "under this section" and 
inserting "under such section"; 

(5) in paragraph (l)(B)(iii), by striking 
"under this title" and inserting "under title 
XIX of the Social Security Act"; 

(6) in paragraph (l)(C), by striking "May 1, 
1991" and inserting "May 1, 1992"; 

(7) in paragraph (2), by striking "an annual 
report" and inserting "a report"; 

(8) in paragraph (3)-
(A) in subparagraph (A), by striking ", act

ing in consultation with the Comptroller 
General,", 

(B) by indenting subparagraph (B) an addi
tional 2 ems, and 

(C) in subparagraph (B), by striking "De
cember 31, 1991, the Secretary and the Comp
troller General" and inserting "June l, 1993, 
the Secretary"; 

(9) in paragraph (4)(A), by striking "each" 
and by striking the semicolon and inserting 
a comma; 

(10) in paragraph (4)(B), by striking "De
cember 31, 1991" and inserting "January 1, 
1993"; 

(11) in paragraph (5)-
(A) by striking "Secretary of Health and 

Human Services" and inserting "Comptroller 
General", 

(B) by striking "under this title" and in
serting "under State medicaid programs". 
and 

(C) by striking the second sentence and in
serting the following new sentence: "The 
Comptroller General shall report to the Con
gress on the study not later than January 1, 
1993."; and 

(12) in paragraph (6), by striking "l year 
after the date of enactment of this sub
section" and inserting "January 1, 1993". 
SEC. 203. CORRECTIONS RELATING TO SECTION 

4402 (ENROLLMENT UNDER GROUP 
HEALTH PLANS). 

Section 4402(b) of OBRA-1990 is amended by 
striking "1903(u)(l)(C)(iv) (42 U.S.C. 
1396b(u)(l)(C)(iv))" and inserting 
"1903(u)(l)(D)(iv) (42 U.S.C. 
1396b(u)(l)(D)(iv))". 
SEC. 204. CORRECTIONS RELATING TO SECTION 

4501 (LOW-INCOME MEDICARE BENE· 
FICIARIES). 

(a) Section 1902(a)(10)(E)(iii) (42 U.S.C. 
1396a(a)(10)(E)(iii)), as added by section 
450l(b)(3) of OBRA-1990, is amended by strik
ing "cost sharing" and inserting "cost-shar
ing". 

(b) Section 1905(p)(4)(B) (42 U.S.C. 
1396d(p)(4)(B)), as amended by section 
4501(c)(l) of OBRA-1990, is amended by strik
ing "1902(a)(10)(E)(iii)" and inserting "sec
tion 1902(a)(10)(E)(iii)". 
SEC. 205. CORRECTIONS RELATING TO SECTION 

4601 (CHILD HEALTH). 

(a) Section 1902(a)(10)(A)(i)(Vll) (42 U.S.C. 
1396a(a)(10)(A)(i)(Vll)), as added by section 
4601(a)(10)(A)(iii) of OBRA-1990, is amended 
by striking "family;" and inserting "family; 
and". 

(b) Section 1902(1) (42 U.S.C. 1396a(l)), as 
amended by section 4601(a)(l)(C) of OBRA-
1990, is amended-

(!) in paragraph (l)(C), by striking "chil
dren" after "(C)"; 

(2) in paragraph (3), by striking 
"(a)(lO)(A)(i)(Vll),," and inserting 
"(a)(lO)(A)(i)(Vll), "; and 

(3) in paragraph (4)(B), by inserting a 
comma before "(a)(lO)(A)(i)(Vl),". 

(c) Section 1925 (42 U.S.C. 1396r-6), as 
amended by section 4601(a) of OBRA-1990, is 
amended-

(!) in subsection (a)(3)(C), by striking 
"(i)(Vl)" and inserting "(i)(Vl),", and 

(2) in subsection (b)(3)(C)(i), by striking 
"(i)(IV) (i)(Vl) (i)(Vll), ," and inserting 
"(i)(IV), (i)(Vl), (i)(Vll),". 
SEC. 206. CORRECTIONS RELATING TO SECTION 

4602 (OUTREACH LOCATIONS). 
(a) Section 1902(a)(55) (42 U.S.C. 

1396a(a)(55)), as added by section 4602(a)(3) of 
OBRA-1990, is amended-

(1) in the matter preceding subparagraph 
(A}-

(A) by striking "subsection" and inserting 
"paragraph", and 

(B) by striking "(a)" each place it appears; 
and 

(2) in subparagraph (A), by striking 
"1905(1)(2)(B)" and inserting "1905(1)(2)(B)". 

(b) Section 1902(1)(1) (42 U.S.C. 1396a(l)(l)) is 
amended by striking "who are not described 
in any of subclauses (I) through (Ill) of sub
section (a)(10)(A)(i) and". 
SEC. 207. CORRECTIONS RELATING TO SECTION 

4604 (PAYMENT FOR HOSPITAL 
SERVICES FOR CHILDREN UNDER 6 
YEARS OF AGE). 

(a) Section 1902(a)(10) (42 U.S.C. 
1396a(a)(l0)) is amended in clause (X) in the 
matter following subparagraph (F) by strik
ing "under one year of age" and inserting 
"under 6 years of age". 

(b) Section 1902(s) (42 U.S.C. 1396a(s)), as 
added by section 4604(a) of OBRA-1990, is 
amended to read as follows: 

"(s) In order to meet the requirements of 
subsection (a)(56), the State plan must pro
vide that payments to hospitals under the 
plan for inpatient services furnished to in
fants who have not attained the age of 1 year 
(or, in the case of such an individual who is 
an inpatient on his first birthday, until such 
individual is discharged) shall-

"(1) if made on a prospective basis (wheth
er per diem, per case, or otherwise) provide 
for an outlier adjustment in payment 
amounts for medically necessary inpatient 
hospital services involving exceptionally 
high costs or exceptionally long lengths of 
stay; 

"(2) not be limited by the imposition of 
day limits; and 

"(3) not be limited by the imposition of 
dollar limits (other than dollar limits result
ing from prospective payments as adjusted 
pursuant to paragraph (1)).". 

(c) Section 1923(a)(2)(C) (42 U.S.C. 1396r-
4(a)(2)(C)) is amended by striking "provided 
on or after July 1, 1989," and all that follows 
and inserting the following: "involving ex
ceptionally high costs or exceptionally long 
lengths of stay-

"(i) for individuals under 1 year of age, in 
the case of services provided on or after July 
1, 1989, and on or before June 30, 1991; and 

"(ii) for individuals under 6 years of age, in 
the case of services provided on or after July 
1, 1991.". 
SEC. 208. CORRECTIONS RELATING TO SECTION 

4703 (PAYMENT ADJUSTMENTS FOR 
DISPROPORTIONATE SHARE HOS
PITALS). 

(a) Section 1923(c) (42 U.S.C. 1396r-4(c)) is 
amended-

(1) in paragraph (2), by striking "paragraph 
(b)(3)" and inserting "subsection (b)(3)"; 

(2) by striking the period at the end of 
paragraph (3)(B) and inserting a comma; and 
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(3) in the third sentence, by striking "the 

payment adjustment described in paragraph 
(2)" and inserting "a payment adjustment 
described in paragraph (2) or (3)". 

(b) Effective December 22, 1987, section 
1923(d)(2)(A)(ii) (42 U.S.C. 1396r-4(d)(2)(A)(ii)) 
is amended by striking "the date of the en
actment of this Act" and inserting "Decem
ber 22, 1987". 

(c) Section 4703(d) of OBRA-1990 is amend
ed by striking "412(a)(2)" and inserting 
"4112(a)(2)". 
SEC. 209. CORRECTIONS RELATING TO SECTION 

4704 (FEDERALLY-QUALIFIED 
HEALTH CENTERS). 

(a) Clause (ix) of section 1903(m)(2)(A) (42 
U.S.C. 1396b(m)(2)(A)), as added by section 
4704(b)(l)(C) of OBRA-1990, is amended-

(1) by striking "of such center" the first 
place it appears; 

(2) by striking "federally qualified" and in
serting "Federally-qualified"; and 

(3) by moving such clause 2 ems to the left. 
(b) Section 1903(m)(2)(B) (42 U.S.C. 

1396b(m)(2)(B)), as amended by section 
4704(b)(2) of OBRA-1990, is amended by strik
ing "except with respect to clause (ix) of sub
paragraph (A)," and inserting "(except with 
respect to clause (ix) of such subparagraph)". 

(c) Section 1905(1)(2) (42 U.S.C. 1396d{l)(2)), 
as amended by section 4704(c) of OBRA-1990, 
is amended-

(1) in subparagraph (A)-
(A) by striking "Federally-qualififed" and 

inserting "Federally-qualified". and 
(B) by striking "an patient" and inserting 

"a patient", and 
(2) in subparagraph (B)-
(A) in the matter preceding clause (i), by 

striking "a entity" and inserting "an en
tity", 

(B) by striking "or" at the end of clause 
(i), 

(C) by striking the semicolon at the end of 
clause (ii)(Il) and inserting a comma, 

(D) by moving clause (ii) 4 ems to the left, 
(E) by striking the comma at the end of 

clause (iii) and inserting ", or", and 
(F) by striking "and includes an outpatient 

health program" and all that follows 
through "for good cause shown." and insert
ing the following: 

"(iv) is an outpatient health program or fa
cility operated by a tribe or tribal organiza
tion under the Indian Self-Determination 
Act (Public Law 93--638). 
In applying clause (iii), the Secretary may 
waive any requirement referred to in such 
clause for up to 2 years for good cause 
shown.''. 
SEC. 210. CORRECTIONS RELATING TO SECTION 

4708 <SUBSTITUTE PHYSICIANS). 
Section 1902(a)(32)(C) (42 U.S.C. 

1396a(a)(32)(C)), as added by section 4708(a)(3) 
of OBRA-1990. is amended to read as follows: 

"(C) payment may be made to a physician 
for physicians' services (and services fur
nished incident to such services) furnished 
by a second physician to patients of the first 
physician if (i) the first physician is unavail
able to provide the services; (ii) the services 
are furnished pursuant to an arrangement 
between the two physicians that (I) is infor
mal and reciprocal, or (II) involves per diem 
or other fee-for-time compensation for such 
services; (iii) the services are not provided 
by the second physician over a continuous 
period of more than 60 days; and (iv) the 
claim form submitted to the carrier for such 
services includes the second physician's 
unique identifier (provided under the system 
established under subsection (x)) and indi
cates that the claim meets the requirements 
of this clause for payment to the first pro
vider.". 

SEC. 211. CORRECTIONS RELATING TO SECTION 
4711 <HOME AND COMMUNI'IY CARE 
FOR FRAIL ELDERLY). 

(a) Section 1929 (42 U.S.C. 1396t). as added 
by section 47ll(b) of OBRA-1990, is amend
ed-

(1) in subsection (c)(2)(F), by moving the 
second sentence 2 ems to the right; 

(2) in subsection (d)(2)(F)(ii), by striking 
" they manage" and inserting "it manages"; 

(3) in subsection (d)(2)(F)(iii), by inserting 
"the agency or organization" after "(iii)"; 

(4) in subsection (e)(2)(B). by striking "fis
cal year 1989" and inserting "fiscal year 
1990"; 

(5) in subsection (f)(l), by striking "Com
munity care" and inserting "community 
care"; 

(6) in subsection (g)(l)-
(A) by striking " SETTINGS" and inserting 

"SETTING"; and 
{B) in subparagraph (B), by striking "set

ting." and inserting "setting in which home 
and community care under this section is 
provided."; 

(7) in subsection (g)(2), by striking "com
munity care" the second, third, and fourth 
place it appears and inserting "home and 
community care"; 

(8) in subsection (h){l)-
(A) by amending subparagraph (A) to read 

as follows: 
"(A) a nonresidential setting that serves 8 

or more individuals; or"; and 
(B) in subparagraph (B)-
(i) by striking "more than 8" and inserting 

" 8 or more"; and 
(ii) by inserting "(other than merely 

board)" after "personal services"; 
(9) in subsection (h)(2), by striking "com

munity care" the second and third place it 
appears and inserting " home and community 
care"; 

(10) in the first sentence of subsection 
(j){l)(A), by striking "the State may termi
nate the provider's participation under the 
State plan and may provide in addition for a 
civil money penalty" and inserting "the 
State may provide for a civil money penalty 
and, in addition, may terminate the provid
er's participation under the State plan"; 

(11) in the first sentence of subsection 
(j)(2)(B), by striking "the Secretary may ter
minate the provider's participation under 
the State plan and may provide, in addition, 
for a civil money penalty under subpara
graph (C)" and inserting "the Secretary may 
provide for a civil money penalty under sub
paragraph (C) and, in addition, terminate the 
provider's participation under the State 
plan"; 

(12) in subsection (k)(l){A)(i)-
(A) by striking "(d)(2){E)" and inserting 

"(d){2)". and 
(B) by striking " settings, " and inserting 

" settings), "; 
(13) in subsection (1), by striking " State 

wideness" and inserting " Statewideness"; 
(14) in subsection (m)-
(A) in paragraph (1), by striking " The 

amount of funds " and inserting "Except as 
provided in paragraph (5), the amount of 
funds", 

(B) in paragraph (2)-
(i) by striking " Individual Community 

Care Plan" and inserting " individual com
munity care plan", and 

(ii) by. striking "an election period is the 
period of 4 or more calendar quarters" and 
inserting "an election period is a Federal fis
cal year (or in the case of States described in 
paragraph (4)(C)(ii), the period beginning on 
April 1, 1993, and ending on September 30, 
1993)", 

(C) by amending paragraph (4) to read as 
follows: 

"(4) ALLOCATION OF MEDICAL ASSISTANCE.
" (A) IN GENERAL.-All of the funds avail

able to be expended under paragraph (1) dur
ing a fiscal year shall be available as Federal 
medical assistance to the States electing to 
provide services under this section during 
such fiscal year. 

"(B) GENERAL ALLOCATION FORMULA.-For 
each fiscal year, beginning with fiscal year 
1994, a State which has provided a notice to 
the Secretary under paragraph (6)(A) shall be 
allocated an amount of the funds that may 
be expended under paragraph (1) for such fis
cal year equal to the product of-

"(i) the total amount of funds that may be 
expended under paragraph (1) for such fiscal 
year; and 

"(ii) the amount determined by dividing
"(!) the number of individuals age 65 or 

older residing in such State during such fis
cal year, by 

"(II) the total number of individuals age 65 
or older residing in all States which have 
submitted notices to the Secretary under 
such paragraph during such fiscal year. 

"(C) SPECIAL ALLOCATION FORMULA FOR FIS
CAL YEAR 1993.-

"(i) FIRST 6-MONTH PERIOD.-For the period 
beginning on October 1, 1992, and ending on 
March 31, 1993, each State for which a State 
plan amendment to provide home and com
munity care under this section has been ap
proved by the Secretary as of the date of en
actment of the Medicare and Medicaid 
Amendments Act of 1992 shall be allocated 
an amount of the funds available under para
graph (1) for fiscal year 1993 equal to the 
product of-

"(!) $65,000,000; and 
"(II) the amount determined by dividing
"(aa) the number of individuals age 65 or 

older residing in such State during such fis
cal year, by 

"(bb) the total number of individuals age 
65 or older residing in all States which are 
providing home and community care under 
this section on the date of enactment of such 
Act. 

"(ii) SECOND 6-MONTH PERIOD.-For the pe
riod beginning on April 1, 1993, and ending on 
September 30, 1993, a State which has pro
vided a notice to the Secretary under para
gra:ph (6)(B) shall be allocated an amount of 
the funds available under paragraph (1) for 
fiscal year 1993 equal to the amount such 
State would receive under the formula set 
forth in subparagraph (B) by substituting-

"(!) '(6)(B)' for '(6)(A)'. and 
"(II) '$65,000,000' for 'the total amount of 

funds that may be expended under paragraph 
(1) for such fiscal year'. 

"(D) REALLOCATION OF FUNDS.
"(i) FORMULA FOR REALLOCATION.-
"(!) GENERAL RULE.-Except as provided in 

subclause {II). within 60 days after the end of 
each fiscal year, beginning with fiscal year 
1993, the Secretary shall pay to each State 
which provided services under this section 
during such fiscal year an amount equal to 
the product of-

"(aa) the total amount of funds that may 
be expended under paragraph (1) for such fis
cal year which remain available at the end of 
such fiscal year; and 

"(bb) the amount determined by dividing 
the unavailable Federal amount (as defined 
in clause {ii)) for such State by the total un
available Federal amount for all the States 
which provided services under this section 
during such fiscal year. 

"(II) SPECIAL RULE.-The amount deter
mined for payment to a State under sub-
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clause (I) shall not exceed the unavailable 
Federal amount for such State. 

"(ii) DEFINITION.-For purposes of this sub
paragraph, the term 'unavailable Federal 
amount' means the excess of-

"(1) the amount a State would have re
ceived in Federal medical assistance based 
on such State's expenditures for services pro
vided under this section but for the alloca
tion under subparagraph (B), over 

"(II) the amount of Federal medical assist
ance allocated to such State under subpara
graph (B).", and 

(D) by adding at the end the following new 
paragraphs: 

11 (5) CARRYOVER OF FUNDS TO NEXT FISCAL 
YEAR.-Beginning with fiscal year 1993, any 
funds available under paragraph (1) for a fis
cal year which remain available after the ap
plication of subparagraphs (B), (C), and (D) of 
paragraph (4) shall be available under para
graph (1) to be expended in the following fis
cal year. 

11 (6) NOTICE TO STATES OF AMOUNTS AVAIL
ABLE FOR ASSISTANCE.-

"(A) IN GENERAL.-
"(i) NOTICE TO SECRETARY.-ln order to re

ceive Federal medical assistance for expendi
tures for home and community care under 
this section for any fiscal year (beginning 
with fiscal year 1994), a State shall submit 
not later than 3 months before the beginning 
of such fiscal year a notice to the Secretary 
of its intention to provide such care. 

"(ii) NOTICE TO STATES.-Not later than 2 
months before the beginning of each fiscal 
year (beginning with fiscal year 1994), the · 
Secretary shall notify each State that has 
submitted a notice to the Secretary under 
clause (i) for the fiscal year of the amount of 
Federal medical assistance that will be 
available to the State for such fiscal year (as 
established under paragraph (4)(B)). 

"(B) SPECIAL RULE FOR FISCAL YEAR 1993.
"(i) NOTICE TO SECRETARY.-ln order to re

ceive Federal medical assistance for expendi
tures for home and community care under 
this section for the period beginning on April 
1, 1993, and ending on September 30, 1993, a 
State shall submit not later than March 1, 
1993, a notice to the Secretary of its inten
tion to provide such care. 

"(ii) NOTICE TO STATES.-Not later than 
April 1, 1993, the Secretary shall notify each 
State that has submitted a notice to the Sec
retary under clause (i) for the period begin
ning on April l, 1993, and ending on Septem
ber 30, 1993, of the amount of Federal medical 
assistance that will be available to the State 
for such period (as established under para
graph (4)(C)(ii))." ; and · 

(15) by adding at the end the following new 
subsection: 

"(n) COMMUNITY CARE SETTING DEFINED.
In this section, the term 'community care 
setting' means a small community care set
ting (as defined in subsection (g)(l)) or a 
large community care setting (as defined in 
subsection (h)(l)). ". 

(b) Section 1905(r)(5) (42 U.S.C. 1396d(r)(5)) 
is amended by striking "1905(a)" and insert
ing "subsection (a) (other than services de
scribed in paragraph (22) or (23) of such sub
section)". 

(c) Section 47ll(f) of OBRA-1990 is amended 
by striking "Act" each place it appears and 
inserting ''section''. 
SEC. 212. CORRECTIONS RELATING TO SECTION 

4712 <COMMUNITY SUPPORTED LIV
ING ARRANGEMENTS). 

(a) Section 1930 (42 U.S.C. 1396u), as added 
by section 4712(b)(2) of OBRA-1990, is amend
ed-

(1) in subsection (b)-
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(A) by striking "title the term," and in
serting "title, the term", 

CB) by striking " guardian" and inserting 
"guardian or" . and 

(C) by striking " 3 other" and inserting "3"; 
(2) in subsection (d)-
(A) in the matter preceding paragraph (1), 

by striking "program," and inserting "pro
gram", and 

(B) in the second sentence, by striking 
"plan" each place it appears and inserting 
"program"; and 

(3) in subsection (i), by striking "FUNDS" 
and inserting "FUNDS" . 

(b) Section 4712(c) of OBRA-1990 is amend
ed-

(1 ) in paragraph (1), by inserting "of sec
tion 1930 of the Social Security Act" after 
"subsection (h)" ; and 

(2) in paragraph (2), by striking " this sec
tion" and inserting " such section" . 
SEC. 213. CORRECTION RELATING TO SECTION 

4713 (COBRA CONTINUATION COV· 
ERAGE). 

(a) Section 1902(a)(10) (42 U.S.C. 
1396a(a)(10)) is amended in the matter follow
ing subparagraph (F)-

(1 ) by striking " ; and (XI)" and inserting 11
, 

(XI)" ; 
(2) by striking "individuals, and (XI)" and 

inserting "individuals, and (XII)" ; and 
(3) by striking "COBRA continuation pre

miums" and inserting " COBRA premiums" . 
(b) Section 1902(u)(3) (42 U.S.C. 1396a(u)(3)), 

as added by section 4713(a)(2) of OBRA-1990, 
is amended by striking " title VI" and insert
ing "part 6 of subtitle B of title I " . 
SEC. 214. CORRECTION RELATING TO SECTION 

4716 (MEDICAID TRANSITION FOR 
FAMILY ASSISTANCE). 

Section 4716(a) of OBRA-1990 is amended by 
striking "AMENDMENTS.-Subsection (f) of 
section" and inserting "IN GENERAL.-Sec
tion" . 
SEC. 215. CORRECTIONS RELATING TO SECTION 

4721 (PERSONAL CARE SERVICES). 
Section 1905(a)(7) (42 U.S.C. 1396d(a)(7)), as 

amended by section 4721(a) of OBRA-1990, is 
amended to read as follows : 

" (7)(A) home health services; and (B) per
sonal care services which are (i) prescribed 
by a physician for an individual in accord
ance with a plan of treatment, (ii) provided 
by an individual who is qualified to provide 
such services and who is not a member of the 
individual 's family, (iii) supervised by a reg
istered nurse, (iv) furnished in a home or 
other location, and (v) furnished to an indi
vidual who is not an inpatient or resident of 
a nursing facility; " . 
SEC. 216. CORRECTIONS RELATING TO SECTION 

4723 (MEDICAID SPEND-DOWN OP
TION). 

Section 1903(f)(2) ( 42 U .S.C. 1396b(f)(2)), as 
amended by section 4723(a) of OBRA-1990, is 
amended by striking " to the State, provided 
that" and inserting "to the State if ' . 
SEC. 217. CORRECTIONS RELATING TO SECTION 

4724 (OPI'IONAL STATE DISABILITY 
DETERMINATIONS). 

Section 1902(v) (42 U.S.C. 1396a(v)), as added 
by section 4724 of OBRA- 1990, is amended

(1) by striking "(v)(l)" and inserting " (v)" ; 
and 

(2) by striking " of the Social Security 
Act". 
SEC. 218. CORRECTION RELATING TO SECTION 

4732 (SPECIAL RULES FOR HEAL TH 
MAINTENANCE ORGANIZATIONS). 

Section 1903(m)(2)(F)(i) (42 U.S.C . 
1396b(m)(2)(F)(i)), as amended by section 
4732(b)(2)(B) of OBRA-1990, is amended by 
striking "or" before " with an eligible orga
nization". 

SEC. 219. CORRECTIONS RELATING TO SECTION 
4744 (FRAIL ELDERLY WAIVERS). 

(a) Section 1924(a)(5), as added by section 
4744(b)(l) of OBRA-1990, is amended by strik
ing " 1986." and inserting "1986 or a waiver 
under section 603(c) of the Social Security 
Amendments of 1983. " . 

(b) Section 603(c) of the Social Security 
Amendments of 1983 is amended-

(1) by striking "(c)" and inserting " (c)(l)" ; 
(2) by redesignating paragraphs (1) and (2) 

as subparagraphs (A) and (B); and 
(3) by adding at the end the following new 

paragraph: 
"(2) Section 1924 of the Social Security Act 

shall apply to any individual receiving serv
ices from an organization receiving a waiver 
under this subsection. " . 
SEC. 220. CORRECTIONS RELATING TO SECTION 

4745 (LOW INCOME FAMILIES DEM
ONSTRATION PROJECT). 

Section 4745(e)(l) of OBRA-1990 is amended 
by adding at the end the following new sen
tence: "Such sums as may be available under 
the limitations set forth in this paragraph 
for fiscal years 1993 and 1994 shall be avail
able until expended.". 
SEC. 221. CORRECTIONS RELATING TO SECTION 

4747 (COVERAGE OF HIV-POSITIVE 
INDIVIDUALS). 

Section 4747 of OBRA-1990 is amended-
(1) in subsection (a), by striking " sub

section (c)" and inserting " subsection (b)"; 
(2) in subsection (b)(2)-
(A) by striking " preventative" each place 

it appears and inserting " preventive" . and 
(B) by adding a period at the end of sub

paragraph (J); 
(3) in subsection (c)(l)-
(A) by striking " subsection (c)" and insert-

ing " subsection (b)" , and 
(B) by striking " paragraphs (1) and (2) of" ; 
(4) in subsection (d)-
(A) by striking "paragraph (3)" and insert

ing " subsection (b)" , and 
(B) by striking " paragraph (1) " and insert

ing "subsection (a)" ; and 
(5) in subsection (f), by adding at the end 

the following new sentence: "Such sums as 
may be available under the limitation set 
forth in this paragraph for fiscal year 1993 
shall be available until expended.". 
SEC. 222. CORRECTION RELATING TO SECTION 

4751 (ADVANCED DIRECTIVES). 
Section 1903(m)(l)(A) (42 U.S.C. 

1396b(m)(l)(A)), as amended by section 
4751(b)(l) of OBRA-1990, is amended-

(1) by striking " 1902(w)" and inserting 
"1902(w) and"; and 

(2) by striking " 1902(a)" and inserting 
" 1902(w)". 
SEC. 223. CORRECTIONS RELATING TO SECTION 

4752 (PHYSICIANS' SERVICES). . 
(a) The paragraph (58) of section 1902(a) (42 

U.S.C. 1396a(a)) added by section 4752(c)(l)(C) 
of OBRA-1990 is amended by striking "sub
section (v)" and inserting " subsection (x)" . 

(b) Section · 1903(i)(14)(A)(i) (42 U.S.C. 
1396b(i)(14)(A)(i)) is amended to read as fol
lows: 

" (i) is certified in family practice or pedi
atrics by the medical specialty board recog
nized by the American Board of Medical Spe
cialties for family practice or pediatrics or is 
certified in general practice or pediatrics by 
the medical specialty board recognized by 
the American Osteopathic Association,". 

(c) Subparagraphs (A) and (B) of section 
1903(i)(14) (42 U.S.C. 1396b(i)(14)) added by sec
tion 4752(e)(2) of OBRA-1990 are each amend
ed-

(1) by striking " or" at the end of clause 
(v); 

(2) by redesignating clause (vi) as clause 
(vii); and 
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(3) by inserting after clause (v) the follow

ing new clause: 
"(vi) delivers such services in the emer

gency department of a hospital participating 
in the State plan approved under this title, 
or". 
SEC. 224. CORRECTIONS RELATING TO SECTION 

4801 (NURSING HOME REFORM). 
(a) Section 1919(b)(3)(C)(i)(l) (42 U.S.C. 

1396r(b)(3)(C)(i)(l)), as amended by section 
4801(e)(3) of OBRA-1990, is amended by strik
ing "not to exceed" before "14 days". 

(b) Section 1919(b)(5)(D) (42 U.S.C. 
1396r(b)(5)(D)), as amended by section 
4801(a)(4) of OBRA-1990, is amended by strik
ing the comma before " or a new competency 
evaluation program.". 

(c) Section 1919(b)(5)(G) (42 U.S.C. 
1396r(b)(5)(G )) is amended by striking "or li
censed or certified social worker" and insert
ing "licensed or certified social worker, reg
istered respiratory therapist, or certified res
piratory therapy technician". 

(d) Section 1919(f)(2)(B)(i) (42 U.S.C. 
1396r(f)(2)(B)(i)) is amended by striking "fa
cilities," and inserting "facilities (subject to 
clause (iii)), " . 

Ce) Section 1919(f)(2)(B)(iii)(l)(c) (42 U.S.C. 
1396r(f)(2)(B)(iii)(l)(c)) is amended by striking 
"clauses" each place it appears and inserting 
"clause". 

(f) Section 1919(g)(3)(C) (42 U.S.C. 
1396r(g)(3)(C)) is amended by striking 
" 1903(a)(2)(D)" and inserting "1903(a)(2)(C)". 

(g) Section 1919(g)(5)(B) (42 U.S.C. 
1396r(g)(5)(B)) is amended by striking "para
graphs" and inserting "paragraph". 

(h) Section 4801(a)(6)(B) of OBRA-1990 is 
amended-

(1) by striking "The amendments" and in
serting "(i) The amendments"; 

(2) by redesignating clauses (i) through (v) 
as subclauses (l) through (V); and 

(3) by adding at the end the following new 
clause: 

"(ii) Notwithstanding Clause (i) and subject 
to section 1919(f)(2)(B)(iii)(l) of the Social Se
curity Act (as amended by subparagraph 
(A)), a State may approve a training· and 
competency evaluation program or a com
petency evaluation program offered by or in 
a nursing facility described in clause (i) if, 
during the previous 2 years, none of the sub
clauses of clause (i) applied to the facility .". 
SEC. 225. OTHER TECHNICAL CORRECTIONS. 

(a) Section 1905(o)(l)(A) (42 U.S.C. 
1396d(o)(l)(A)) is amended-

(1) in the first sentence, by striking "inter
mediate care facility services" and inserting 
"for nursing facility services or intermediate 
care facility services for the mentally re
tarded"; and 

(2) in the second sentence, by striking "or 
intermediate care facility " and inserting 
"(for purposes of title XVIII), a nursing facil
ity, or an intermediate care facility for the 
mentally retarded". 

(b) Section 1915(d) (42 U.S.C. 1396n(d)) is 
amended-

(1) by striking " skilled nursing facility or 
intermediate care facility" each place it ap
pears in paragraphs (1), (2)(B), and (2)(C) and 
inserting "nursing facility " ; 

(2) in paragraph (2)(B)(i), by striking 
"skilled nursing or intermediate care facil
ity" and inserting "nursing facility"; 

(3) in paragraph (5)(A), by striking "under" 
the first place it appears and inserting "(or, 
in the case of waiver years beginning on or 
after October 1, 1990, with respect to nursing 
facility services and home and community
based services) under"; and 

(4) in paragraph (5)(B)-
(A) in clause (i), by striking "furnished" 

and inserting "(or, with respect to waiver 

years beginning on or after October 1, 1990, 
for nursing facility services) furnished"; and 

(B) in clause (iii)(!), by striking "(regard
less" and inserting " (or, with respect to 
waiver years beginning on or after October 1, 
1990, which comprise nursing facility serv
ices) (regardless". 

(c)(l) Section 1924(h)(l)(A) (42 U.S.C. 1396r-
5(h)(l)(A)) is amended to read as follows: 

"(A)(i) is in a medical institution or nurs
ing facility; or 

"(ii) is described in section 
1902(a)(10)(A)(ii)(Vl) (except that for purposes 
of subsection (d), such term shall include 
such individual only if the State elects to 
apply such subsection to the individual); 
and". 

(2) The amendments made by this sub
section shall apply to home or community
based services furnished on or after January 
1, 1993. 
SEC. 226. CORRECTIONS TO DESIGNATIONS OF 

NEW PROVISIONS. 
(a) PARAGRAPHS ADDED TO SECTION 

1902(a).-Section 1902(a) (42 U.S.C. 1396a(a)) is 
amended-

(1) by striking " and" at the end of para
graph (54); 

(2) in the paragraph (55) inserted by section 
4602(a)(3) of OBRA-1990, by striking the pe
riod at the end and inserting a semicolon; 

(3) by redesignating the paragraph (55) in
serted by ~ection 4604(b)(3) of OBRA-1990 as 
paragraph (56), by transferring and inserting 
it after the paragraph (55) inserted by sec
tion 4602(a)(3) of such Act, and by striking 
the period at the end and inserting a semi
colon; 

(4) by placing paragraphs (57) and (58), in
serted by section 4751(a)(l)(C) of OBRA-1990, 
immediately after paragraph (56), as redesig
nated by paragraph (3); 

(5) in the paragraph (58) inserted by section 
4751(a)(l)(C) of OBRA-1990, by striking the 
period at the end and inserting "; and"; and 

(6) by redesignating the paragraph (58) in
serted by section 4752(c)(l)(C) of OBRA-1990 
as paragraph (59) and by transferring and in
serting it after the paragraph (58) inserted by 
section 4751(a)(l)(C) of such Act. 

(b) PARAGRAPHS ADDED TO SECTION 
1903(i).-Section 1903(l) (42 U.S.C. 1396b(i)), as 
amended by section 2(b)(2) of the Medicaid 
Voluntary Contribution and Provider-Spe
cific Tax Amendments of 1991, is amended-

(1) by redesignating the paragraph (12) in
serted by section 4752(a)(2) of OBRA-1990 as 
paragraph (11), by transferring and inserting 
it after the paragraph (10) inserted by sec
tion 4401(a)(l)(B) of OBRA-1990, and by strik
ing the period at the end and inserting a 
semicolon; 

(2) by redesignating the paragraph (14) in
serted by section 4752(e) of OBRA-1990 as 
paragraph (12), by transferring and inserting 
it after paragraph (11), as redesignated by 
paragraph (2), and by striking the period at 
the end and inserting"; or"; and 

(3) by redesignating the paragraph (11) in
serted by section 4801(e)(16)(A) of OBRA-1990 
as paragraph (13) and by transferring and in
serting it after paragraph (12), as redesig
nated by paragraph (3), and by striking " ; 
or" and inserting a period. 

(c) PARAGRAPHS ADDED TO SECTION 
1905(a).-

(1) IN GENERAL.-Section 1905(a) (42 u.s.c. 
1396d(a)) is amended-

(A) by striking "and" at the end of para
graph (21); 

(B) in paragraph (24), by striking the 
comma at the end and inserting"; and"; and 

(C) by redesignating paragraphs (22), (23), 
and (24) as paragraphs (24), (22), and (23), re-

spectively, and by transferring and inserting 
paragraph (24), as so redesignated, after 
paragraph (23), as so redesignated. 

(2) CONFORMING AMENDMENTS.-(A) Effec
tive July 1, 1991, section 1902(a)(10)(C)(iv) (42 
U.S.C. 1396a(a)(10)(C)(iv)), as amended by sec
tion 4755(c)(l)(A) of OBRA-1990, is amended 
by striking "through (21)" and inserting 
"through (23)". 

(B) Effective July 1, 1991, section 1902(j) (42 
U.S.C. 1396a(j)), as amended by section 
4711(d)(l) of OBRA-1990, is amended by strik
ing "through (22)" and inserting "through 
(24)". 

(d) FINAL SECTIONS.-Section 1928 (42 u.s.c. 
1396s), as redesignated by section 4401(a)(3) of 
OBRA-1990, is amended-

(1) by transferring such section to the end 
of title XIX; and 

(2) by redesignating such section as section 
1932. 
SEC. 227. CORRECTIONS RELATING TO SECTION 

4008 (CONFORMING AMENDMENTS 
TO MEDICARE). 

(a) Section 1819(b)(5)(D) (42 U.S.C. 1395i-
3(b)(5)(D)), as amended by section 
4008(h)(l)(D) of OBRA-1990, is amended by 
striking the comma before "or a new com
petency evaluation program." . 

(b) Section 1819(b)(5)(G) (42 U.S.C. 1395i-
3(b)(5)(G)) is amended by striking "or li
censed or certified social worker" and insert
ing "licensed or certified social worker, reg
istered respiratory therapist, or certified res
piratory therapy technician". 

(c) Section 1819(f)(2)(B)(i) (42 U.S.C. 1395i-
3(f)(2)(B)(i)) is amended by striking "facili:
ties," and inserting "facilities (subject to 
clause (iii)),". 

(d) Section 1819(f)(2)(B)(iii)(l)(c) (42 U.S.C. 
1395i-3(f)(2)(B)(iii)(l)(c)) is amended by strik
ing "clauses" each place it appears and in
serting "clause". 

(e) Section 1819(g)(5)(B) (42 U.S.C. 1395i-
3(g)(5)(B)) is amended by striking "para
graphs" and inserting "paragraph". 

(f) Section 4008(h)(l)(F)(ii) of OBRA-1990 is 
amended-

(1) by striking "The amendments" and in
serting "(I) The amendments"; 

(2) by striking "nursing facility" each 
place it appears and inserting "skilled nurs
ing facility"; 

(3) by redesignating subclauses (I) through 
(V) as clauses (aa) through (ee); and 

(4) by adding at the end the following new 
subclause: 

"(II) Notwithstanding subclause (I) and 
subject to section 1819(f)(2)(B)(iii)(I) of the 
Social Security Act (as amended by clause 
(i)), a State may approve a training and com
petency evaluation program or a competency 
evaluation program offered by or in a skilled 
nursing facility described in subclause (I) if, 
during the previous 2 years, clause (aa), (bb), 
(cc), (dd), or (ee) of subclause (I) did not 
apply to the facility.". 
Subtitle B-Other Amendments to Medicaid 

Provisions 
PART I-SUBSTANCE ABUSE PROVISIONS 

SEC. 231. EXCEPTION TO IMD EXCLUSION FOR 
QUALIFIED COMPREHENSIVE SUB
STANCE ABUSE TREATMENT PRO
GRAMS. 

(a) EXCEPTION TO IMD ExCLUSION.-Section 
1905(a) (42 U.S.C. 1396d(a)) is amended in sub
paragraph (B) of the matter following para
graph (24), by inserting ", other than care 
and services (excluding room and board) for 
any individual who is participating in a 
qualified comprehensive substance abuse 
treatment program under title IV and who 
would be eligible for medieal assistance 
under this title but for the application of 
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this subparagraph" after "institution for 
mental diseases". 

(b) WAIVER AUTHORITY.-The Secretary of 
Health and Human Services shall waive the 
requirements of section 1902(a)(l) of the So
cial Security Act (relating to statewideness) 
and section 1902(a)(10)(B) of such Act (relat
ing to the amount, duration, and scope of 
benefits) to the extent the Secretary deter
mines that a waiver of such requirements is 
necessary and appropriate to enable a State 
to establish a comprehensive substance 
abuse treatment program described in title 
IV of such Act. 

(c) EFFECTIVE DATE.-The amendments 
made by subsection (a) and the provisions of 
subsection (b) shall apply to services fur
nished on or after July 1, 1993. 
SEC. 232. COVERAGE OF ALCOHOUSM AND DRUG 

DEPENDENCY RESIDENTIAL TREAT
MENT SERVICES. 

(a) MEDICAID COVERAGE OF ALCOHOLISM AND 
DRUG DEPENDENCY RESIDENTIAL TREATMENT 
SERVICES FOR PREGNANT WOMEN, CARETAKER 
PARENTS, AND THEIR CHILDREN.-

(!) COVERAGE OF ALCOHOLISM AND DRUG DE
PENDENCY RESIDENTIAL TREATMENT SERV
ICES.-

(A) OPTIONAL COVERAGE.-Section 1905 (42 
U.S.C. 1396d), as amended by section 231, is 
further amended-

(!) in subsection (a)-
(I) by striking "and" at the end of para

graph (23); 
(II) by redesignating paragraph (24) as 

paragraph (25); and 
(Ill) by inserting after paragraph (23) the 

following new paragraph: 
"(24) alcoholism and drug dependency resi

dential treatment services (to the extent al
lowed and as defined in section 1931); and"; 
and 

(ii) in subparagraph (B) of the matter fol
lowing paragraph (25), as redesignated-

(I) by striking "room and board" and in
serting "room and board, unless such pay
ment is for services authorized under para
graph (24) to an individual described in sec
tion 193l(e)"; and 

(II) by striking "title IV" and inserting 
"title IV or who is receiving alcoholism and 
drug dependency residential treatment serv
ices under paragraph (24)". 

(B) ALCOHOLISM AND DRUG DEPENDENCY RES
IDENTIAL TREATMENT SERVICES DEFINED.
Title XIX (42 U.S.C. 1396 et seq.) is amended 
by adding at the end the following new sec
tion: 

"ALCOHOLISM AND DRUG DEPENDENCY 
RESIDENTIAL TREATMENT SERVICES 

"SEC. 1931. (a) ALCOHOLISM AND DRUG DE
PENDENCY RESIDENTIAL TREATMENT SERV
ICES.-The term 'alcoholism and drug de
pendency residential treatment services' 
means, subject to subsection (d), all the re
quired services described in subsection (b) 
provided-

"(!) in a coordinated manner (either di
rectly or through arrangements with public 
and nonprofit private entities or, for medical 
services, through arrangements with li
censed practitioners or federally qualified 
health centers or, with respect to such serv
ices provided to individuals eligible to re
ceive services in Indian Health Facilities, 
through or under arrangements with the In
dian Health Service or a tribal or Indian or
ganization that has entered into a contract 
with the Secretary under section 450(g) of 
the Indian Self-Determination and Edu
cation Assistance Act or section 1652 of the 
Indian Health Care Improvement Act) by a 
residential treatment facility that meets the 
requirements of subsection (c); and 

"(2) pursuant to an individualized treat
ment plan prepared by the facility for each 
individual, which plan-

"(A) states specific objectives necessary to 
meet the individual's needs, 

"(B) describes the services to be provided 
to the individual to achieve those objectives, 

"(C) is established in consultation with the 
individual and reflects the preferences of the 
individual, 

"(D) is periodically reviewed and (as appro
priate) revised by the staff of the facility in 
consultation with the individual, and 

"(E) is established in a manner which pro
motes the active involvement of the individ
ual in the development of the plan and its 
objectives. 

"(b) REQUIRED SERVICES DEFINED.-For 
purposes of subsection (a), the required serv
ices described in this subsection are as fol
lows: 

"(l)(A) Individual, group, and family coun
seling, addiction education and treatment, 
provided pursuant to individualized treat
ment plans, including opportunity for in
volvement in Alcoholics Anonymous and 
Narcotics Anonymous, 

"(B) parenting skills training, 
"(C) education concerning prevention of 

HIV infection. and 
"(D) assessment of each individual's need 

for domestic violence counseling and sexual 
abuse counseling and provision of such coun
seling where needed. 
Services under this paragraph shall be pro
vided in a cultural context that is appro
priate to the individuals and in a manner 
that ensures that the individuals can com
municate effectively, either directly or 
through interpreters, with persons providing 
services. 

"(2) Room and board in a structured envi
ronment with on-site supervision 24 hours a 
day. 

"(3) Therapeutic child care or counseling 
for children of individuals in treatment. 

"(4) Assisting parents in obtaining access 
to-

"(A) developmental services (to the extent 
available) for their preschool children, 

"(B) public education for their school-age 
children, including assistance in enrolling 
them in school, and 

"(C) public education for parents who have 
not completed high school. 

"(5) Facilitating access to prenatal and 
postpartum health care for women, to pedi
atric health care for infants and children, 
and to other health and social services where 
appropriate and to the extent available, in
cluding services under title V, services and 
nutritional supplements provided under sec
tion 17(i) of the Child Nutrition Act of 1986, 
services provided by federally qualified 
health centers, outpatient pediatric services, 
well-baby care. and early and periodic 
screening, diagnostic, and treatment serv
ices (as defined in section 1905(r)). 

"(6) Ensuring supervision of children dur
ing times their mother or, if applicable, 
their caretaker parent, is in therapy or en
gaged in other necessary health or rehabili
tative activities. 

"(7) Planning for and counseling to assist 
reentry into society, including referrals to 
appropriate educational, vocational, and 
other employment-related programs (to the 
extent available), referrals to appropriate 
outpatient treatment and counseling after 
discharge (which may be provided by the 
same program, if available and appropriate) 
to assist in preventing relapses, transitional 
housing, and assistance in obtaining suitable 
affordable housing and employment upon 
discharge. 

"(8) Continuing specialized training . for 
staff in the special needs of residents and 
their children, designed to enable such staff 
to stay abreast of the latest and most effec
tive treatment techniques. 

"(c) FACILITY REQUIREMENTS.-The require
ments of this subsection with respect to a fa
cility are as follows: 

"(1) The State has determined that the fa
cility is able to provide (either directly or 
through arrangements with public and non
profit private entities or, for medical serv
ices, through arrangements with licensed 
practitioners or federally qualified health 
centers or, with respect to such services pro
vided to individual's eligible to receive serv
ices in Indian Health Facilities, through or 
under arrangements with the Indian Health 
Service or with a tribal or Indian organiza
tion that has entered into a contract with 
the Secretary under section 450(g) of the In
dian Self-Determination and Education As
sistance Act or section 1652 of the Indian 
Health Care Improvement Act) all the serv
ices described in subsection (b) and, except 
for Indian Health Facilities, meets all appli
cable State licensure or certification re
quirements for a facility of that type. 

"(2)(A) Subject to subparagraph (B), the fa
cility or distinct part thereof provides room 
and board and such facility is not licensed as 
a hospital and does not have more than 40 
beds (including beds occupied by children). 

"(B) The requirement under subparagraph 
(A) that a facility not be a hospital may be 
waived by the Secretary, if the Secretary 
finds that such facility is located in an In
dian Health Service area and that such facil
ity is the only, or one of the only, facilities 
available in such area to provide services 
under this section. 

"(3) With respect to a facility providing 
the services described in subsection (b) to an 
individual eligible to receive services in In
dian Health Facilities, such a facility dem
onstrates (as required by the Secretary) an 
ability to meet the special needs of Indian 
and Native Alaskan women. 

"(d) LIMITATIONS ON COVERAGE.-{!) Sub
ject to paragraph (2), services described in 
subsection (b) shall be covered in the 
amount, duration and scope therapeutically 
required for each eligible individual in need 
of such services, as determined by the State. 

"(2) A State plan may limit coverage of al
coholism and drug dependency residential 
treatment services to a period of not less 
than 1 year. This paragraph shall not be con
strued as requiring a State plan to cover 
such services for any individual beyond the 
period for which such services are thera
peutically required for that individual. 

"(3) An assessment of an individual speci
fied in subsection (e) seeking alcoholism and 
drug dependency residential treatment serv
ices shall be performed by the State to deter
mine whether the individual is in need of al
coholism or drug dependency treatment serv
ices and, if so, the treatment setting (such as 
inpatient hospital, nonhospital residential, 
or outpatient) that is most appropriate in 
meeting the individual's health and thera
peutic needs and the needs of the individual's 
dependent children, if any. 

"(e) ELIGIBLE INDIVIDUALS DEFINED.-A 
State plan shall limit coverage under the 
plan of alcoholism and drug dependency resi
dential treatment services under section 
1905(a)(24) to the following individuals other
wise eligible for medical assistance under 
this title: 

"(1) Women during pregnancy, and until 
the end of the 12th month following the ter
mination of the pregnancy. 
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PART II-CHILD IMMUNIZATION 

PROVISIONS 
"(2) Children of a woman described in para

graph (1). 
"(3) At the option of a State, caretaker 

parents and children of such parents. 
"(f) OVERALL CAP ON MEDICAL ASSISTANCE 

AND PER-STATE BED LEVELS.-
"(l) IN GENERAL.-Federal expenditures 

with respect to alcoholism and drug depend
ency residential treatment services under 
this section shall be limited to the lesser of 
expenditures related to-

"(A) the total number of beds allocated by 
the Secretary for such services in any year 
under paragraph (3); or 

"(B) 350 beds. 
"(2) PARTICIPATION BY STATES.-
"(A) APPLICATIONS.-In order to receive 

Federal medical assistance for expenditures 
for alcoholism and drug dependency residen
tial treatment services under this section be
ginning with fiscal year 1994, a State shall 
submit an application to the Secretary at 
such time, in such manner, and containing 
such information as the Secretary shall de
termine. 

"(B) SELECTION BY THE SECRETARY.-During 
fiscal year 1993, the Secretary shall evaluate 
the applications described in subparagraph 
(A) and shall select no fewer than 5, and no 
more than 15, States to provide alcoholism 
and drug dependency residential treatment 
services under this section. 

"(3) ALLOCATION OF BEDS.-
"(A) INITIAL ALLOCATION.-Not later than 

July 1, 1993, the Secretary shall allocate a 
number of beds with respect to alcoholism 
and drug dependency residential treatment 
services under this section to each State se
lected by the Secretary under paragraph 
(2)(B) based on the need for such beds as 
demonstrated in the application submitted 
by such State under paragraph (2)(A) and no
tify such State of such allocation. 

"(B) ADDITIONAL ALLOCATIONS.-lf the num
ber of beds allocated by the Secretary under 
subparagraph (A) is less than 350, the Sec
retary shall continue to solicit and evaluate 
applications from States and shall select ad
ditional States to provide alcoholism and 
drug dependency residential treatment serv
ices under this section until 350 beds have 
been allocated. 

"(g) MAINTENANCE OF STATE FINANCIAL EF
FORT.-No payment shall be made to a State 
under section 1903 in a State fiscal year for 
alcoholism and drug dependency residential 
treatment services unless the State provides 
assurances satisfactory to the Secretary 
that the State is maintaining State expendi
tures for such services at a level that is not 
less than the average annual level main
tained by the State for such services for the 
2-year period preceding such fiscal year. 

"(h) FEDERAL FINANCIAL PARTICIPATION.
The Secretary shall make Federal funds 
available for alcoholism and drug depend
ency residential treatment services begin
ning on October 1, 1993." . 

(2) PAYMENT BASIS.-Section 1902(a)(13) (42 
U.S.C 1396a(a)(13)) is amended-

(A) by striking "and" at the end of sub
paragraph (E), 

(B) by adding "and" at the end of subpara
graph (F), and 

(C) by adding at the end the following new 
subparagraph: 

"(G) for payment for alcoholism and drug 
dependency residential treatment services 
which the State finds, and makes assurances 
satisfactory to the Secretary, are reasonable 
and adequate to meet the costs which must 
be incurred by efficiently and economically 
operated facilities in order to provide all the 
services listed in section 1931(b) in conform-

ity with applicable State and Federal laws, 
regulations, and quality and safety stand
ards and to assure that individuals eligible 
for such services have reasonable access to 
such services;". 

(3) CONFORMING AMENDMENTS.-
(A) CLARIFICATION OF OPTIONAL COVERAGE 

FOR SPECIFIED INDIVIDUALS.-Section 
1902(a)(10) (42 U.S.C. 1396a(a)(10)) is amended, 
in the matter following subparagraph (F)-

(i) by striking "and (XII)" and inserting 
"(XII)", and 

(ii) by inserting before the semicolon at 
the end the following: ", and (XIII) the mak
ing available of alcoholism and drug depend
ency residential treatment services to indi
viduals described in section 1931(e) shall not, 
by reason of this paragraph (10), require the 
making of such services available to other 
individuals". 

(B) CONTINUATION OF LIMITED MEDICAID ELI
GIBILITY FOR PREGNANT WOMEN FOR 12 MONTHS 
FOLLOWING END OF PREGNANCY.-Section 1902 
(42 U.S.C. 1396a) is amended-

(i) in subsection (e)(5)-
(I) by striking "(5) A woman" and insert

ing "(5)(A) Except as provided in subpara
graph (B), a woman"; and 

(II) by adding at the end the following new 
subparagraph: 

"(B) A woman who, while pregnant, re
ceived alcoholism and drug dependency resi
dential treatment services under section 
1931, shall continue to be eligible for such 
services for a period of up to 12 months fol
lowing the termination of such pregnancy, if 
such services are provided on a continuous 
basis during a period beginning during such 
pregnancy."; and 

(ii) in subsection (l)(l)(A), by striking "the 
pregnancy)" and inserting "the pregnancy, 
or in the case of women receiving alcoholism 
and drug dependency residential treatment 
services under section 1931, for a period of up 
to 12 months following the termination of 
such pregnancy, if such services are provided 
on a continuous basis during a period begin
ning during such pregnancy)". 

(C) REDESIGNATIONS.-Section 1902 (42 
U.S.C. 1396a) is further amended-

(i) in subsection (a)(lO)(C)(iv), by striking 
"(23)" and inserting "(24)", and 

(ii) in subsection (j), by striking "(24)" and 
inserting "(25)". 

(4) ANNUAL EDUCATION AND TRAINING IN IN
DIAN HEALTH SERVICE AREAS.-The Secretary 
of Health and Human Services in cooperation 
with the Indian Health Service shall con
duct, on at least an annual basis, training 
and education in each of the 12 Indian Health 
Service areas for tribes, Indian organiza
tions, residential treatment providers, and 
State health care workers regarding the 
availability and nature of residential treat
ment services available in such areas under 
the provisions of this Act. 

(b) TRANSITION.-The Secretary of Health 
and Human Services shall not take any com
pliance, disallowance, penalty, or other regu
latory action against a State under title XIX 
of the Social Security Act with regard to al
coholism and drug dependency residential 
treatment services (as defined in section 
1931(a) of such Act) made available under 
such title on or after October l, 1993, before 
the date the Secretary issues final regula
tions to carry out the amendments m,ade by 
this section, if the services are provided 
under its plan in good faith compliance with 
such amendments. 

SEC. 241. BULK VACCINE PURCHASING SYSTEMS 
FOR INCREASED VACCINATION OF 
MEDICAID ENROILED CHILDREN. 

(a) STATE MEDICAID BULK PURCHASING SYS
TEMS.-Section 1902 (42 U.S.C. 1396a) is 
amended-

(1) in subsection (a)-
(A) by striking "and" at the end of para

graph (58); 
(B) by striking the period at the end of 

paragraph (59) and inserting"; and"; and 
(C) by inserting after paragraph (59) the 

following new paragraph: 
"(60) provide for the establishment and op

eration of a vaccine replacement system (as 
described in section 1905(t)(l)), unless-

"(A) the State operates a universal vaccine 
distribution system (as described in section 
1905(t)(2)), or 

"(B) the State demonstrates to the satis
faction of the Secretary that a vaccine re
placement system (as described in section 
1905(t)(l)) would not be appropriate or cost
effective in the State."; and 

(2) by adding at the end the following new 
subsection: 

"(z) A State which establishes and operates 
a vaccine replacement system (as described 
in section 1905(t)(l)) under subsection (a)(60) 
shall not be precluded from making pay
ments to providers on a fee-for-service basis 
for the provision of immunization services.". 

(b) PAYMENTS TO STATES FOR MEDICAID 
BULK PURCHASING SYSTEMS.-Section 1903(a) 
(42 U.S.C. 1396b(a)) is amended-

(1) by redesignating paragraph (7) as para
graph (8); and 

(2) by inserting after paragraph (6) the fol
lowing new paragraph: 

"(7)- an amount equal to 75 percent of the 
sums expended during such a quarter which 
occurs within any 4-quarter period during 
the period beginning October 1, 1993, and end
ing April 1, 1995, with respect to costs in
curred during such quarter which are attrib
utable to developing and establishing a vac
cine replacement system (as defined in sec
tion 1905(t)(l)) or a universal vaccine dis
tribution system (as defined in section 
1905(t)(2)) with respect to individuals eligible 
for medical assistance under a State plan 
under this title; plus". 

(C) DEFINITION.-Section 1905 (42 u.s.c. 
1396d) is amended by adding at the end the 
following new subsection: 

"(t) VACCINE REPLACEMENT SYSTEM AND 
UNIVERSAL VACCINE DISTRIBUTION SYSTEM.-

"(!) VACCINE REPLACEMENT SYSTEM.-The 
term 'vaccine replacement system' means a 
State program which purchases childhood 
vaccines on behalf of entities providing med
ical assistance to individuals eligible for 
such medical assistance under the State plan 
under this title at prices negotiated by the 
Centers for Disease Control childhood immu
nization program (or at a lower price, if 
available) and provides such vaccines free of 
charge to such entities for administration to 
such individuals. 

"(2) UNIVERSAL VACCINE DISTRIBUTION SYS
TEM.-The term 'universal vaccine distribu
tion system' means a State program under 
which vaccines are purchased in bulk on be
half of public and private entities providing 
routine immunization services in the State 
and provided, at no charge, to such enti
ties.". 

(d) GUIDELINES RELATED TO VACCINE RE
PLACEMENT SYSTEMS.-Not later than April 1, 
1994, the Secretary shall issue guidelines for 
the operation of any vaccine replacement 
system established by a State under section 
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1902(a)(60) of the Social Security Act which 
shall include standards for the safe storage 
and distribution of childhood vaccines. 

(e) COMPLIANCE.-Each State with a State 
plan under subsection (a) of section 1902 of 
the Social Security Act shall comply with 
paragraph (60) of such subsection no later 
than October 1, 1994. 

(f) EFFECTIVE DATE.-The amendments 
made by subsections (a), (b), and (c), and the 
provisions of subsections (d) and (e), shall be 
effective on the date of the enactment of this 
section. 
SEC. 242. REIMBURSEMENT TO VACCINE MANU

FACTURERS. 
(a) IN GENERAL.-Section 1902(a)(32) (42 

U.S .C. 1396a(32)) is amended-
(1) by striking "and" at the end of subpara

graph (B); 
(2) by striking the period at the end of sub

paragraph (C) and inserting"; and"; and 
(3) by adding at the end the following new 

subparagraph: 
"(D) nothing in this paragraph shall be 

construed to prevent the making of such a 
payment to a manufacturer of a vaccine 
under a contract with the State, pursuant to 
which the manufacturer-

"(i) supplies without charge doses of vac
cines to providers administering such vac
cines to individuals eligible to receive medi
cal assistance under the State plan, 

"(ii) replaces such vaccines as needed, and 
"(iii) charges the State agency the price 

under the most recent bid (determined once 
such bid price is made public) submitted by 
the manufacturer to the Centers for Disease 
Control with respect to the Centers for Dis
ease Control childhood immunization pro
gram, plus a reasonable fee to cover shipping 
and handling of returns for doses adminis
tered by providers to individuals eligible to 
receive medical assistance under the State 
plan.". 

(b) AGREEMENTS WITH THE STATE.-Section 
1902(a)(27) (42 U.S.C. 1396a(a)(27)) is amend
ed-

(1) by striking "under the State plan" and 
inserting " under the State plan and with any 
entity that is a manufacturer of a vaccine 
under a contract with the State under sec
tion 1902(a)(32)(E)"; and 

(2) by striking "such person or institution" 
each place it appears and inserting "such 
person, institution, or entity". 

(C) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to serv
ices furnished on or after January 1, 1993. 
SEC. 243. IMMUNIZATION OUTREACH DEM-

ONSTRATION PROGRAM. 
(a) ESTABLISHMENT.-The Secretary of 

Health and Human Services (hereafter re
ferred to in this section as the "Secretary") 
shall establish a demonstration program to 
enable States to establish innovative immu
nization outreach demonstration programs. 

(b) ELIGIBLE STATES.-To be eligible to par
ticipate in the demonstration program under 
this section a State shall prepare and submit 
to the Secretary an application, at such 
time, in such manner, and containing such 
information as the Secretary may require. 

(C) APPROVAL OF APPLICATIONS.-The Sec
retary shall review and approve such applica
tions submitted · under subsection (b) as the 
Secretary determines appropriate. 

(d) USE OF AMOUNTS.-lmmunization out
reach programs established under the dem
onstration program shall include-

(1) contacting parents concerning the im
munization of children eligible for medical 
assistance under the State plan under title 
XIX of the Social Security Act, 

(2) tracking the immunization status of 
such children, and 

(3) such other activities as determined ap
propriate by the Secretary. 

(e) REPORTS.-A State participating in the 
demonstration program conducted under this 
section shall annually prepare and submit to 
the Secretary a report with respect to the 
outreach activities conducted by such State 
under this section which shall include such 
information as the Secretary may require. 

(f) LIMITS ON EXPENDITURES AND FUNDING.
(!) IN GENERAL.-In conducting the dem

onstration program under this section, the 
Secretary shall limit the total amount of the 
Federal share of expenses incurred under 
title XIX of the Social Security Act to no 
more than Sl0,000,000 for fiscal years 1994 
through 1997. 

(2) NO INCREASE IN FEDERAL MEDICAL AS
SISTANCE PERCENTAGE.-Payments to a State 
under this section with respect to expendi
tures made by such State under this section 
may not exceed the Federal medical assist
ance percentage (as defined in section 1905(b) 
of the Social Security Act) of such expendi
tures. 

(g) REPORT.-Not later than September 30, 
1998, the Secretary shall prepare and submit 
to the appropriate committees of Congress a 
report concerning the demonstration pro
gram established under this section. 

PART III-MANAGED CARE WAIVER 
PROVISIONS 

SEC. 251. MODIFICATION OF FREEDOM-OF
CHOICE WAIVERS. 

(a) IN GENERAL.-Section 1915(b) (42 u.s.c. 
1396n(b)) is amended by striking "(b)" and in
serting "(b)(l)", by redesignating paragraphs 
(1), (2), (3), and (4) as subparagraphs (A), (B), 
(C), and (D), respectively, and by adding at 
the end the following new paragraphs: 

"(2) A waiver under this subsection shall 
be for an initial term of 3 years and, upon 
the request of a State, shall be extended for 
additional 5-year periods, unless the Sec
retary determines that a shorter period is 
appropriate. 

"(3) The Secretary shall not grant a waiver 
under this subsection to restrict an individ
ual ' s freedom of choice of provider with re
spect to an entity which is paid on a risk 
basis if such entity is responsible for the pro
vision (directly or through arrangements 
with providers of services) of-

"(A) inpatient hospital services and any 
other service described in paragraph (2), (3), 
(4), (5), or (7) of section 1905(a), or 

"(B) any three or more of the services de
scribed in such paragraphs, 
unless there is a choice of at least two such 
entities in an area and an individual has a 
choice between such entities." . 

(b) CONFORMING AMENDMENT.-Section 
1915(h) (42 U.S.C. 1396n(h)) is amended by in
serting "(b)," before "(c)". 
SEC. 252. WAIVER OF 75/25 RULE. 

(a) IN GENERAL.-Section 1903(m)(2)(D) (42 
U.S.C. 1396b(m)(2)(D)) is amended to read as 
follows:-

"(D)(i) In the case of a health maintenance 
organization that is a public or private en
tity, the Secretary may waive or modify the 
requirement described in subparagraph 
(A)(ii) if-

"(I) the entity is located in a medically un
derserved area; 

"(II) the Secretary determines that the en
tity is unlikely to achieve compliance with 
such requirement without the expenditure of 
significant resources that would detract 
from the entity's ability to provide or im
prove patient care; and 

"(Ill) the Secretary determines, pursuant 
to regulations issued by the Secretary, that 
the entity is likely to provide, or in the case 

of renewals, has provided and will continue 
to provide to individuals served by the en
tity, the access to and quality of care that 
would be available to such individuals if such 
individuals were not served by such entity. 

"(ii) With respect to any private entity 
that is granted a waiver or modification 
under clause (i), the Secretary shall conduct 
an annual review of such entity's financial 
stability and provisions against the risk of 
insolvency. The Secretary shall publish the 
results of each annual review (in a manner 
that does not reveal any proprietary infor
mation). If the Secretary determines that 
such entity is not financially stable or has 
not made adequate provision against the risk 
of insolvency, the Secretary shall revoke 
such waiver or modification. 

"(iii) Except as provided in clause (ii), a 
waiver under this subparagraph shall be for 
an initial term of 3-years and, upon the re
quest of a State, shall be extended for addi
tional 5-year periods, unless the Secretary 
determines that a shorter period is appro
priate.". 

(b) EXISTING WAIVERS.-Any waivers or 
modifications of the requirement under sub
section (m)(2)(A)(ii) of section 1903 of the So
cial Security Act granted under subsection 
(m)(2)(D) of such section as in effect on the 
day before the effective date of this section 
shall continue in effect until such waivers 
expire. 

(C) EFFECTIVE DATE.-The amendment 
made by subsection (a) and the provisions of 
subsection (b) shall be effective upon the is
suance by the Secretary of Health and 
Human Services of the regulations described 
in section 1903(m)(2)(D)(i)(ill) of the Social 
Security Act. 
SEC. 253. ROLLING ONE MONTH CONTINUOUS 

ELIGIBILITY FOR INDMDUALS EN
ROLLED IN AN HMO OR PCCM. 

(a) IN GENERAL.-Section 1902(e)(2) (42 
U.S.C. 1396a(e)(2)) is amended by adding at 
the end the following new subparagraph: 

"(C) The State plan may provide, notwith
standing any other provision of this title, 
that an individual shall be deemed to con
tinue to be eligible for benefits under this 
title until the end of the month in which 
such individual would (but for this para
graph) lose such eligibility because of excess 
income or resources, if such individual is en
rolled with an entity described in subpara
graph (A) or a primary care case manage
ment system operating under a waiver under 
section 1915(b). ". 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall be effective on 
January 1, 1993. 
SEC. 254. ENHANCED MATCH RELATED TO QUAL

ITY REVIEW. 
(a) IN GENERAL.-Section 1903(a)(3)(C) (42 

U.S.C. 1396b(a)(3)) is amended-
(1) by striking "organization or by" and in

serting "organization, by"; and 
(2) . by striking "1902(d)" and inserting 

"1902(d), or by another organization ap
proved by the Secretary which is unaffiliated 
with the State government or with any en
tity with a contract under subsection (m)". 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall apply to reviews 
conducted on or after January 1, 1993. 
SEC. 255. STATEWIDE WAIVER FOR CERTAIN 

COUNTY ADMINISTERED PROGRAMS. 
(a) IN GENERAL.-Section 1915 (42 u.s.c. 

1396n) is amended by adding at the end the 
following new subsection: 

"(i) In the case of a State which has a man
aged care system to be operated by the polit
ical subdivisions within the State, the Sec
retary is authorized to approve, based on a 
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single application, a series of waivers of the 
applicable provisions of section 1902 (in ac
cordance with the requirements of sub
section (b)) to authorize the State to approve 
managed care plans to be operated by such 
subdivisions. The Secretary shall approve 
such waivers only if the application contains 
a description of all the managed care models 
to be implemented by the political subdivi
sions within the State and documentation 
showing that such models have been estab
lished by State laws or regulations.". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall be effective on 
the date of the enactment of this section. 
SEC. 256. EXTENSION OF A CERTAIN MEDICAID 

HEALTH MAINTENANCE ORGANIZA
TION WAIVER. 

The Secretary of Health and Human Serv
ices (hereafter referred to in this section as 
the "Secretary") may retroactively to Octo
ber 1, 1991, extend until January 31, 1994, the 
waiver of the requirement described in sec
tion 1903(m)(2)(A)(ii) of the Social Security 
Act, granted to the District of Columbia 
Chartered Health Plan, Inc., if the Secretary 
determines that such entity has made and 
continues to make reasonable efforts and 
progress , towards achieving compliance with 
such requirement contained in such Act. 
PART IV-HOME AND COMMUNITY-BASED 

SERVICES WAIVER PROVISIONS 
SEC. 261. ELIMINATION OF REQUIREMENT OF 

PRIOR INSTITUTIONALIZATION 
WITH RESPECT TO HABILITATION 
SERVICES FURNISHED UNDER A 
WAIVER FOR HOME OR COMMUNITY
BASED SERVICES. 

(a) IN GENERAL.-Section 1915(c)(5) (42 
U.S.C. 1396n(c)(5)) is amended in the matter 
preceding subparagraph (A) by striking ". 
with respect to individuals who receive such 
services after discharge from a nursing facil
ity or intermediate care facility for the men
tally retarded". 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall apply to services 
furnished after January l, 1993. 
SEC. 262. PAYMENTS FOR SERVICES ARRANGED 

THROUGH PRIVATE NONPROFIT EN
TITIES OR PUBLIC ENTITIES. 

(a) IN GENERAL.-Section 1902(a)(32) (42 
U.S.C. 1396a(a)(32)), as amended by section 
242, is further amended-

(1) by striking "and" at the end of subpara
graph (C); 

(2) by striking the period at the end of sub
paragraph (D) and inserting "; and"; and 

(3) by adding at the end the following new 
subparagraph: 

"(E) in the case of services arranged 
through any private nonprofit entity or pub
lic entity under subsection (c), (d), or (g) of 
section 1915, payments made by such entity 
to providers of services shall be permitted 
if-

"(i) such entity maintains a clear system 
of records demonstrating that payments 
made are for services required under the in
dividual's plan of care; and 

"(11) providers paid by such entity could 
otherwise receive payments under the State 
plan; 

"(iii) the services for which payment is 
made by such entity are services covered 
under waivers granted to the State under 
subsection (c), (d), or (g) of section 1915; 

"(iv) the services for which payment is 
made by such entity were furnished to indi
viduals eligible to receive services under 
waivers granted to the State under sub
section (c), (d), or (g) of section 1915; and 

"(v) such entity does not retain any por
tion of the payment.". 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall apply to payments 
for medical assistance for calendar quarters 
beginning on or after January 1, 1993. 
SEC. 263. AGREEMENTS WITH PRIVATE NON

PROFIT ENTITIES AND PUBLIC ENTI
TIES ARRANGING FOR HOME AND 
COMMUNITY-BASED SERVICES. 

(a) IN GENERAL.-Section 1902(a)(27) (42 
U.S.C. 1396a(a)(27)), as amended by section 
242, is further amended by striking 
"1902(a)(32)(E)" and inserting "1902(a)(32)(E) 
or a private nonprofit entity or public entity 
that arranges for home or community-based 
services under subsection (c), (d), or (g) of 
section 1915"; and 

(b) EFFECTIVE DATE.-The amendments 
made by this section apply to services fur
nished on or after January 1, 1993. 
SEC. 264. FREEDOM OF CHOICE RESTRICTION 

FOR CASE MANAGEMENT SERVICES 
WITH RESPECT TO HOME OR COM
MUNITY-BASED SERVICES. 

(a) DISCRETIONARY WAIVER PROGRAM FOR 
INDIVIDUALS OTHERWISE REQUIRING INSTITU
TIONALIZATION.-The first sentence of section 
1915(c)(3) (42 U.S.C. 1396n(c)(3)) is amended by 
striking the period at the end and inserting 
the following:", and may include a waiver of 
the requirements of section 1902(a)(23) (relat
ing to individual choice of providers) with 
respect to the provision of case management 
services in order to ensure that case man
agers for individuals receiving home or com
munity-based services are capable of ensur
ing that such individuals receive needed 
services, if the State provides assurances 
satisfactory to the Secretary that a waiver 
of such requirements will not substantially 
limit access to such services.". 

(b) MANDATORY WAIVER PROGRAM FOR INDI
VIDUALS 65 OR OLDER OTHERWISE REQUIRING 
INSTITUTIONALIZATION.-The first sentence of 
section 1915(d)(3) (42 U.S.C. 1936n(d)(3)) is 
amended by striking the period at the end 
and inserting the following: ", and may in
clude a waiver of the requirements of section 
1902(a)(23) (relating to individual choice of 
providers) with respect to the provision of 
case management services in order to ensure 
that case managers for individuals receiving 
home or community-based services are capa
ble of ensuring that such individuals receive 
needed services, if State provides assurances 
satisfactory to the Secretary that a waiver 
of such requirements will not substantially 
limit access to such services.". 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall be effective on the 
date of the enactment of this Act. 
SEC. 265. RELIEF FROM THIRD PARTY LIABILITY 

REQUIREMENTS WHEN COST EFFEC
TIVE. 

(a) IN GENERAL.-Section 1902(a)(25)(B) (42 
U.S.C. 1396a(a)(25)(B)) is amended to read as 
follows-

"(B) that in any case where such a legal li
ability is found to exist after medical assist
ance has been made available, the State or 
local agency will seek reimbursement for 
such assistance to the extent of such legal li
ability, unless-

"(i) the amount of reimbursement the 
State can reasonably expect to recover for 
medical assistance furnished to an individual 
does not exceed the costs of such recovery, 
or 

"(ii) with respect to case management 
.services, the State demonstrates to the sat
isfaction of the Secretary that it is not cost
effective in the aggregate to seek such recov
ery with respect to such services furnished 
to individuals covered under the State plan, 
using methods specified by the Secretary 
which shall include a demonstration that 

such services are not generally covered by 
health insurers in the State;". 

(b) EFFECTIVE DATE.-The amendments 
made by this section shall be effective on 
January 1, 1993. 
SEC. 266. STATE EXPENDITURES FOR MEDICAL 

ASSISTANCE WITH RESPECT TO 
HOME AND COMMUNITY-BASED 
SERVICES PROVIDED UNDER A 
WAIVER. 

(a) IN GENERAL.-Section 1915(d)(5)(B) (42 
U.S.C. 1396n(d)(5)(B)) is amended-

(1) in clause (i), by striking "times the 
number of years" and inserting 
"compounded annually for years"; and 

(2) in clause (ii), by striking "times the 
number of years" and inserting 
"compounded annually for years". 

(b) EFFECTIVE DATE.-The amendments 
made by subsection (a) shall be effective as if 
included in the enactment of the OBRA~7. 

PART V-ELIGIBILITY PROVISIONS 
SEC. 271. OPTIONAL COVERAGE FOR FOSTER 

CHILDREN. 
(a) IN GENERAL.-Section 1902(a)(10)(A)(ii) 

(42 U.S.C. 1396a(a)(10)(A)(ii)) is amended-
(1) :t>Y striking "or" at the end of subclause 

(X), 
(2) by striking the semicolon at the end of 

subclause (XI) and inserting"; or"; and 
(3) by adding at the end the following new 

subclause: 
"(XII) who are described in subclause (IX) 

and subsection (aa);". 
(b) DESCRIPTION OF CHILDREN IN FOSTER 

HOMES, GROUP HOMES, OR PRIVATE INSTITU
TIONS.-Section 1902 (42 U.S.C. 1396a), as 
amended by section 241, is further amended 
by adding at the end the following new sub
section: 

"(aa) Individuals described in this sub
section are children who have been placed in 
foster care, including children placed under 
the auspices of a public child welfare agency, 
children placed by a private agency under 
contract to a public agency, and children 
placed by a licensed private child welfare 
agency.''. 

(C) EFFECTIVE DATE.-The amendments 
made by subsections (a) and (b) shall become 
effective with respect to payments under 
title XIX of the Social Security Act for cal
endar quarters beginning on or after July 1, 
1993. 
SEC. 272. QUALIFIED MEDICARE BENEFICIARIES 

OUTREACH DEMONSTRATION 
PROJECTS. 

(a) IN GENERAL.-The Secretary of Health 
and Human Services (hereafter in this sec
tion referred to as the "Secretary") shall 
provide for the establishment of demonstra
tion projects in no fewer than 5 and no more 
than 10 States for the purpose of providing 
information, cou~seling, and assistance to 
individuals who are likely to be eligible for 
benefits as qualified medicare beneficiaries 
(as defined in section 1905(p)(l) of the Social 
Security Act (42 U.S.C. 1396d(p)(l)), qualified 
disabled and working individuals as defined 
in section 1905(s) of such Act (42 U.S.C. 
1396d(s)), and individuals described in section 
1902(a)(10)(E)(iii) of such Act (42 U.S.C. 
1396a(a)(10)(E)) (in this section referred to as 
"eligible individuals"). 

(b) APPLICATIONS.
(1) IN GENERAL.-
(A) SUBMISSION.-Each State desiring to 

conduct a demonstration project under this 
section shall prepare and submit to the Sec
retary an application, at such time, in such 
manner, and containing such information (in 
addition to the information required under 
subparagraph (B)) as the Secretary may re
quire. 
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(B) CONTENTS OF APPLICATION.-As part of 

an application submitted under subpara
graph (A), a State shall submit a plan for an 
information, counseling, and assistance pro
gram. Such program shall-

(i) establish or improve upon an informa
tion, counseling, and assistance program 
that provides counseling and assistance to 
eligible individuals to assist such individuals 
in applying for medicare cost-sharing (as de
fined in section 1905(p)(3) of the Social Secu
rity Act (42 U.S.C. 1396d(p)(3)); 

(ii) provide for acceptance of applications 
for medicare cost-sharing and information, 
counseling, and assistance at sites described 
in subsection (c); 

(iii) establish a system of referral to appro
priate Federal or State departments or agen
cies for assistance with problems related to 
enrollment in and full implementation of 
such medicare cost-sharing program; 

(iv) provide for a sufficient number of staff 
positions (including volunteer positions) nec
essary to provide the services of the informa
tion, counseling, and assistance program; 

(v) provide for the collection and dissemi
nation of timely and accurate enrollment in
formation to staff members; 

(vi) provide for training programs for staff 
members (including volunteer staff mem
bers); 

(vii) provide for the coordination of the ex
change of enrollment information between 
the staff of departments and agencies of the 
State government and the staff of the infor
mation, counseling, and assistance program; 

(viii) make recommendations concerning 
consumer issues and complaints related to 
such enrollment to agencies and depart
ments of the State government and the Fed
eral Government responsible for providing 
such medicare cost-sharing; 

(ix) establish an outreach program to pro
vide the enrollment information and coun
seling described in clause (i) and the assist
ance described in clause (iii) to eligible indi
viduals; and 

(x) demonstrate, to the satisfaction of the 
Secretary, an ability to provide the services 
required under this subsection. 

(2) APPROVAL OF APPLlCATIONS.-The Sec
retary shall approve no fewer than 5 and no 
more than 10 of the applications submitted 
under paragraph (l)(B). 

(C) ADMINISTRATION.-The State shall oper
ate the information, counseling, and assist
ance program in locations other than State 
welfare offices, including Social Security Ad
ministration offices, facilities operated by 
Area Agencies on Aging, senior centers, and 
other locations determined by the Secretary 
in consultation with the State. 

(d) MAINTENANCE OF EFFORT.-Any funds 
appropriated for the activities under this 
section shall supplement, and shall not sup
plant, funds that are expended for similar 
purp0ses under any Federal, State, or local 
program: 

(e) ANNUAL APPLICANT REPORT.-A State 
that conducts a demonstration project under 
this section shall, not later than 180 days 
after the date on which such project begins, 
and for each year in which such project is 
conducted, issue a report to the Secretary 
that includes information concerning-

(1) the number of individuals served by the 
information, counseling, and assistance pro
gram of such State; and 

(2) the problems that eligible individuals 
encounter in enrolling for medicare cost
sharing. 

(f) REPORT TO CONGRESS.-Not later than 2 
years after the first demonstration project 
under this section begins, and for each year 

in which a project is conducted under this 
section, the Secretary shall issue a report to 
the Committee on Finance of the Senate, the 
Special Committee on Aging of the Senate, 
the Committee on Ways and Means of the 
House of Representatives, the Committee on 
Energy and Commerce of the House of Rep
resenta tives, and the Select Committee on 
Aging of the House of Representatives that-

(1) summarizes the allocation of funds 
under this section and the expenditure of 
such funds; 

(2) outlines the problems that eligible indi
viduals encounter in enrolling for medicare 
cost-sharing as reported by the States in the 
reports submitted to the Secretary under 
subsection (e); 

(3) makes recommendations that the Sec
retary determines to be appropriate to ad
dress the problems described in paragraph 
(2); and 

(4) evaluates the effectiveness of counsel
ing programs established under this pro
gram, and makes recommendations regard
ing continued authorization of funds for 
these purposes. 

(g) DURATION.-A demonstration project 
provided under this section shall be con
ducted for a period not to exceed 3 years. The 
Secretary may terminate a project if the 
Secretary determines that the State con
ducting the project is not in substantial 
compliance with the terms of the application 
approved by the Secretary under this sec
tion. 

(h) LIMITS ON EXPENDITURES AND FUND
ING.-

(1) IN GENERAL.-In conducting the dem
onstration projects under this section, the 
Secretary shall limit the total amount of the 
Federal share of expenses incurred under 
title XIX of the Social Security Act to no 
more than $15,000,000 for fiscal years 1994 
through 1997. 

(2) NO INCREASE IN FEDERAL MEDICAL AS
SISTANCE PERCENTAGE.-Payments to a State 
under this section with respect to expendi
tures made by such State under this sub
section may not exceed the Federal medical 
assistance percentage (as defined in section 
1905(b) of the Social Security Act) of such ex
penditures. 
SEC. 273. EXTENSION OF CERTAIN DEMONSTRA· 

TION PROJECTS. 
(a) DEMONSTRATION PROJECTS EXTENDING 

MEDICAID TO PREGNANT WOMEN AND CHILDREN 
NOT OTHERWISE ELIGIBLE.-

(1) IN GENERAL.-Section 6407 of OBRA-89 is 
amended-

( A) in subsection (d), by striking "3 years" 
and inserting "5 years"; 

(B) in subsection (f), by striking 
"$10,000,000 in each of fiscal years 1990, 1991, 
and 1992" and inserting "$30,000,000 for fiscal 
years 1990 through 1996"; and 

(C) in subsection (g)(2), by striking "Janu
ary 1, 1994" and inserting "one year after the 
termination of the demonstration projects". 

(2) EFFECTIVE DATE.-The amendments 
made by paragraph (1) shall take effect as if 
included in the enactment of OBRA-89. 

(b) DEMONSTRATION PROJECTS TO STUDY EF
FECT OF ALLOWING STATES TO EXTEND MEDIC
AID COVERAGE TO CERTAIN LOW-INCOME FAMI
LIES NOT OTHERWISE ELIGIBLE.-

(1) EXTENSION OF DEMONSTRATION.-
(A) IN GENERAL.-Section 4745 of OBRA-90 

is amended-
(i) in subsection (d), by striking "shall 

commence not later than July 1, 1991 and 
shall be conducted for a 3-year" and insert
ing " shall be conducted for a period not to 
exceed 5 years"; 

(ii) in paragraph (1) of subsection (e), by 
striking "Sl2,000,000 in each of fiscal years 

1991, 1992, and 1993, and to no more than 
$4,000,000 in fiscal year 1994" and inserting 
"$40,000,000 for fiscal years 1991 through 
1997"; and 

(iii) in paragraph (2) of subsection (f) by 
striking "January 1, 1995" and inserting 
"one year after the termination of the 
projects". 

(B) EFFECTIVE DATE.-The amendments 
made by paragraph (1) shall take effect as if 
included in the enactment of OBRA-90. 

(2) ADDITION OF CERTAIN PROJECTS ON A SUB
STATE BASIS.-

(A) IN GENERAL.-Section 4745 of OBRA-90, 
as amended by paragraph (1), is amended

(i) by amending paragraph (1) of subsection 
(a) to read as follows: 

"(a) DEMONSTRATION PROJECTS.
"(l) IN GENERAL.-
"(A) PROJECTS CONDUCTED ON A STATEWIDE 

BASIS.-Except as provided in subparagraph 
(B)(ii), the Secretary of Health and Human 
Services (hereafter referred to in this section 
as the "Secretary") shall enter into agree
ments with no fewer than 3 and no more than 
4 States submitting applications under this 
section for the purpose of conducting dem
onstration projects to study the effect on ac
cess to, and costs of, health care of eliminat
ing the categorical eligibility requirement 
for medicaid benefits for certain low-income 
individuals. 

"(B) PROJECTS CONDUCTED ON A SUBSTATE 
BASIS.-

"(i) IN GENERAL.-Except as provided in 
clause (ii), in entering into agreements with 
States under this section, the Secretary 
shall provide that at least 1 and no more 
than 2 of the projects are conducted on a 
substate basis. 

"(ii) CERTAIN SUBSTATE PROJECTS.-
"(!) IN GENERAL.-In addition to the dem

onstration projects conducted under sub
paragraph (A) and clause (i), the Secretary 
shall provide that no more than 3 projects 
are conducted on a substate basis in substate 
areas with-

"(aa) a per capita income that does not ex
ceed 70 percent of the national average per 
capita income, as determined by the Depart
ment of Commerce, and 

"(bb) an unemployment rate, as deter
mined by the employment statistics of the 
applicable State, that is not less than 125 
percent of the national average unemploy
ment rate, as determined by the Bureau of 
Labor Statistics, 
at the time the applications required under 
subclause (II) are submitted. 

"(II) SUBMISSION OF APPLICATIONS.-Each 
State desiring to conduct a demonstration 
project on a substate basis under this clause 
shall submit an application to the Secretary 
at such time and in such manner as the Sec
retary shall determine. 

"(III) APPROVAL OF APPLICATIONS.-The 
Secretary shall review the applications sub
mitted under subclause (II) and approve no 
fewer than 2 and no more than 3 such appli
cations. The Secretary shall begin making 
Federal funds available for the projects ap
proved under this subclause no later than 
April 1, 1993. 

"(IV) SELECTION OF SUBSTATE AREAS.-In 
approving applications under subclause (ill), 
the Secretary shall give a preference to re
mote communities-

"(aa) in which the health services delivery 
infrastructure is poorly developed, 

"(bb) in which the residents face signifi
cant health risks due to lack of adequate 
public services, 
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"(cc) in which there is a health risk relat

ing to communicable diseases or parasites, 
and 

"(dd) in which the State or local govern
ment is prepared to make a financial con
tribution to the project in addition to such 
State's share of expenditures under title XIX 
of the Social Security Act."; 

(ii) in subsection (e)(l), by adding at the 
end the following new subparagraph: 

"(C) In addition to the amounts referred to 
in subparagraph (A), the Secretary shall 
make available $10,000,000 for fiscal years 
1993 through 1997 for the Federal share of 
benefits paid and expenses incurred under 
title XIX of the Social Security Act for 
projects conducted under subsection 
(a)(l)(B)(ii)."; and 

(iii) in paragraph (1) of subsection (f) by 
adding after subparagraph (C) the following 
new flush sentence: 
"In addition to the issues described in sub
paragraphs (A), (B), and (C), for each sub
state project conducted under subsection 
(a)(l)(B)(ii), the Secretary shall provide an 
evaluation to determine the effect of the 
project with respect to whether the expanded 
availability of benefits under the medicaid 
program for the individuals residing in a 
community is effective in helping the com
munity to develop a viable health care infra
structure.". 

(B) EFFECTIVE DATE.-The amendments 
made by this paragraph shall be effective on 
the date of the enactment of this section. 
SEC. 274. PERIODS OF INELIGIBILITY FOR NURS-

ING FACILITY SERVICES. 
(a) IN GENERAL.-The last sentence of sec

tion 1917(c)(l) (42 U.S.C. 1396p(c)(l)) is amend
ed to read as follows: "The period of ineli
gibility shall-

"(A) be equal to the lesser of
"(i) 30 months, or 
"(ii)(I) the total uncompensatell value of 

the combined amount of all transferred re
sources, divided by 

"(II) the average cost to a private patient 
at the time of the application, of nursing fa
cility services in the State or, at State op
tion, in the community in which the individ
ual is institutionalized, and 

"(B) begin upon the discovery by the State 
that resources have been transferred.". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to re
sources transferred on or after January 1, 
1993. 

PART VI-OTHER PROVISIONS 
SEC. 281. DRUG PRICE REBATE AGREEMENTS. 

(a) MEDICAID REBATE AGREEMENTS.-
(1) MINIMUM REBATE PERCENTAGES IN

CREASED.-Section 1927(c)(l)(B)(i) (42 u.s.c. 
1396r-8(c)(l)(B)(i)) is amended-

(A) by amending subclause (II) to read as 
follows: 

"(II) after December 31, 1992, and before 
January 1, 1994, is 15.7 percent," and 

(B) by adding at the end the following new 
subclauses: 

"(Ill) after December 31, 1993, and before 
January 1, 1995, is 15.4 percent, 

"(IV) after December 31, 1994, and before 
January 1, 1996, is 15.2 percent, and 

"(V) after December 31, 1995, is 15.1 per
cent.". 

(2) MODIFICATION OF BEST PRICE DEFINI
TION.-Section 1927(c)(l)(C) (42 U.S.C. 1396r-
8(c)(l)(C)) is amended-

(A) by striking "For purposes of this sec
tion" and inserting "(i) For purposes of this 
section". 

(B) by inserting "supply schedule prices or 
prices paid by any entity described in clause 
(ii), and" after "excluding", and 

(C) by adding at the end the following new 
clause: 

"(ii) An entity described in this clause is
"(!) a Federally qualified health center (as 

defined in section 1905(1)(2)(B), 
"(II) an alcohol or drug treatment entity 

or mental health entity receiving assistance 
under title V or title XIX of the Public 
Heal th Service Act; 

"(Ill) a family planning project described 
in section 1001 of the Public Health Service 
Act; 

"(IV) an entity receiving assistance under 
title XXVI of the Public Health Service Act; 

"(V) a black lung clinic authorized under 
the Public Health Service Act; 

"(VI) a clinic that treats sexually trans
mitted diseases and is authorized under sec
tion 318 of the Public Health Service Act; 

"(VII) an entity receiving funds to provide 
primary health services to residents of pub
lic housing under section 340A of the Public 
Health Service Act; 

"(VIII) a non-Federal entity authorized 
under the Indian Self-Determination Act; 

"(IX) a tuberculosis clinic receiving assist
ance under section 317(j )(2) or 317( k)(2) of the 
Public Health Service Act; or 

"(X) a satellite entity of any of the enti
ties described in subclauses (I) through (IX). 
This clause shall apply to an entity only if 
such entity is principally engaged in the pur
pose for which funding is provided under the 
Public Health Service Act. An entity with 
respect to which funds are provided under 
the Public Health Service Act and which is a 
distinct part of a larger organization (wheth
er or not it is legally distinct) shall be treat
ed as a separate entity for purposes of this 
clause. 

(3) ADDITIONAL DEFINITIONS.-Section 
1927(k) (42 U.S.C. 1396r-8(k)) is amended by 
adding at the end thereof the following new 
paragraph: 

"(8) SUPPLY SCHEDULE.-The term 'supply 
schedule' means Group 65 of the Federal Sup
ply Schedule.". 

(b) EFFECTIVE DATE.-The amendments 
made by subsection (a) shall apply to cal
endar quarters beginning on or after January 
1, 1993. 
SEC. 282. CLARIFICATION OF COVERAGE OF CER

TIFIED NURSE-MIDWIFE SERVICES 
PERFORMED OUTSIDE TIIE MATER
NITY CYCLE. 

(a) IN GENERAL.-Section 1905(a)(17) (42 
U.S.C. 1396d(a)(17)) is amended by inserting 
before the semicolon at the end the follow
ing: ". and without regard to whether or not 
the services are concerned with the manage
ment of mothers and newborns throughout 
the maternity cycle". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to serv
ices furnished on or after October 1, 1993. 
SEC. 283. CRITERIA FOR MAKING DETERMINA

TIONS OF DENIAL OF PAYMENT TO 
STATES. 

(a) IN GENERAL.-Section 1903 (43 u.s.c. 
1396b) is amended by adding at the end the 
following new subsection: 

"(x)(l) In any case in which the Secretary 
proposes to disallow under section 1116(d) a 
claim by a State under this section and the 
State exercises its right of reconsideration 
under section 1116(d), the Departmental Ap
peals Board established in the Department of 
Health and Human Services shall, if such 
Board upholds the basis for the disallowance, 
determine whether the amount of the dis
allowance should be reduced. In making this 
determination, the Board shall take into ac
count (to the extent the State makes a show
ing) factors which shall include, but not be 
limited to-

"(A) whether the basis of the disallowance 
was procedural in nature; 

"(B) whether the amount of the disallow
ance is proportionate to the error or defi
ciency on which the disallowance is based; 

"(C) whether the basis of the disallowance 
constitutes noncompliance that prevented or 
materially affected the provision of appro
priate services of recipients eligible under 
this title; or 

"(D) whether Federal guidance with re
spect to the action that is the basis for the 
proposed disallowance was insufficient and 
the State made good faith efforts to conform 
its action to the intent of the applicable Fed
eral statute or regulation. 

"(2) No disallowance shall be taken or 
upheld if action of the State on which the 
disallowance would be based is consistent 
with its approved State plan.". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to dis
allowances made after the date of the enact
ment of this Act and shall take effect with
out regard to the promulgation of imple
menting regulations. 
SEC. 284. CERTIFICATION OF ADDITIONAL PAY

MENT TO PUERTO RICO UNDER 
MEDICAID. 

Section 1108(c)(l) (42 U.S.C. 1308(c)(l)) is 
amended by striking "and (C) $79,000,000 for 
fiscal year 1990 (and each succeeding fiscal 
year)" and inserting "(C) $79,000,000 for fiscal 
years 1990, 1991, 1992, and 1993, (D) $89,000,000 
for fiscal year 1994, (E) $91,000,000 for fiscal 
years 1995 and 1996, and (F) $94,000,000 for fis
cal year 1997 (and each succeeding fiscal 
year)". 
SEC. 285. EXPENDITURES FOR COMMUNITY SUP

PORTED LIVING ARRANGEMENTS 
SERVICES. 

(a) IN GENERAL.-Section 1930(j) (42 u.s.c. 
1396u(j)) is amended by striking ". and for 
fiscal years thereafter such sums as provided 
by Congress", and by adding at the end the 
following new sentence: "Beginning with fis
cal year 1993. any funds available under this 
paragraph for a fiscal year which remain 
available at the end of the fiscal year shall 
be available to be expended in the following 
fiscal year." 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall be effective as if 
included in the enactment of the OBRA-1990. 
SEC. 286. NATIVE HAWAIIAN HEALTII CENTERS. 

(a) IN GENERAL.-Section 1905(1)(2)(B)(iv) 
(42 U.S.C. 1396d(l)(2)(B)(iv)) is amended by 
striking the period at the end and inserting 
"or is a native Hawaiian health center oper
ated under the Native Hawaiian Health Care 
Act of 1988.". 

(b) EFFECTIVE DATE.-The amendment 
made by subsection (a) shall apply to serv
ices furnished on or after October 1, 1992. 

TITLE III-MISCELLANEOUS 
AMENDMENTS 

SEC. 301. EVALUATIONS OF MATERNAL AND 
CHILD HEALTII SERVICES BWCK 
GRANT PROGRAMS. 

(a) IN GENERAL.-Section 502 (42 u.s.c. 702) 
is amended by adding at the end the follow
ing new subsection: 

"(e) During any fiscal year when the 
amount appropriated under section 501(a) is 
not less than the amount authorized under 
such section, such portion of the appropria
tions for that fiscal year under such section 
as the Secretary may determine, but not ex
ceeding 1 percent thereof, shall be available 
for evaluations to be conducted by the Sec
retary (directly or by grants or contracts) of 
the programs for which such appropriations 
are made and, in the case of allotments from 
any such appropriations, the amount avail-
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able for allotments shall be reduced accord
ingly.". 

(b) INCREASE IN AUTHORIZATION OF APPRO
PRIATIONS.-Section 501(a) (42 u.s.c. 701(a)) is 
amended in the matter preceding paragraph 
(1), by striking "$686,000,000 for fiscal year 
1990" and inserting "$686,000,000 for fiscal 
years 1990, 1991, and 1992, and $692,860,000 for 
fiscal year 1993". 

(c) ADDITIONAL RESPONSIBILITIES FOR EN-
TITY ADMINISTERING PROGRAM.-Section 
509(a) (42 U.S.C. 709(a)) is amended-

(1) by striking "and" at the end of para
graphs (6) and (7); 

(2) by striking the period at the end of 
paragraph (8) and inserting "; and"; and 

(3) by adding at the end the following new 
paragraph: 

"(9) program evaluations as described in 
section 502(e).". 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall take effect on the 
date of the enactment of this Act. 

DANFORTH (AND BOND) 
AMENDMENT NO. 3319 

Mr. DOLE (for Mr. DANFORTH, for 
himself and Mr. BOND) proposed an 
amendment to amendment No. 3318 
proposed by Mr. BENTSEN to the bill 
H.R. 11, supra, as follows: 

In section 137, amend subsection (b) to read 
as follows : 

(b) EFFECTIVE DATE.-The amendments 
·made by subsection (a) shall apply to cost re
porting periods beginning on or after October 
l, 1990, except that for cost reporting periods 
beginning on or before September 30, 1992, 
payments required by the amendments made 
by subsection (a) shall not be made prior to 
October 1, 1993. 

After section 286, insert the following new 
section: 
SEC. 287. DEMONSTRATION PROJECT TO STUDY 

THE EFFECT OF PROVIDING OUT
REACH, ASSESSMENT, AND REFER
RAL SERVICES THROUGH MEDICAID 
TO MENTALLY ILL HOMELESS INDI
VIDUALS. 

(a) ESTABLISHMENT.-Pursuant to section 
1115 of the Social Security Act, the Sec
retary of Health and Human Services (re
ferred to in this section as the "Secretary") 
shall provide for demonstration projects to 
be conducted in no fewer than 1 and no more 
than 2 States for providing outreach, assess
ment, and referral services to homeless inen
tally ill individuals in order to determine 
the extent to which-

(1) aggressive and repeated efforts to en
gage such individuals is effective in achiev
ing stable housing arrangements, improving 
mental health status, and improving overall 
health status, including the prevention of 
communicable diseases such as tuberculosis, 
and 

(2) providing a program under title XIX of 
the Social Security Act for such individuals 
is an appropriate method for increasing ac
cess to medical and social services for such 
individuals. 

(b) REQUIREMENTS ON PROJECTS.-
(!) LOCATION.-Each State conducting a 

demonstration project under this section 
shall conduct such project in at least one 
metropolitan statistical area (as determined 
by the Bureau of the Census) with a popu
lation greater than 1,000,000. 

(2) MOBILE OUTREACH TEAMS.-The State 
shall develop and implement mobile out
reach teams to be located within each metro
politan statistical area in which the dem
onstration project is conducted to-

(A) identify individuals, without regard to 
whether such individuals are eligible for ben
efits under title XIX of the Social Security 
Act, who the mobile outreach teams have 
reasonable cause to believe may be suffering 
from a severe mental disorder and who ap
pear to have no permanent residence; and 

(B) offer such individuals services, either 
by providing transport to an assessment-re
ferral center (as described in paragraph (3)) 
or by providing appropriate assistance to 
such individuals on site. 
If an individual identified under subpara
graph (A) refuses such services or assistance 
from the mobile outreach team and such 
team has reasonable cause to believe that 
such individual meets the criteria for invol
untary commitment, the team shall provide 
information on the individual to the appro
priate authorities recognized under the 
State's civil commitment laws. 

(3) ASSESSMENT-REFERRAL CENTERS.-The 
State shall designate assessment-referral 
centers to be located in each metropolitan 
statistical area in which the demonstration 
project is conducted to make available to 
the individuals identified under paragraph 
(2)(A)-

(A) services for a period not to exceed 30 
days, including-

(i) basic necessities, including clothing, 
personal hygiene needs, food, blankets, and 
access to bathing facilities; 

(ii) temporary room and board, and referral 
to appropriate transitional or permanent 
housing; 

(iii) screening and treatment for medical 
.conditions (other than psychiatric condi
tions), including screening and treatment for 
tuberculosis, if necessary; 

(iv) psychiatric assessments, including as
sessments regarding alcoholism and drug 
abuse; 

(v) mental health case management serv
ices (as defined in section 1915(g)(2) of the 
Social Security Act); 

(vi) emergency psychiatric intervention, if 
necessary; 

(vii) assistance in applying for Federal, 
State, and local entitlements; and 

(viii) referral to other needed services, in
cluding employment and job-training serv
ices, available in the community; 

(B) an individualized treatment plan, de
veloped in cooperation with the individual, 
for the provision of any necessary mental 
health services for which payment may be 
made under the State plan under title XIX of 
the Social Security Act; and 

(C) at the option of the State, any other 
mental health services for which Federal fi
nancial participation is available under title 
XIX of the Social Security Act, whether or 
not the service is covered under the State 
plan. 

(4) PRESUMPTIVE ELIGIBILITY PERIOD.-The 
State may, during a presumptive eligibility 
period, provide for making available psy
chiatric and medical services for which pay
ment may be made under the State plan 
under title XIX of the Social Security Act to 
individuals described in paragraph (2)(A) 
through individualized treatment plans. 

(C) APPLICATIONS.-
(!) SUBMISSION.-Not later than February 1, 

1993, each State desiring to conduct a dem
onstration project under this section shall 
prepare and submit to the Secretary an ap
plication, in such manner and containing 
such information as the Secretary may re
quire. 

(2) APPROVAL OF APPLICATIONS.-
(A) IN GENERAL.-Not later than June 1, 

1993, the Secretary shall approve no fewer 

than 1 and no more than 2 of the applications 
submitted under paragraph (1). 

(B) CONSIDERATION OF APPLICATIONS.-ln 
considering the applications submitted by 
States under paragraph (1), the Secretary 
shall give a preference to States that have-

(i) linkage and access within the State to 
a metropolitan service-research project for 
homeless mentally ill people which can pro
vide, for comparative evaluation purposes, 
experimentally designed research data on 
the outcomes of providing an outreach and 
case management program to homeless indi
viduals, 

(ii) a structure under which mental health 
services and substance abuse services are ad
ministered in an integrated or coordinated 
manner, 

(iii) mental health and substance abuse re
habilitation services covered under the State 
medicaid plan, and 

(iv) the ability to provide the services list
ed in subsection (b)(3) beginning no later 
than October 1, 1993. 

(d) DEFINITIONS.-For purposes of this sec
tion: 

(1) MOBILE OUTREACH TEAM.-The term 
"mobile outreach team" means a group of 
individuals designated by the State whose 
duty it is to seek out homeless persons who 
are mentally ill and offer them assistance 
and access to health, mental health, and so
cial services. Such a team shall be comprised 
of 2 or more people with appropriate training 
or experience and at least one of whom shall 
be a qualified mental health professional. 

(2) ASSESSMENT-REFERRAL CENTER.-The 
term "assessment-referral center" means 
any facility designated by the State which 
can provide directly, or by direct arrange
ment with other public or private agencies. 
the services listed in subsection (b)(3) except 
that no correctional institution or facility, 
shall be considered an assessment-referral 
center for purposes of this paragraph. 

(3) SEVERE MENTAL DISORDER.-The term 
"severe mental disorder" means an illness, 
disease, organic brain disorder, or other con
dition which-

(A) substantially impairs an individual's 
thought, perception of reality, emotional 
process, or judgment; or 

(B) substantially impairs behavior as 
manifested by recent disturbed behavior, (ex
cept that mental retardation, epilepsy, or 
other developmental disabilities do not, in 
themselves, constitute a severe mental dis
order for purposes of this paragraph). 

(4) INDIVIDUALIZED TREATMENT PLAN.-The 
term "individualized treatment plan" means 
a plan for an individual brought to an assess
ment-referral center which shall describe 
what medical or psychiatric treatment, if 
any, the individual will receive after leaving 
the assessment-referral center, as well as 
any referrals or other services deemed appro
priate. 

(5) PRESUMPTIVE ELIGIBILITY PERIOD.-The 
term "presumptive eligibility period" means 
the period that-

(A) begins with the date-
(i) after which an individualized treatment 

plan has been developed, and 
(ii) on which a qualified provider deter

mines, on the basis of preliminary informa
tion, that the individual is otherwise eligible 
under the State plan under title XIX of the 
Social Security Act, and 

(B) ends with (and includes) the earlier of
(i) the day on which determination is made 

with respect to eligibility of the individual 
for medical assistance under such State plan, 
or 
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(ii) the day that is 60 days after the date on 

which the provider makes the determination 
referred to in subparagraph (A)(ii). 

(e) LIMIT ON FEDERAL SHARE OF EXPENDI
TURES AND FUNDING.-

(1) LIMIT ON FEDERAL SHARE OF EXPENDI
TURES.-ln conducting the demonstration 
projects under this section, the Secretary 
shall limit the total amount of the Federal 
share of expenses incurred under title XIX of 
the Social Security Act to no more than 
$24,000,000. 

(2) FEDERAL FUNDING.-The Secretary shall 
pay to each State conducting a demonstra
tion project under this section for each quar
ter (beginning on or after October 1, 1993) in 
which such project is conducted an amount 
determined in accordance with section 
1903(a) of the Social Security Act except that 
no percentage applied to any category of ex
penditures incurred by the State in any such 
quarter shall be less than the State's Federal 
medical assistance percentage (as defined in 
section 1905(b) of such Act). 

(f) DURATION.-A demonstration project 
under this section shall be conducted for a 
period of no more than 5 years plus an addi
tional period of up to 6 months for final eval
uation and reporting. The Secretary may 
terminate a project if the Secretary deter
mines that the State conducting the project 
is not in substantial compliance with the 
terms of the application approved by the 
Secretary under this section. 

(g) REPORTS.-Each State conducting a 
demonstration project shall arrange for an 
independent evaluation of such project and 
shall transmit a report on the results of such 
evaluation to the Secretary not more than 6 
months after the conclusion 'or the project. 
Such report shall-

(1) evaluate the extent to which the project 
was successful in assisting homeless men
tally ill individuals to-

(A) obtain needed temporary housing as an 
immediate alternative to homelessness, 

(B) obtain mental health treatment and 
services, 

(C) obtain needed substance abuse treat
ment and services, 

(D) obtain and maintain stable, permanent 
housing, 

(E) improve mental health status, 
(F) reduce chemical dependency, and 
(G) improve health status, including pre

vention of communicable diseases, and 
(2) evaluate the effectiveness and adequacy 

of title XIX of the Social Security Act for 
providing access to needed health, mental 
health, and social services to homeless indi
viduals. 

(h) PROVISIONS SUBJECT TO WAIVER.-The 
Secretary may waive such requirements of 
the Social Security Act as the Secretary de
termines to be necessary to carry out the 
purposes of this section. 

FEDERAL FIRE PREVENTION AND 
CONTROL APPROPRIATIONS ACT 

BRYAN AMENDMENT NO. 3320 
Mr. SIMON (for Mr. BRYAN) proposed 

an amendment to the bill S. 1690 to au
thorize appropriations for activities 
under the Federal Fire Prevention and 
Control Act of 1974, and for other pur
poses, as follows: 

In lieu of the matter proposed to be in
serted by the Committee amendment to the 
bill, insert the following: 

SECTION 1. SHORT TITLE. 
This Act may be cited as the "Fire Admin

istration Authorization Act of 1992". 
TITLE I-UNITED STATES FIRE 

ADMINISTRATION 
SEC. 101. AUTHORIZATION OF APPROPRIATIONS. 

Section 17(g)(l) of the Federal Fire Preven
tion and Control Act of 1974 (15 U.S.C. 
2216(g)(l)) is amended-

(1) by striking "and" at the end of subpara
graph (B); 

(2) by striking the period at the end of sub
paragraph (C) and inserting in lieu thereof a 
semicolon; and 

(3) by adding at the end the following new 
subparagraphs: 

"(D) $25,550,000 for the fiscal year ending 
September 30, 1992; 

"(E) $26,521,000 for the fiscal year ending 
September 30, 1993; and 

"(F) $27 ,529,000 for the fiscal year ending 
September 30, 1994.". 
SEC. 102. PRIORITY ACTMTIES OF THE UNITED 

STATES FIRE ADMINISTRATION. 
(a) PRIORITY ACTIVITIES.-ln expending 

funds appropriated pursuant to the amend
ments made by section 101 of this Act, the 
United States Fire Administration shall give 
priority to-

(1) reducing the incidence of residential 
fires, especially in residences of the very old, 
the very young, or the disabled in urban and 
rural areas, through the development and 
dissemination of public education and aware
ness programs, through arson research and 
technical assistance programs, and through 
research and development on new tech
nologies; 

(2) working with State Fire Marshals and 
other. State level fire safety offices to iden
tify fire problems that are national in scope; 

(3) disseminating information about the 
activities and programs of the United States 
Fire Administration to State and local fire 
services; 

(4) enhancing the residential sprinkler pro
grams. including research, demonstration 
activities, and technical assistance to the 
public and private sectors; 

(5) enhancing research into sprinkler pro
grams in areas or structures with limited or 
no domestic water supply; 

(6) through the National Fire Academy, en
hancing the residential and field program in 
support of State level training programs, 
particularly those that support the volun
teer fire service; and 

(7) strengthening programs that help pro
tect the lives and safety of fire emergency 
medical services personnel, including re
search into causes of death and injuries, re
search and development of new technologies 
to mitigate and prevent injuries, dissemina
tion of information, and technical assistance 
to State and local fire departments. 

(b) REPORT TO CONGRESS.-The United 
States Fire Administration shall, within 1 
year after the date of enactment of this Act, 
submit a report to the Congress on the ac
tivities undertaken pursuant to subsection 
(a)(l). 
SEC. 103. REPORT ON IMPLEMENTATION OF 

HOTEL AND MOTEL FIRE SAFETY 
ACT OF 1990. 

The United States Fire Administration 
shall, within 6 months after the date of en
actment of this Act, report to the Commit
tee on Commerce, Science, and Transpor
tation of the Senate and the Committee on 
Science, Space, and Technology of the House 
of Representatives on its progress in imple
menting the Hotel and Motel Fire Safety Act 
of 1990 (Public Law 101-391; 104 Stat. 747), in
cluding amendments made by that Act. The 

report shall specify the nature of expendi
tures made as of the date of the report, as 
well as including an estimate of the costs 
and a specific schedule for implementation. 
SEC. 104. LISTINGS OF DESIGNATED PLACES OF 

PUBLIC ACCOMMODATION. 
Section 28 of the Federal Fire Prevention 

and Control Act of 1974 (15 U.S.C. 2224) is 
amended-

(1) by striking "CERTIFIED" in the sec
tion heading; and 

(2) in subsection (a)-
(A) by inserting "(Act through its Gov

ernor or the Governor's designee)" imme
diately after "each State" wherever it ap
pears; and 

(B) by striking "the Governor of the State 
or his designee certifies". 
SEC. 105. FIRE PREVENTION AND CONTROL 

GUIDELINES FOR PLACES OF PUB
LIC ACCOMMODATION. 

(a) EXCEPTIONS FOR CERTAIN AUTOMATIC 
SPRINKLER SYSTEMS.-Section 29 of the Fed
eral Fire Prevention and Control Act of 1974 
(15 U.S.C. 2225) is amended by redesignating 
subsections (b) and (c) as subsections (c) and 
(d), respectively, and by inserting imme
diately after subsection (a) the following 
new subsection: 

"(b) EXCEPTIONS.-(1) The requirement de
scribed in subsection (a)(2) shall not apply to 
a place of public accommodation affecting 
commerce with an automatic sprinkler sys
tem installed before October 25, 1992, if the 
automatic sprinkler system is installed in 
compliance with an applicable standard 
(adopted by the governmental authority hav
ing jurisdiction, and in effect, at the time of 
installation) that required the placement of 
a sprinkler head in the sleeping area of each 
guest room. 

"(2) The requirement described in sub
section (a)(2) shall not apply to a place of 
public accommodation affecting commerce 
to the extent that such place of public ac
commodation affecting commerce is subject 
to a standard that includes a requirement or 
prohibition that prevents compliance with a 
provision of National Fire Protection Asso
ciation Standard 13 or 13-R. In such a case, 
the place of public accommodation affecting 
commerce is exempt only from that specific 
provision.". 

(b) DEFINITIONS.-Section 29 of the Federal 
Fire Prevention and Control Act of 1974 (15 
U.S.C. 2225) is amended by adding at the end 
of subsection (d), as redesignated by this sec
tion, the following new paragraph: 

"(3) The term 'governmental authority 
having jurisdiction' means the Federal, 
State, local, or other governmental entity 
with statutory or regulatory authority for 
the approval of fire safety systems, equip
ment, installations, or procedures within a 
specified locality.". 
SEC. 106. FIRE SAFETY SYSTEMS IN FEDERALLY 

ASSISTED BUILDINGS. 
(a) AMENDMENT.-The Federal Fire Preven

tion and Control Act of 1974 (15 U.S.C. 2201 et 
seq.) is amended by adding at the end the fol
lowing new section: 
"SEC. 31. FIRE SAFETY SYSTEMS IN FEDERALLY 

ASSISTED BUILDINGS. 
"(a) DEFINITIONS.-For purposes of this sec

tion, the following definitions apply: 
"(1) The term 'affordable cost' means the 

cost to a Federal agency of leasing office 
space in a building that is protected by an 
automatic sprinkler system or equivalent 
level of safety, which cost is no more than 10 
percent greater than the cost of leasing 
available comparable office space in a build
ing that is not so protected. 

" (2) The term 'automatic sprinkler system' 
means an electronically supervised, inte-
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grated system of piping to which sprinklers 
are attached in a systematic pattern, and 
which, when activated by heat from a fire-

"(A) will protect human lives by discharg
ing water over the fire area, in accordance 
with the National Fire Protection Associa
tion Standard 13, 13D, or 13R, whichever is 
appropriate for the type of building and oc
cupancy being protected, or any successor 
standard thereto; and 

"(B) includes an alarm signaling system 
with appropriate warning signals (to the ex
tent such alarm systems and warning signals 
are required by Federal, State, or local laws 
or regulations) installed in accordance with 
the National Fire Protection Association 
Standard 72, or any successor standard 
thereto. 

"(3) The term 'equivalent level of safety' 
means an alternative design or system 
(which may include automatic sprinkler sys
tems), based upon fire protection engineer
ing analysis, which achieves a level of safety 
equal to or greater than that provided by 
automatic sprinkler systems. 

"(4) The term 'Federal employee office 
building' means any office building in the 
United States, whether owned or leased by 
the Federal Government, that is regularly 
occupied by more than 25 full-time Federal 
employees in the course of their employ
ment. 

"(5) The term 'housing assistance'-
"(A) means assistance provided by the Fed

eral Government to be used in connection 
· with the provision of housing, that is pro

vided in the form of a grant, contract, loan, 
loan guarantee, cooperative agreement, in
terest subsidy, insurance, or direct appro
priation; and 

"(B) does not include assistance provided 
by the Secretary of Veterans Affairs; the 
Federal Emergency Management Agency; 
the Secretary of Housing and Urban Develop
ment under the single family mortgage in
surance programs under the National Hous
ing Act or the homeownership assistance 
program under section 235 of such Act; the 
National Homeownership Trust; the Federal 
Deposit Insurance Corporation under the af
fordable housing program under section 40 of 
the Federal Deposit Insurance Act; or the 
Resolution Trust Corporation under the af
fordable housing program under section 
21A(c) of the Federal Home Loan Bank Act. 

"(6) The term 'hazardous areas' means 
those areas in a building referred to as haz
ardous areas in National Fire Protection As
sociation Standard 101, known as the Life 
Safety Code, or any successor standard 
thereto. 

"(7) The term 'multifamily property' 
means-

"(A) in the case of housing for Federal em
ployees or their dependents, a residential 
building consisting of more than 2 residen
tial units that are under one roof; and 

"(B) in any other case, a residential build
ing consisting of more than 4 residential 
units that are under one roof. 

"(8) The term 'prefire plan' means specific 
plans for fire fighting activities at a prop
erty or location. 

"(9) The term 'rebuilding' means the re
pairing or reconstructing of portions of a 
multifamily property where the cost of the 
alternations is 70 percent or more of the re
placement cost of the completed multifamily 
property, not including the value of the land 
on which the multifamily property is lo
cated. 

"(10) The term ' renovated' means the re
pairing or reconstructing of 50 percent or 
more of the current value of a Federal em-

ployee office building, not including the 
value of the land on which the Federal em
ployee office building is located. 

"(11) The term 'smoke detectors' means 
single or multiple station, self-contained 
alarm devices designed to respond to the 
presence of visible or invisible particles of 
combustion, installed in accordance with the 
National Fire Protection Association Stand
ard 74 or any successor standard thereto. 

"(12) The term 'United States' means the 
States collectively. 

"(b) FEDERAL EMPLOYEE OFFICE BUILD
INGS.-(l)(A) No Federal funds may be used 
for the construction or purchase of a Federal 
employee office building of 6 or more stories 
unless during the period of occupancy by 
Federal employees the building is protected 
by an automatic sprinkler system or equiva
lent level of safety. No Federal funds may be 
used for the construction or purchase of any 
other Federal employee office building un
less during the period of occupancy by Fed
eral employees the hazardous areas of the 
building are protected by automatic sprin
kler systems or an equivalent level of safety. 

"(B)(i) Except as provided in clause (ii), no 
Federal funds may be used for the lease of a 
Federal employee office building of 6 or more 
stories, where at least some portion of the 
federally leased space is on the sixth floor or 
above and at least 35,00 square feet of space 
is federally occupied, unless during the pe
riod of occupancy by Federal employees the 
entire Federal employee office building is 
protected by an automatic sprinkler system 
or equivalent level of safety. No Federal 
funds may be used for the lease of any other 
Federal employee office building unless dur
ing the period of occupancy by Federal em
ployees the hazardous areas of the entire 
Federal employee office building are pro
tected by automatic sprinkler systems or an 
equivalent level of safety. 

"(ii) The first sentence of clause (i) shall 
not apply to the lease of a building the con
struction of which is completed before the 
date of enactment of this section if the leas
ing agency certifies that no suitable building 
with automatic sprinkler systems or an 
equivalent level of safety is available at an 
affordable cost. 

"(iii) Within 3 years after such date of en
actment, and periodically thereafter, the 
Comptroller General shall audit a selection 
of certifications made under cause (ii) and 
report to Congress of the results of such 
audit. 

"(2) Paragraph (1) shall not apply t~ 
"(A) a Federal employee office building 

that was owned by the Federal Government 
before the date of enactment of this section; 

"(B) space leased in a Federal employee of
fice building if the sapce was leased by the 
Federal Government before such date of en
actment; 

"(C) space leased on a temporary basis for 
not longer than 6 months; 

" (D) a Federal employee office building 
that becomes a Federal employee office 
building pursuant to a commitment to move 
Federal employees into the building that is 
made prior to such date of enactment; or 

"(E) a Federal employee office building 
that is owned or managed by the Resolution 
Trust Corporation. 
Nothing in this subsection shall require the 
installation of an automatic sprinkler sys
tem or equivalent level of safety by reason of 
the leasing, after such date of enactment, of 
space below the sixth floor in a Federal em
ployee office building 

"(3) No Federal funds may be used for the 
renovation of a Federal employee office 

building of 6 or more stories that is owned by 
the Federal Government unless after that 
renovation the Federal employee office 
building is protected by an automatic sprin
kler system or equivalent level of safety. No 
Federal funds may be used for the renovation 
of any other Federal employee office build
ing that is owned by the Federal Govern
ment unless after that renovation the haz
ardous areas of the Federal employee office 
building are protected by automatic sprin
kler systems or an equivalent level of safety. 

"(4) No Federal funds may be used for en
tering into or renewing a lease of a Federal 
employee office building of 6 or more stories 
that is renovated after the date of enactment 
of this section, where at least some portion 
of the federally leased space is on the sixth 
floor or above and at least 35,000 square feet 
of space is federally occupied, unless after 
that renovation the Federal employee office 
building is protected by an automatic sprin
kler system or equivalent level of safety. No 
Federal funds may be used for entering into 
or renewing a lease of any other Federal em
ployee office building that is renovated after 
such date of enactment of this section, un
less after that renovation the hazardous 
areas of the Federal employee office building 
are protected by automatic sprinkler sys
tems or an equivalent level of safety. 

"(c) HOUSING.-(l)(A) No Federal funds may 
be used for the construction, purchase, lease, 
or operation by the Federal Government of 
housing in the United States for Federal em
ployees or their dependents unless-

"(i) in the case of a multifamily property 
acquired or rebuilt by the Federal Govern
ment after the date of enactment of this sec
tion, the housing is protected, before occu
pancy by Federal employees or their depend
ents, by an automatic sprinkler system (or 
equivalent level of safety) and hard-wired 
smoke detectors; and 

"(ii) in the case of any other housing, the 
housing, before-

"(!) occupancy by the first Federal em
ployees (or their dependents) who do not oc
cupy such housing as of such date of enact
ment; or 

"(II) the expiration of 3 years after such 
date of enactment, whichever occurs first, is 
protected by hard-wired smoke detectors. 

"(B) Nothing in this paragraph shall be 
construed to supersede any guidelines or re
quirements applicable to housing for Federal 
employees that call for a higher level of fire 
safety protection than is required under this 
paragraph. 

"(2)(A)(i) Housing assistance may not be 
used in connection with any newly con
structed multifamily property, unless after 
the new construction the multifamily prop
erty is protected by an automatic sprinkler 
system and hard-wired smoke detectors. 

"(ii) For purposes of clause (i), the term 
'newly constructed multifamily property' 
means a multifamily property of 4 or more 
stories above ground level-

"(!) that is newly constructed after the 
date of enactment of this section; and 

"(II) for which (a) housing assistance is 
used for such new construction, or (b) a bind
ing commitment is made, before commence
ment of such construction, to provide hous
ing assistance for the newly constructed 
property. 

"(iii) Clause (i) shall not apply to any mul
tifamily property for which, before such date 
of enactment, a binding commitment is 
made to provide housing assistance for the 
new construction of the property or for the 
newly constructed property. 

"(B)(i) Except as provided in clause (ii), 
housing assistance may not be used in con-
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nection with any rebuilt multifamily prop
erty, unless after the rebuilding the multi
family property complies with the chapter 
on existing apartment buildings of National 
Fire Protection Association Standard 101 
(known as the Life Safety Code), as in effect 
at the earlier of (I) the time of any approval 
by the Department of Housing and Urban De
velopment of the specific plan or budget for 
rebuilding, or (II) the time that a binding 
commitment is made to provide housing as
sistance for the rebuilt property. 

"(ii) If any rebuilt multifamily property is 
subject to, and in compliance with, any pro
vision of a State or local fire safety standard 
or code that prevents compliance with a spe
cific provision of National Fire Protection 
Association Standard 101, the requirement 
under clause (i) shall not apply with respect 
to such specific provision. 

"(iii) For purposes of this subparagraph, 
the term 'rebuilt multifamily property' 
means a multifamily property of 4 or more 
stories above ground level-

"(!) that is rebuilt after the last day of the 
second fiscal year that ends after the date of 
enactment of this section; and 

"(II) for which (a) housing assistance is 
used for such rebuilding, or (b) a binding 
commitment is made, before commencement 
of such rebuilding, to provide housing assist
ance for the rebuilt property. 

"(C) After the expiration of the 180-day pe
riod beginning on the date of enactment of 
this section, housing assistance may not be 
used in connection with any other dwelling 
unit, unless the unit is protected by a hard
wired or battery-operated smoke detector. 
For purposes of this subparagraph, housing 
assistance shall be considered to be used in 
connection with a particular dwelling unit 

· only if such assistance is provided (i) for the 
particular unit, in the case of assistance pro
vided on a unit-by-unit basis, or (ii) for the 
multifamily property in which the unit is lo
cated, in the case of assistance provided on a 
structure-by-structure basis. 

"(d) REGULATIONS.-The Administrator of 
General Services, in cooperation with the 
United States Fire Administration, the Na
tional Institute of Standards and Tech
nology, and the Department of Defense, 
within 2 years after the date of enactment of 
this section, shall promulgate regulations to 
further define the term 'equivalent level of 
safety', and shall, to the extent practicable, 
base those regulations on nationally recog
nized codes. 

"(e) STATE AND LOCAL AUTHORITY NOT LIM
ITED.-Nothing in this section shall be con
strued to limit the power of any State or po
litical subdivision thereof to implement or 
enforce any law, rule, regulation, or stand
ard that establishes requirements concerning 
fire prevention and control. Nothing in this 
section shall be construed to reduce fire re
sistance requirements which otherwise 
would have been required. 

"(f) PREFIRE PLAN .-The head of any Fed
eral agency that owns, leases, or operates a 
building or housing unit with Federal funds 
shall invite the local agency or voluntary or
ganization having responsibility for fire pro
tection in the jurisdiction where the building 
or housing unit is located to prepare, and bi
ennially review, a prefire plan for the build
ing or housing unit. 

"(g) REPORTS TO CONGRESS.-(1) Within 3 
years after the date of enactment of this sec
tion, and every 3 years thereafter, the Ad
ministrator of General Services shall trans
mit to Congress a report on the level of fire 
safety in Federal employee office buildings 
subject to fire safety requirements under 

this section. Such report shall contain a de
scription of such. buildings for each Federal 
agency. 

" (2) Within 10 years after the date of enact
ment of this section, each Federal agency 
providing housing to Federal employees or 
housing assistance shall submit a report to 
Congress on the progress of that agency in 
implementing subsection (c) and on plans for 
continuing such implementation. 

"(3)(A) The National Institute of Standards 
and Technology shall conduct a study and 
submit a report to Congress on the use, in 
combination, of fire detection systems, fire 
suppression systems, and compartmentation. 
Such study shall-

" (i) quantify performance and reliability 
for fire detection systems, fire suppression 
systems, and compartmentation, including a 
field assessment of performance and deter
mination of conditions under which a reduc
tion or elimination of 1 or more of those sys
tems would result in an unacceptable risk of 
fire loss; and 

"(ii) include a comparative analysis of 
compartmentation using fire resistive mate
rials and compartmentation using non
combustible materials. 

" (B) The National Institute of Standards 
and Technology shall obtain funding from 
non-Federal sources in an amount equal to 25 
percent of the cost of the study required by 
subparagraph (A). Funding for the National 
Institute of Standards and Technology for 
carrying out such study shall be derived 
from amounts otherwise authorized to be ap
propriated, for the Building and Fire Re
search Center at the National Institute of 
Standards and Technology, not to exceed 
$750,000. The study shall not commence until 
receipt of all matching funds from non-Fed
eral sources. The scope and extent of the 
study shall be determined by the level of 
project funding. The Institute shall submit a 
report to Congress on the study within 30 
months after the date of enactment of this 
section. 

"(h) RELATION TO OTHER REQUIREMENTS.
In the implementation of this section, the 
process for meeting space needs in urban 
areas shall continue to give first consider
ation to a centralized community business 
area and adjacent areas of similar character 
to the extent of any Federal requirement 
therefore.' ' . 

(b) EFFECTIVE DATE.-Subsection (b) of sec
tion 31 of the Federal Fire Prevention and 
Control Act of 1974, as added subsection (a) 
of this section, shall take effect 2 years after 
the date of enactment of this Act. 

TITLE II-NATIONAL FALLEN 
FIREFIGHTERS FOUNDATION 

SEC. 201. SHORT TITLE. 
This title may be cited as the "National 

Fallen Firefighters Foundation Act". 
SEC. 202. ESTABLISHMENT AND PURPOSES OF 

FOUNDATION. 
(a) ESTABLISHMENT.-There is established 

the National Fallen Firefighters Foundation 
(hereafter in this title referred to as the 
" Foundation"). The Foundation is a chari
table and no profit corporation to be orga
nized under the laws of the State of Mary
land and is not an agency or establishment 
of the United States. 

(b) PURPOSES.-The purposes of the Foun
dation are-

(1) primarily to encourage, accept, and ad
minister private gifts of property for the 
benefit of the National Fallen Firefighters' 
Memorial and the annual memorial service 
associated with it; 

(2) to provide financial assistance to fami
lies of fallen firefighters for transportation 

to and lodging at non-Federal facilities dur
ing the annual memorial service; 

(3) to assist State and local efforts to rec
ognize firefighters who die in the line of 
duty; and 

(4) to provide scholarships and other finan
cial assistance for educational purposes and 
job training for the spouses and children of 
fallen firefighters. 
SEC. 203. BOARD OF DIRECTORS OF TIIE FOUN

DATION. 
(a) ESTABLISHMENT AND MEMBERSHIP.-
(!) VOTING MEMBERS.-The Foundation 

shall have a governing Board of Directors 
(hereafter in this title referred to as the 
" Board"), which shall consist of nine voting 
members, of whom-

(A) one member shall be an active volun
teer firefighter; 

(B) one member shall be an active career 
firefighter; 

(C) one member shall be a Federal fire
fighter; and 

(D) six members shall have a demonstrated 
interest in the fire service. 

(2) NONVOTING MEMBER.-The Adminis
trator of the United States Fire Administra
tion of the Federal Emergency Management 
Agency (hereafter in this title referred to as 
the "Administrator") shall be an ex officio 
nonvoting member of the Board. 

(3) STATUS OF BOARD MEMBERS.-Appoint
ment to the Board shall not constitute em
ployment by, or the holding of an office of, 
the United States for the purposes of any 
Federal law. 

(4) COMPENSATION.-Members of the Board 
shall serve without compensation. 

(b) APPOINTMENT AND TERMS.-Within 3 
months after the date of enactment of this 
Act, the Administrator shall appoint the 
voting members of the Board. The voting 
members shall be appointed for terms of 6 
years, except that the Administrator, in 
making the initial appointments to the 
Board, shall appoint-

(1) three members to a term of 2 years; 
(2) three members to a term of 4 years; and 
(3) three members to a term of 6 years. 
(c) VACANCY.-A vacancy on the Board 

shall be filled within 60 days in the manner 
in which the original appointment was made. 

(d) CHAIRMAN.-The Chairman shall be 
elected by the Board from its voting mem
bers for a 2-year term. 

(e) QUORUM.-A majority of the current 
membership of the Board shall constitute a 
quorum for the transaction of business. 

(f) MEETINGS.-The Board shall meet at the 
call of the Chairman at least once a year. If 
a member of the Board misses three consecu
tive meetings, that individual may be re
moved from the Board and that vacancy 
filled in accordance with subsection (c). 

(g) GENERAL POWERS.-
(1) ACTIONS BY THE BOARD.-The Board may 

complete the organization of the Foundation 
by-

( A) appointing no more than two officers 
or employees; 

(B) adopting a constitution and bylaws 
consistent with this title; and 

(C) undertaking other such acts as may be 
necessary to carry out this title. 

(2) LIMITATION.-Officers and employees 
may not be appointed until the Foundation 
has sufficient funds to pay for their services. 

(h) OFFICERS AND EMPLOYEES.-± 
(1) STATUS.--Officers and employees of the 

Foundation shall not be considered Federal 
employees, shall be appointed without regard 
to title 5, United States Code, governing ap
pointments in the competitive service, and 
may be paid without regard to chapter 51 and 
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subchapter ill of chapter 53 of such title re
lating to classification and General Schedule 
pay rates. 

(2) MAXIMUM SALARY.-No officer or em
ployee may receive pay in excess of the an
nual rate of basic pay prescribed for level 
GS-15 of the General Schedule under section 
5107 of title 5, United States Code. 
SEC. 204. RIGHTS AND OBLIGATIONS OF mE 

FOUNDATION. 
(a) IN GENERAL . ..:_The Foundation
(1) shall have perpetual succession; 
(2) may conduct business throughout the 

several States, territories, and possessions of 
the United States; 

(3) shall have its principal offices in the 
State of Maryland; and 

(4) shall at all times maintain a designated 
agent authorized to accept service of process 
for the Foundation. 

(b) SEAL.-The Foundation shall have an 
official seal selected by the Board which 
shall be judicially noticed. 

{c) POWERS.-To carry out its purposes 
under section 202, the Foundation shall have, 
in addition to the powers otherwise given it 
under this title, the usual powers of a cor
poration acting as a trustee in the State of 
Maryland, including the power-

(1) to accept, receive, solicit, hold, admin
ister, and use any gift, devise, or bequest, ei
ther absolutely or in trust, of real or per
sonal property or any income therefrom or 
other interest therein; 

(2) to sue and be sued, and complain and 
defend itself in any court of competent juris
diction, except that the members of the 
Board shall not be personally liable, except 
for gross negligence; 

(3) unless otherwise required by the instru
ment of transfer, to sell, donate, lease, in
vest, or otherwise dispose of any property or 
income therefrom; 

(4) to enter into contracts and other ar
rangements with public agencies and private 
organizations and persons and to make such 
payments as may be necessary to carry out 
its functions; and 

(5) to do any and all acts necessary and 
proper to carry out the purposes of the Foun
dation. 
SEC. 205. ADMINISTRATIVE SERVICES AND SUP· 

PORT. 
The Administrator may provide personnel, 

facilities, and other administrative services 
to the Foundation and shall require and ac
cept reimbursements for such personnel, fa
cilities, and services that shall be deposited 
in the Treasury to the credit of the appro
priations then current and chargeable for the 
cost of providing such services. Notwith
standing any other provision of law, Federal 
personnel and stationery shall not be used to 
solicit funding for the Foundation. 
SEC. 206. VOLUNTEER STATUS. 

The Administrator may accept, without re
gard to the Federal civil service classifica
tion laws, rules, or regulations, the services 
of the Foundation, the Board, and the offi
cers and employees of the Board, without 
compensation from the United States Fire 
Administration, as volunteers in the per
formance of the functions authorized under 
this title. 
SEC. 207. AUDITS, REPORT REQUIREMENTS, AND 

PETITION OF ATTORNEY GENERAL 
FOR EQUITABLE RELIEF. 

(a) AUDITS.-For purposes of the Act enti
tled "An Act to provide for audit of accounts 
of private corporations established under 
Federal law", approved August 30, 1964 (36 
U.S.C. 1101 et seq. ), the Foundation shall be 
treated as a private corporation established 
under Federal law. 

(b) REPORT.-The Foundation shall, within 
4 months after the end of each fiscal year, 
prepare and submit to the appropriate com
mittees of the Congress a report of the Foun
dation 's proceedings and activities during 
such year, including a full and complete 
statement of its receipts, expenditures, and 
investments. 

(C) RELIEF FOR CERTAIN FOUNDATION ACTS 
OR FAILURES TO ACT.-lf the Foundation-

(!) engages in, or threatens to engage in, 
any act, practice, or policy that is inconsist
ent with the purposes set forth in section 
202(b); or 

(2) refuses, fails, or neglects to discharge 
its obligations under this title, or threatens 
to do so, the Attorney General may petition 
in the United States District Court for the 
District of Columbia for such equitable relief 
as may be necessary or appropriate. 
SEC. 208. IMMUNITY OF mE UNITED STATES. 

The United States shall not be liable for 
any debts, defaults, acts, or omissions of the 
Foundation nor shall the full faith and credit 
of the United States extend to any obliga
tion of the Foundation. 

JEFFORDS AMENDMENT NO. 3321 
Mr. LUGAR (for Mr. JEFFORDS) 

proposed an amend to amendment No. 
3320 proposed by Mr. BRYAN to the bill 
S. 1690, supra, as follows: 

At the appropriate place, insert the follow
ing new section: 
SEC.- WORKERS' FAMILY PROTECTION 

(a) SHORT TITLE.- This section may be 
cited as the "Workers' Family Protection 
Act" . 

(b) FINDINGS AND PURPOSES.-
(1) FINDINGS.-Congress finds that-
{A) hazardous chemicals and substances 

that can threaten the health and safety of 
workers are being transported out of indus
tries on workers' clothing and persons: 

(B) these chemicals and substances have 
the potential to pose an additional threat to 
the health and welfare of workers and their 
families; 

(C) additional information is needed con
cerning issues related to employee trans
ported contaminant releases; and 

(D) additional regulations may be needed 
to prevent future releases of this type. 

(2) PURPOSE.- It is the purpose of this sec
tion to-

(A) increase understanding and awareness 
concerning the extent and possible health 
impacts of the problems and incidents de
scribed in paragraph (1); 

(B) prevent or mitigate future incidents of 
home contamination that could adversely af
fect the health and safety of workers and 
their families . 

(C) clarify regulatory authority for pre
venting and responding to such incidents; 
and 

(D) assist workers in redressing and re
sponding to such incidents when they occur. 

(C) EVALUATION OF EMPLOYEE TRANSPORTED 
CONTAMINANT RELEASES. 

(1) STUDY.-
(A) IN GENERAL.- Not later than 18 months 

after the date of enactment of this Act, The 
Director of the National Institute for Occu
pational Safety and Health (hereafter in this 
section referred to as the " Director" ), in co-

. operation with the Secretary of Labor, the 
Administrator of the Environmental Protec
tion Agency , the Administrator of the Agen
cy for Toxic Substances and Disease Reg
istry, and the heads of other Federal Govern
ment agencies as determined to be appro-

priate by the Director, shall conduct a study 
to evaluate the potential for, the prevalence 
of, and the issues related to the contamina
tion of workers' homes with hazardous 
chemicals and substances, including infec
tious agents, transported from the work
place of such workers. 

(B) MATTERS TO BE EVALUATED.- ln con
ducting the study and evaluation under sub
paragraph (A), the Director shall:-

(i) conduct a review of past incidents of 
home contamination through the utilization 
of literature and of records concerning past 
investigations and enforcement actions un
dertaken by-

(l) the National Institute for Occupational 
Safety and Health; 

(II) the Secretary of Labor to enforce the 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 651 et seq.); 

(Ill) States to enforce occupational safety 
and health standards in accordance with sec
tion 18 of such Act (29 U.S.C. 667); and 

(IV) other government agencies (including 
the Department of Energy and the Environ
mental Protection Agency), as the Director 
may determine to be appropriate; 

(ii) evaluate current statutory, regulatory, 
and voluntary industrial hygiene or other 
measures used by small, medium and large 
employers to prevent or remediate home 
contamination; 

(iii) compile a summary of the existing re
search and case histories conducted on inci
dents of employee transported contaminant 
releases, including-

(!) the effectiveness of workplace house
keeping practices and personal protective 
equipment in preventing such incidents; 

(II) the health effects, if any, of the result
ing exposure on workers and their families; 

(Ill) the effectiveness of normal house 
cleaning and laundry procedures for remov
ing hazardous materials and agents from 
workers; home and personal clothing; 

(IV) indoor air quality, as the research 
concerning such pertains to the fate of 
chemicals transported from a workplace into 
the home environment; and 

(V) methods for differentiating exposure 
health effects and relative risks associated 
with specific agents from other sources of ex
posure inside and outside the home; 

(iv) identify the role of Federal and State 
agencies in responding to incidents of home 
contamination; 

(v) prepare and submit to the Task Force 
established under paragraph (2) and to the 
appropriate committees of Congress, a report 
concerning the results of the matters studied 
or evaluated under clauses (i) through (iv); 
and 

(iv) study home contamination incidents 
and issues and worker and family protection 
policies and practices related to the special 
circumstances of firefighters and prepare 
and submit to the appropriate committees of 
Congress a report concerning the findings 
with respect to such study. 

(2) DEVELOPMENT OF INVESTIGATIVE STRAT
EGY.-

(A) TASK FORCE.-Not later than 12 months 
after the date of enactment of this Act the 
Director shall establish a working group, to 
be known as the "Workers' Family Protec
tion Task Force" . The Task Force shall-

(i) be composed of not more than 15 indi
viduals to be appointed by the Director from 
among individuals who are representative of 
workers, industry, scientists, industrial hy
gienists, t he National Research Council, and 
government agencies, except that not more 
than one such individual shall be from each 
appropriate government agency and the 



28834 CONGRESSIONAL RECORD-SENATE September 29, 1992 
number of individuals appointed to represent 
industry and workers shall be equal in num
ber; 

(ii) review the report submitted under 
paragraph (l )(B)(v); 

(iii) determine, with respect to such report, 
the additional data needs, if any, and the 
need for additional evaluation of the sci
entific issues related to and the feasibility of 
developing such additional data; and 

(iv) if additional data are determined by 
the Task Force to be needed, develop a rec
ommended investigative strategy for use in 
obtaining such information. 

(B) INVESTIGATIVE STRATEGY.-
(i) CONTENT.-The investigative strategy 

developed under subparagraph (A)(iv) shall 
identify data gaps that can and cannot be 
filled, assumptions and uncertainties associ
ated with various components of such strat
egy, a timetable for the implementation of 
such strategy, and methodologies used to 
gather any required data. 

(ii ) PEER REVIEW.-The Director shall pub
lish the proposed investigative strategy 
under subparagraph (A)(iv) for public com
ment and utilize other methods, including 
technical conferences or seminars, for the 
purpose of obtaining comments concerning 
the proposed strategy. 

(iii) FINAL STRATEGY.-After the peer re
view and public comment is conducted under 
clause (ii), the Director, in consultation with 
the heads of other government agencies, 
shall propose a final strategy for investigat
ing issues related to home contamination 
that shall be implemented by the National 
Institute for Occupational Safety and Health 
and other Federal agencies for the period of 
time necessary to enable such agencies to 
obtain the information identified under sub
paragraph (A)\iii). 

(C) CONSTRUCTION.-Nothing in this section 
shall be construed as precluding any govern
ment agency from investigating issues relat
ed to home contamination using existing 
procedures until such time as a final strat
egy is developed or from taking actions in 
addition to those proposed in the strategy 
after its completion. 

(3) IMPLEMENTATION OF INVESTIGATIVE 
STRATEGY.-Upon completion of the inves
tigative strategy under subparagraph 
(B)(iii), each Federal agency or department 
shall fulfill the role assigned to it by the 
strategy. 

(d) REGULATIONS.-
(1 ) IN GENERAL.-Not later than 4 years 

after that date of enactment of this Act, and 
periodically thereafter, the Secretary of 
Labor, based on the information developed 
under subsection (c) and on other informa
tion available to the Secretary, shall-

(A) determine if additional education 
about, emphasis on, or enforcement of exist
ing regulations or standards is needed and 
will be sufficient, or if additional regulations 
or standards are needed to protect workers 
and their families from employee trans
ported releases of hazardous materials; and 

(B) prepare and submit to the appropriate 
committees of Congress a report concerning 
the results of such determination. 

(2) ADDITIONAL REGULATIONS OR STAND
ARDS.-lf the Secretary of Labor determines 
that additional regulations or standards are 
needed under paragraph (1 ) , the Secretary 
shall promulgate such regulations or stand
ards as determined to be appropriate not 
later than 3 years after such determination. 

(e) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated, 
from sums otherwise authorized to be appro
priated, for each fiscal year such sums as 
may be necessary to carry out this section. 

PARTNERSHIP FOR WILDLIFE ACT 

MITCHELL (AND CHAFEE) 
AMENDMENT NO. 3322 

Mr. SIMON (for Mr. MITCHELL for 
himself and Mr. CHAFEE) proposed an 
amendment to the bill S. 1491 to estab
lish a partnership among the United 
States Fish and Wildlife Service, the 
States, and private organizations and 
individuals to conserve the entire di
verse array of fish and wildlife species 
in the United States and to provide op
portunities for the public to enjoy 
these fish and wildlife species through 
nonconsumptive activities, as follows: 

On page 9, line 22, subsection (d) is amend
ed to read as follows: 

" (d) LIMITATIONS ON FEDERAL PAYMENT.
The amount of appropriated Federal funds 
provided from the Fund by the Secretary to 
any designated State agency with respect to 
any fiscal year to carry out an eligible wild
life conservation and appreciation project 
under this section-

"(1 ) may not exceed $250,000.00; 
" (2) may not exceed one third of the total 

project cost for that fiscal year; 
" (3) may not exceed 40 percent of the total 

project cost for that fiscal year if designated 
State agencies from two or more States co
operate in implementing such a project; 

" (4 ) may not be used to defray the adminis
trative cost of state programs; and 

" (5) may not exceed the State share of the 
cost of implementing such a project.". 

On page 10, lines 17 and 18, strike " if such 
an agency diverts revenue from activities it 
regulates" and insert "if revenue derived 
from activities regulated by such an agency 
is diverted". 

On page 11, line 12, immediately before the 
semi-colon insert", of which not more than 4 
per centum shall be available to the Sec
retary and the National Fish and Wildlife 
Foundation to defray the costs of admin
istering this Act and evaluating wildlife con
servation and appreciation projects". 

On page 11, line 20, paragraph (4) is amend
ed to read as follows: 

"(4) Of the total amount provided from the 
Fund to assist a State in carrying out a wild
life conservation and appreciation project 
under subsection (a) of this section, at least 
50 per centum shall have been donated to the 
Fund by the National Fish and Wildlife 
Foundation." . 

On page 12, line 4, strike the word " whol
ly". 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON LABOR AND HUMAN RESOURCES 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Commit
tee on Labor and Human Resources be 
authorized to meet during the session 
of the Senate on Tuesday, September 
29, 1992, at 10:30 a.m., for a hearing on 
public investment and economic 
growth. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON PATENTS, COPYRIGHTS AND 
TRADEMARKS 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the Sub-

committee on Patents, Copyrights and 
Trademarks of the Committee on the 
Judiciary, be authorized to meet dur
ing the session of the Senate on Tues
day, September 29, 1992, at 10 a.m., to 
hold a hearing on international piracy 
of intellectual property. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON JUDICIARY 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Commit
tee on the Judiciary be authorized to 
meet during the session of the Senate 
on Tuesday, September 29, 1992, at 10:30 
a.m., to hold a hearing on S. 2922, a bill 
to assist the State in the enactment of 
legislation to address the criminal act 
of stalking other persons. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
COMMITTEE ON AGRICULTURE, NUTRITION, AND 

FORESTRY 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Commit
tee on Agriculture, Nutrition, and For
estry Subcommittee on Agricultural 
Research and General Legislation be 
allowed to meet during the session of 
the Senate on Tuesday, September 29, 
1992, at 9:30 a.m., in SR-332 on the im
plementation of the Alternative Agri
culture Research and Commercializa
tion [AARC] Act of 1990. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON LABOR AND HUMAN RESOURCES 
Mr. SIMON. Mr. President, I ask 

unanimous consent that the Commit
tee on Labor and Human Resources be 
authorized to meet during the session 
of the Senate on Tuesday, September 
29, 1992, at 9:15 a.m., for a hearing on 
regulation of human tissue transplan
tation. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL STATEMENTS 

A TRIBUTE TO HARTFORD ELE
MENTARY SCHOOL AND MOTOR
OLA 

• Mr. DECONCINI. Mr. President, it 
gives me great pleasure to congratu
late Hartford Elementary School and 
Motorola on their joint effort which 
will benefit both students and business. 
It is heartening to know that even dur
ing tough economic times business 
would join hands with the educational 
community to improve the skills of the 
students at Hartford Elementary 
School by designing and building a 
math/science lab. 

Hartford, the oldest active elemen
tary school in Chandler, AZ, serves a 
community that is 46-percent minority 
and 51-percent low income. The need 
here is great, the funds limited, but de
termination boundless. The teachers 
and staff decided it was time to make 
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a change. Hartford felt they could best 
improve the quality of education for 
their students by building a math/ 
science lab, and sent their proposal to 
Motorola, a longtime friend of edu
cation. 

Motorola agreed to fund the math/ 
science lab at Hartford Elementary 
School. They designed and engineered 
the lab, coordinated the procurement 
of equipment, labor and supplies and 
added an outdoor lab so that teachers 
could hold an entire class outside. This 
partnership goes beyond the thousands 
of dollars spent on equipment, supplies, 
and the building of the lab. The Motor
ola staff, on a voluntary basis, will ac
tually come to Hartford to teach class
es to both students and teachers in the 
areas of math, science, and computers. 

In addition, Chandler Unified School 
District will be instructing the Motor
ola volunteers in the areas of active 
participation and questioning strate
gies. This instruction will be useful be
yond their roles as volunteer teachers 
by making them more effective com
municators. The exchange between the 
teachers and staff at Hartford with the 
employees at Motorola provides posi
tive role models for the students at-

, tending Hartford, as well as setting an 
example for other communities. 

This partnership represents a bright 
spot in our public school system during 
a time when, as a nation, we are strug
gling to compete academically. The 
United States is no longer the giant it 
once was in the math and sciences. Our 
children need to be prepared for a 
world of technology. Hartford Elemen
tary and Motorola have taken a step in 
the right direction. 

This is a unique and creative endeav
or, one about which Motorola, Hart
ford, and the city of Chandler should be 
proud. I know my colleagues join me in 
congratulating Hartford Elementary 
and Motorola and wish the best of luck 
to all the students who will enjoy the 
use of their new lab. 

Mr. President, I ask that the follow
ing list of names of those who deserve 
special appreciation for their hard 
work on this joint effort be inserted at 
this point in the RECORD. 

The list of names follows: 
Dr. Howard Conley, Dr. Camille Castell, 

Dr. Pat Cuendet, Ms. Mary Johnson, Ms. 
Heidi Hansen, Ms. Pam Johnson, Ms. Marvin 
Johnson, Ms. Georginna Eschenweck, Ms. 
Krista Scarlett, Ms. Barbara Groff, Mr. Gary 
Johnson, Mr. Jim Echols, Mr. L.J. Reed, Mr. 
Don Walker, Mr. Tim Niesz, Mr. Greg Vargo, 
Mr. Mike Doyle, Mr. Rich Hogen, Mr. George 
Scott, Ms. Carolyn Cafiero, Ms. Laurie 
Doyle, Ms. Sherri Christensen, Ms. Barb 
Gudis, Ms. Marlene Gross, Ms. Cecelia 
Kearney, Mr. Ray Lopez, Ms. Donna Brooks, 
Ms. Patti Bruno, Ms. Barbara Knox, Ms. Cliff 
Frey, Ms. Donna Wallace and the entire staff 
of Hartford Elementary School.• 

UNICO NATIONAL DISTRICT ll 'S 
ANNUAL COLUMBUS DAY DINNER 

•Mr. LAUTENBERG. Mr. President, I 
rise today in honor of Columbus Day 

on the occasion of Unico District llth's 
Ninth Annual Columbus Day Dinner. 

Five hundred years ago, a man with 
great vision and an extraordinary 
thirst for adventure set out on a voy
age to find a new route to the Far East. 
It was a daring voyage of discovery 
that looked to a new future. In honor
ing Christopher Columbus as the first 
Italian in America, I would also like to 
take this opportunity to pay tribute to 
the bravery and fortitude of the many 
Italian-Americans who followed him to 
these shores. 

Like Columbus, many Italians came 
to America facing extraordinary odds. 
They came without knowing what lay 
ahead of them in their new country. 
Christopher Columbus and Italian im
migrants embodied the true American 
spirit of determination and enthu
siasm. The promise of a new and better 
life for themselves and their children 
encouraged them to take a risk and 
look to a new life in a new world. Ital
ians who came to America did so know
ing that in order to succeed, they 
·would have to overcome language and 
cultural barriers. However, the immi
grants possessed great energy and pas
sion that enabled them to hurdle each 
obstacle in their way. 

It is impossible to name the tremen
dous contributions Italian-Americans 
have made to the United States. They 
have helped to shape our Nation as we 
know it by becoming active in every 
part of our society. They can take 
pride in the way their rich Italian her
itage has added to the mosaic of Amer
ican culture. It is fitting that in honor
ing Christopher Columbus and his dis
coveries that we also acknowledge the 
rich contributions of other Italians 
who followed him to America.• 

NOTICE OF DETERMINATION BY 
THE SELECT COMMITTEE ON 
ETHICS UNDER RULE 35, PARA
GRAPH 4, PERMITTING ACCEPT
ANCE OF A GIFT OF EDU
CATIONAL TRAVEL FROM A FOR
EIGN ORGANIZATION 

• Mr. SANFORD. Mr. President, it is 
required by paragraph 4 of rule 35 that 
I place in the CONGRESSIONAL RECORD 
notices of Senate employees who par
ticipate in programs, the principal ob
jective of which is educational, spon
sored by a foreign government or a for
eign educational or charitable organi
zation involving travel to a foreign 
country paid for by the that foreign 
government or organization. 

The select committee received a re
quest for a determination under rule 35 
for Laurie Schultz Heim, a member of 
the staff of Senator JEFFORDS, to par
ticipate in a program in Russia, spon
sored by the Legislative Studies Insti
tute [LSI] and the Russian Govern
ment, for 2 months beginning on Octo
ber 24, 1992. 

The committee has determined that 
participation by Ms. Heim in this pro-

gram, at the expense of LSI and the 
Russian Government, is in the interest 
of the Senate and the United States. 

The select committee received a re
quest for a determination under rule 35 
for Paul W. Barnett, a member of the 
staff of Senator JOHNSTON, to partici
pate in a program in Russia, sponsored 
by the Legislative Studies Institute 
and the Russian Government, for 2 
months beginning on October 24, 1992. 

The committee has determined that 
participation by Mr. Barnett in this 
program, at the expense of LSI and the 
Russian Government, is in the interest 
of the Senate and the United States. 

The select committee received a re
quest for a determination under rule 35 
for Jim Jatras, a member of the staff of 
Senator NICKLES, to participate in a 
program in Russia, sponsored by the 
Legislative Studies Institute and the 
Russian Government, for 2 months be
ginning on October 24, 1992. 

The committee has determined that 
participation by Mr. Jatras in this pro
gram, at the expense of LSI and the 
Russian Government, is in the interest 
of the Senate and the United States.• 

STATEMENT ON S. 3278 
• Mr. BURNS. Mr. President, I want to 
express my support for legislation in
troduced last Saturday by the senior 
Senator from Montana [Mr. BAucus] to 
which I am being added as a cosponsor. 
I also want to take this opportunity to 
commend him for his diligence in 
working on this matter, and hope that 
we can come to some resolution on it 
before the end of the session. 

The legislation, S. 3278, will exempt 
certain locomotive and freight car re
pair and rebuilding companies from the 
railroad retirement and unemployment 
taxes. It is crafted very narrowly to 
help those rebuild companies who are 
competing with companies that cur
rently do not pay into the railroad re
tirement system while still protecting 
the integrity of the system. I know nei
ther Senator BAucus or myself would 
want to put the railroad retirement 
fund at risk, and I am confident that 
this proposal doesn' t do that. 

However, it does address a very im
portant jobs issue in Montana. The 
U.S. Seventh Circuit Court of Appeals 
recently ruled that the Livingston Re
build Center [LRCJ, a locomotive re
pair facility, in Livingston, MT, must 
pay into the railroad retirement fund 
even though many of its competitors 
do not. If this decision stands, LRC 
could owe as much as $2.5 million in 
back taxes and $50,000 a month from 
now .on. This tax burden would cripple 
their ability to compete and put LRC 
out of business. The closure of LRC 
would deal a serious economic blow to 
Montana's economy. LRC directly em
ploys 140 people in Park County and 
generates an additional 257 nonbasic 
jobs throughout the State. If LRC 
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closes, the unemployment rate in Park 
County would nearly double from 7.1 
percent to 13.3 percent. This travesty 
must be averted. 

The court in deciding against LRC's 
challenge to the Railroad Retirement 
Board decision that they must pay into 
the railroad retirement system made 
the following comment: 

The Railroad Retirement Act is a creaky 
statute, presuming that "railroads" are dis
tinct entities; today many railroads are 
parts of conglomerates, and an attempt to 
isolate "the railroad" in the larger enter
prise is bound to cover at once too much and 
too little. But reconciling the statute with 
current forms of corporate organization-and 
with the fact that railroads compete vigor
ously against other modes of transportation 
that are not subject to special regulation 
and taxation-is a job for the political 
branches. 

This legislation addresses, in part, 
the court's comments. It recognizes 
that companies can be under common 
majority ownership and still remain 
separate and distinct. LRC is a public 
company with its own board of direc
tors just like any other company. How
ever, a majority of its stock is held by 
an individual who also owns a railroad 
company. LRC is not, and never has 
been, a division of that railroad com
pany. It competes against other rebuild 
and repair shops that are not, and 
never have been, divisions of railroad 
companies and that do not pay the rail
road retirement and unemployment 
taxes. S. 3278 recognizes that reality. 

Mr. President, if this legislation 
passes, it will save jobs in Montana. It 
will put LRC on a level playing field 
with its competitors. I hope my col
leagues will work with us to get this 
legislation passed and save Montana 
jobs.• 

THE ANGOLAN ELECTIONS: AN
OTHER STEP TOWARD DEMOC
RACY 

• Mr. DECONCINI. Mr. President, 
today the people of Angola take an
other step along their path toward de
mocratization, personal freedom, and 
peace. At long last, Angolans will be 
going to the polls to choose for them
selves-for their first time since 
achieving independence from Portugal 
in 197~to either retain the current 
government of the MPLA under Jose 
Eduardo dos Santos, or commit them
selves to the leadership of UNIT A, led 
by Dr. Jonas Savimbi. In light of this 
momentous event, I rise to take note of 
its historic significance, to voice my 
strong support for these elections, and 
to encourage the people of Angola to 
exercise their opportunity for a real 
revolution through the use of the bal
lot, not the end of a bayonet. By mak
ing true, multiparty elections an in
grained part of their political system, 
the Angolan people will not only im
prove their lives, they will also create 
a system that will benefit their chil-

dren and, hopefully, the rest of south
ern Africa, as well. 

As cochairman of the Helsinki Com
mission my commitment to the elimi
nation of human rights abuses and the 
promotion of civil liberties by govern
ments throughout the world is well 
known. My colleagues are also well 
aware of the great interest I have 
taken in the affairs and the struggle of 
the Angolan people. In watching this 
country's development over the years, 
I have urged and supported legislation 
and policies that would promote de
mocracy in Angola. I have not always 
seen eye-to-eye on the methods used to 
bring Angola to this moment, but I re
main hopeful that the people who go to 
the polls today and tomorrow will dem
onstrate to those they elect that they 
are serious about moving Angola to
ward peace and true national reconcili
ation. 

When Angola achieved its independ
ence in 1975, the promise of elections 
was quickly overrun by a power strug
gle in which the former influence of the 
Portuguese was transplanted by the 
Soviets and Cubans who moved in to 
support the MPLA. Soon thereafter 
they were joined in a counterstruggle 
when South Africa, and later the Unit
ed States, intervened to support 
UNITA. Thus was a potentially rich na
tion devastated and, in many ways, 
stopped in time. This said civil war, in 
which innocent men, women, and chil
dren were the primary victims, has 
taken a severe toll over the years. 
Some have argued that the United 
States should have stayed out of the 
war, but I am convinced that would 
have prevented the Angolan people 
from ever experiencing the opportunity 
to achieve elections and democracy. 
Throughout my involvement with this 
issue, I have advocated three specific 
policies designed to bring peace to An
gola. 

First, I urged an end to civil war, 
which was simply a perpetuation of the 
violence and suppression that was sup
posed to have ended when independence 
was gained from Portugal. The cease
fire agreement between the MPLA and 
UNITA, signed on May 31, 1991, after 
active and sustained diplomacy on the 
part of the Portuguese, Soviet, and 
United States Governments, achieved 
this first goal. Although there continue 
to be reports of minor skirmishes, no 
major violations of the accords have 
been reported, a sign that both sides 
are serious in bringing about an end to 
the senseless violence that has only 
stalled the move toward true independ
ence. 

The second goal for Angola was, and 
remains, to see the institution of a 
multiparty, democratic system, 
marked by regular free and fair elec
tions and promotion of personal rights 
and freedoms. Today, as the world 
watches, the people of Angola take 
their long-awaited first step toward de-

mocracy. It is encouraging that this 
day has finally arrived, and I am hope
ful that these elections will provide the 
impetus for further dramatic reform. 
Only time will tell whether this proc
ess becomes institutionalized, as we all 
hope. 

As the second objective for Angola 
appears close to fulfillment, we must 
ensure that the third and final step-
national reconciliation among all An
golans-is achieved. In order to ensure 
that current progress is not nµllified 
due to continued friction between the 
historically warring parties, there 
must be true national reconciliation, 
coupled with full participation and sup
port from all sides. Only through com
pletion of this third step will the peo
ple of Angola have achieved true inde
pendence. 

Unlike the first two steps, primary 
responsibility for completing this proc
ess now rests on the Angolan people 
and those they elect to lead them. In a 
second statement later this week, I 
plan to address this final, critical 
issue. 

Mr. President, the hostilities be
tween UNITA and the MPLA must be 
ended and replaced by cooperative ef
forts. It is only through unity and a 
focus on a common goal that Angola 
will move forward. The United States 
and other countries are no longer in a 
position to support movements which 
seek change of governments through 
military means. The international 
community is as tired of these adven
tures as the people of Angola them
selves. If Angola is to obtain develop
ment, trade, and investment assistance 
from the rest of the world, it must take 
the initiative through these elections 
to demonstrate to the world that it is 
serious about putting the past behind 
it. Only then will the world be ready to 
eagerly allow itself to focus on assist
ing Angola into a new independence.• 

HAROLD JINKS, PIGGOTT, AR, 
RECIPIENT OF AW ARD 

•Mr. PRYOR. Mr. President, this 
morning, Harold Jinks of Piggott, AR, 
was selected as one of the initial re
cipients of the Lawrence O'Brien 
Democratic Party Achievement 
Awards. 

These awards were established in 
Larry's memory to honor men and 
women who have made a particularly 
notable contribution to the health and 
vitality of the Democratic Party. 

The judges for this award, Mr. Presi
dent, could not have chosen better 
than recogmzmg the contributions 
that Harold Jinks has made to our po
litical system. 

Harold Jinks is an American origi
nal. He has dedicated his life enthu
siastically to the cause of freedom and 
democracy in the United States as ex
emplified in the principles of the Na
tional Democratic Party. 
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Harold's commitment to the party 

and his tenacity in putting democratic 
principles into practice, as well as his 
ability to convince others to do the 
same, make Harold a natural choice for 
this award. 

At a time in life when he should be 
enjoying a well-deserved retirement, 
Harold has taken on the formidable 
task of rallying senior Americans to 
our party, encouraging and guiding the 
formation of chapters of senior Demo
crats all across America. 

Larry O'Brien knew Harold Jinks. 
Harold Jinks was a friend of his. Larry 
O'Brien would be proud today that Har
old Jinks was selected as one of the 
first recipients of the award estab
lished in his name. 

I join in saluting Harold Jinks on 
this great day.• 

HURLOCK, MD 
• Mr. SARBANES. Mr. President, this 
weekend the town of Hurlock, MD, will 
be celebrating its centennial. Hurlock 
ranks as the second largest town in 
Dorchester County. The town of 
Hurlock began as a station on the Dor
chester/Delaware Railroad Line built in 
1867. In 1869 John Martin Hurlock, on 
whose land the station was erected and 
after whom the town was named, built 
a grocery store at the railroad cross
ing. 

In 1884 the Washington Methodist 
Parsonage was built, and in 1887 five 
new homes and a hotel were con
structed. In 1888 the Washington 
Church, presently known as the Unity
Washington United Methodist Church, 
was moved into the growing settlement 
from its original location. At the same 
time the post office was moved into the 
town from Harrison Ferry, and the mill 
was moved from Williamsburg. All of 
these events were instrumental in the 
rapid growth of the town, which soon 
became an important center of upper 
Dorchester life. 

Hurlock's growth was greatly influ
enced by the construction of a second 
railroad, the Baltimore, Chesapeake & 
Atlantic in 1890. This railroad conveyed 
passengers from the Love Point Ferry 
out of Baltimore to Ocean City. Since 
1890 Hurlock's population has grown 
from 400 to almost 7 ,000 people today. 

One of the most influential philan
thropists of Hurlock was Mr. Henry 
Walworth who moved to Hurlock from 
Baltimore at the end of the century. In 
1898 the first newspaper in town was 
started by Mr. Walworth and called the 
Hurlock Advance. In 1900 Mr. Walworth 
established the Hurlock Free Library 
by using his private library collection 
and discarded books from the Enoch 
Pratt Library. In 1901 the town had its 
own bucket and ladder brigade, which 
was incorporated in 1924 as the Hurlock 
Volunteer Fire Co. 

Centered in one of the best agricul
tural areas of Dorchester County, 

Hurlock 's farming and farm-related 
businesses were and are the main in
dustry. The Hurlock vicinity is said to 
have the greatest concentration of irri
gation systems of any region. These 
produce such crops as soybeans, barley, 
corn, wheat, cucumbers for pickling, 
tomatoes for processing, plus fresh 
market produce. 

I join the citizens of Hurlock and 
Dorchester County in honoring a town 
which has experienced a century of his
tory and change and to wish the town 
a joyful celebration during this notable 
anniversary.• 

DOD'S REPORT ON THE INVES~ 
TIGATION OF THE 1991 TAILHOOK 
CONVENTION 

• Mr. GORTON. Mr. President, it is 
clear from last Thursday's report on 
the investigation of the 1991 Tailhook 
convention, that the Navy's self-eval
uation of this deplorable incident was 
neither fair nor objective. 

Particularly distressing was the fail
ure-or unwillingness-of the Naval In
spector General's Office and the Naval 
Investigative Service to work coopera
tively prior to and during the inves
tigation. Equally inexcusable was the 
calculated decision not to interview of
ficers above the grade of lieutenant 
commander, an unmistakable dem
onstration of cronyism within the 
Navy. 

The Department of Defense's report 
proves, beyond any reasonable doubt, 
that the mistakes, prejudices, and in
fighting that occurred during the 
Tailhook investigation were inexcus
able-particularly given the nature of 
the allegations. If this Nation has 
learned nothing else during the course 
of the last year, it is that sexual har
assment charges must not be taken 
lightly. 

As women have moved into tradition
ally male dominated occupations, they 
are highly competitive within the em
ployment chain. Women seek and de
serve to be treated as equals. The bla
tant sexual harassment that occurred 
at the 1991 Tailhook convention and 
the investigation thereafter constitute 
a slap at every woman in our Armed 
Forces and to every woman who has 
struggled to 'be treated with dignity 
and respect in the workplace. 

Mr. President, the reports from the 
Tailhook incident are appalling. But 
for the victims of this incident, the 
fear, mistreatment and degradation did 
not end there. It is shameful that the 
women who brought forth their claims 
were scorned and that the investiga
tion that followed was simply a farce. 
Had the DOD's inspector general led 
the investigation from the beginning, 
the entire process could have been ef
fective, and could have demonstrated 
our armed services' commitment to its 
women members. What was dem
onstrated instead was an inability to 

make the tough decisions needed to en
sure a fair and thorough investigation. 
The officers involved let their alle
giance to the outdated culture within 
an institution and to their male col
leagues overshadow their better judg
ment. 

This lapse is inexcusable. It is en
tirely appropriate that four of the five 
officers involved in the Tailhook inves
tigation will lose their positions or be 
farced to retire as a result. If simply 
human decency does not convince all 
members of the military to treat 
women employees with respect, dis
ciplinary actions should. 

I hope, Mr. President, that Tailhook 
and its investigation will be used in the 
future as the impetus for every mili
tary branch to help root out sexual 
harassment, and that this will be the 
final chapter in a book that dishonors 
what has been otherwise a fine institu
tion that has served its country well.• 

SERIOUS FLAWS FOUND IN WINGS 
OF DOUGLAS C-17 

• Mr. D'AMATO. Mr. President, there 
is a quiet celebration going on in the 
B-lB Program office. Why? Because 
after years of being pilloried as the 
"mother of all lemons," the B-lB's rep
utation as a flying Edsel is about to be 
eclipsed by the C-17. The press will not 
need the B-lB to kick around anymore, 
because working on the C-17 has be
come the equivalent of a Ph.D. pro
gram for quality control inspectors, 
auditors, trouble shooters, and, thus, 
reporters. 

I ask that an article that appeared in 
the Los Angeles Times on September 
24, 1992, entitled "Serious Flaws Found 
in Wings of Douglas C-17" be printed in 
the RECORD. 

We can only hope that the Senate 
conferees on the Defense authorization 
and appropriations bills are able to im
press upon their House colleagues the 
importance of reining in the C-17 be
fore it becomes the Air Force equiva
lent of the A-12. 

The article follows: 
[From the Los Angeles Times, Sept. 24, 1992) 
SERIOUS FLAWS FOUND IN WINGS OF DOUGLAS 

C-17 
(By Ralph Vartabedian) 

A Pentagon investigation has found seri
ous defects in the wings of the McDonnell 
Douglas C-17 cargo jet, which could result in 
premature cracks-potentially the most se
vere problem yet in the long-troubled pro
gram. 

The flaws, which were revealed in a report 
obtained Wednesday by The Times, have 
prompted questions about the safety of the 
aircraft. Remedying the problem also would 
significantly boost the program's cost and 
further delay its production. 

The investigation by the Pentagon's in
spector general means more bad news for the 
company's Douglas Aircraft unit in Long 
Beach, which has been struggling with de
fense industry cutbacks and production prob
lems on its commercial programs. Thousands 
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of workers have lost their jobs in recent 
years. 

The Air Force plans to buy 120 C-17s for an 
estimated S40 billion, making it one of the 
firm's largest programs in Long Beach. The 
program is already about Sl billion over 
budget, a cost borne so far by McDonnell, 
and development of the C-17 is more than a 
year behind schedule. 

A McDonnell spokesman said the company 
" could not comment on a report that we 
haven't seen. " McDonnell officials have pre
viously said that some wing rivets did not 
meet specifications but that the problem has 
been corrected and the existing wings are 
more than adequate. 

Potential safety risks from the wing flaws 
and the cost to remedy the defects are not 
known, but the government is " not pro
tected" financially and needs to urgently 
conduct testing to determine the extent of 
the problem, according to a memorandum to 
Air Force officials included with the inspec
tor general 's report. 

The investigation found that the quality 
standards for the C-17 did not comply with 
government requirements and that manufac
turing procedures were "not followed and in 
some instances confusing or nonexistent. " It 
also found that quality control data was 
"missing or incomplete." 

Thousands of rivets that hold each wing 
together were improperly installed by Doug
las . with automated machines, the report 
found. After they were inserted into the 
wings, the rivets expanded twice as much as 
the company's specifications called for, the 
report said. 

Rep. John Conyers (D-Mich.), who re
quested the Pentagon probe, said the find
ings raise " serious doubts about the safety of 
the aircraft" and asked Defense Secretary 
Dick Cheney to ground the four existing 
cargo jets undergoing test flights at Edwards 
Air Force Base. 

But Air Force officials said McDonnell's 
riveting procedures do not pose any flight 
safety or durability problems, though the of
ficials had not examined the inspector gen
eral's findings as of Wednesday. 

In addition to the rivet problem, the in
spector general report found that McDonnell 
had improperly installed two-piP;ce fasteners 
or nuts and bolts in the wings, which were 
responsible for fuel leaks that forced the air
craft to be grounded three times in the last 
year. 

The report found that the government is 
not protected either financially by the C-17 
contract warranty or technically by durabil
ity tests on a special aircraft. 

Despite the fuel leaks, McDonnell has as
serted in recent weeks that the flight pro
gram is going well and is meeting many of 
the objectives set by the Air Force. So far 
four of the jets have flown about 500 hours at 
Edwards Air Force Base. 

"We believe remarkable progress has been 
made in the C-17 program during the past 12 
months, both in production and flight test
ing," David 0. Swain, McDonnell senior vice 
president, said in a recent company news re
lease. 

But Conyers asserted in his letter to Che
ney that the C-17 program amounts to a 
"procurement disaster" and asked Cheney to 
take urgent action to protect flight crews. A 
Conyers aide said that it appears that 26% of 
the wing rivets were overexpanded-meaning 
that the rivets fit too tightly inside the 
holes drilled in the wing. Each wing contains 
more than 100,000 rivets, according to a 
McDonnell source. 

The allegations that McDonnell had im
properly installed rivets surfaced in March, 

1991, when The Times reported that the Fed
eral Bureau of Investigation was looking 
into whether the rivets had been improperly 
installed and the problem covered up by 
McDonnell officials. 

That investigation was later dropped by 
the Department of Justice, but congressional 
investigations of the problem continued and 
last year Conyers asked the inspector gen
eral to conduct a thorough investigation. 

" It sounds like the same old news we heard 
some time ago, " Col. Larry Greer. An Air 
Force spokesman, said about the inspector 
general 's report. 

The inspector general did not examine any 
rivets on the aircraft before concluding that 
they had been overexpanded. Instead, the 
conclusion was reached after reviewing qual
ity control records that showed the auto
mated riveting machines had used improper 
tolerances on sample runs, known as test 
coupons. 

The coupons were originally reported lost 
or destroyed by McDonnell in the FBI's in
vestigation, Conyers said. He termed the 
misplacement a possible cover-up of the 
problem and on Wednesday asked Atty. Gen. 
William P . Barr to reopen his investigation.• 

PRESTON, MD 
• Mr. SARBANES. Mr. President, I 
would like to bring to the Senate's at
tention the lOOth anniversary of the in
corporation of Preston, MD, and the 
65th anniversary of the founding of the 
Preston Volunteer Fire Co. 

Preston, which was formerly called 
Snow Hill, is a rural Eastern shore 
town that was established around the 
present M.E. Church built on farmland 
deeded by Philemon Willis. Soon after 
the church was erected, William 
Gootee set up a general store with a 
post office. People from nearby farms 
made weekly excursions to Snow Hill 
to do their shopping and pick up mail. 

As the town grew and more demands 
were placed on the post office , frequent 
delays in the mail service became com
monplace because there was another, 
much larger, Snow Hill in Maryland al
ready. in 1856, Snow Hill changed its 
name to Preston. The name Preston 
was most likely selected to memorial
ize Alexander Preston, a prominent 
Baltimore lawyer at the time who had 
business in the town. 

Before 1890 and the advent of the rail
road in Preston, the town grew at a 
slow pace due to a lack of transpor
tation facilities. The Choptank River 
was the principal mode of transpor
tation before that time. However, the 
introduction of the railroad in Preston 
greatly influenced the town's growth. 

With the addition of electric lights in 
1908, and the completion of the State 
road in 1916, Preston was positioned on 
the main artery of traffic up and down 
the peninsula. The town's location and 
strong community provide an excellent 
environment for businesses. Today, two 
of the community's outstanding enter
prises include the Preston Trucking 
Co. and A.W. Sisk & Sons, Inc. , a 
canned foods brokerage. 

Preston retains the smalltown charm 
that attracted residents over a century 

ago. It remains a farm community that 
welcomes people and is famed for its 
hospitality and congenial atmosphere. 
I want to thank Ms. Dora Mitchell, a 
local historian, for sharing her knowl
edge of Preston's history with me. 

I join the citizens of Preston and 
Caroline County in honoring a town 
which has experienced a century of his
tory and change and to wish the town 
a joyful celebration during this notable 
anniversary.• 

ECONOMIC PROGRAMMING FOR 
RUSSIAN TELEVISION 

• Mr. BRADLEY. Mr. President, I com
mend to my colleagues an article by 
Dr. Arthur Obermeyer appearing yes
terday in the Christian Science Mon
itor. Dr. Obermeyer has been involved 
in helping the people of the former So
viet Union manage the difficult transi
tion from communism to market cap
italism. His approach, using the power 
of television to teach the people of the 
former Soviet Union about the basic 
workings of a market economy and to 
correct misunderstandings about how 
our system works, represents the kind 
of innovative program we should be 
thinking about. 

As I argued when I introduced the 
Freedom Exchange Act, what the peo
ple of the former Soviet Union need, 
more than our dollars , is our ideas. 
High expectations have been raised by 
the fall of communism and by the im
ages of the West that now pour into the 
region. What is missing, however, is an 
understanding of what it will really 
take to make the transition from com
munism to a free market society. Pro
grams like that described by Mr. 
Obermeyer and the Freedom Exchange 
Act can make a real contribution to 
filling that gap. They represent the 
kind of modest investment that will 
yield us significant dividends in the 
years to come. 

I commend Dr. Obermeyer on his 
good work and ask that his article be 
inserted into the RECORD at this point. 

The article follows: 
[From the Christian Science Monitor, Sept. 

28, 1992) 
RUSSIAN TV: AN UNEXPLOITED OPPORTUNITY 

(By Arthur S. Obermayer) 
Soviet citizens lived in isolation from the 

rest of the world for over 70 years. Now these 
280 million people must bridge the gap and 
learn how to function in a free-market econ
omy. Educating so many people to cope with 
such drastic political and economic changes 
is a monumental task. But the global cost of 
failure would be enormous. 

From early childhood, Westerners experi
ence free-market concepts through watching 
TV advertising, playing games like Monop
oly, and selling lemonade and Girl Scout 
cookies to neighbors. Even the brightest and 
best-educated Russians have not had this 
kind of exposure and do not automatically 
grasp concepts that are obvious to us. This 
lack of understanding causes them to be ap
prehensive about the disruptive effect of re-
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forms on their lives. They fear unemploy
ment, hopelessness, and higher prices and 
have little appreciation of how the bitter 
medicine of today can lead to a healthier so
ciety tomorrow. 

The challenge to the world has been to find 
the most effective and rapid methods of help
ing these people. The top-down approach to 
economic reform breeds resistance, frustra
tion, and disillusionment. It runs the risk of 
ultimate failure. Russian leaders need to use 
all their resources to convince the public 
that the direction they are taking is sound. 
Approaches that will change attitudes devel
oped under 70 years of communism are at 
least as vital as instruction. Today, many 
American organizations are sponsoring semi
nars, courses, exchange programs, and in
ternships. These activities are important but 
reach at most a few hundred thousand peo
ple. How do we reach the other 280 million? 

The Soviet government spent billions of 
rubles to construct two sophisticated na
tional satellite television networks that 
reach even the remotest parts of the coun
try-a country with 11 time zones covering 
one-sixth of the earth's land mass. Over 90 
percent of homes have television sets, four 
times as many as have telephones. Leaders 
knew its propaganda power. Television is the 
principal source of information and enter
tainment for the majority of Russians who 
have met few foreigners and understand no 
Western language. 

Television networks can be used to help 
them understand the dynamics of a free-mar
ket economy. But to get programs on the air 
requires solid business connections. Personal 
relationships are critical because Russians 
mistrust their government and ours. They 
are suspicious of anyone they do not know 
and quickly recognize propaganda for what it 
is. Still, entrepreneurial organizations that 
can deal directly with television profes
sionals there can overcome these problems. 

For the past two years, my organization 
has been helping many Soviet, now Russian, 
television producers put together low-cost 
broadcasts on market economics. One ap
proach has been to provide American video
tapes on relevant subjects. Some tapes are 
instructional, but more often they deal with 
Russian misperceptions about our economic 
way of life. Most Russians think you can be
come wealthy only if you deal on the black 
market, exploit workers. or do something 
else dishonest. We have countered by provid
ing US videotapes on the struggle of entre
preneurs to succeed in our society, showing 
bow success can lead to better jobs for work
ers and an economically healthier commu
nity. 

Another one of our national television se
ries uses Russian television crews to follow 
the lives of their fellow countrymen who are 
temporarily in the United States for on-the
job training or as interns. The programs 
focus on their experiences and perceptions 
and emphasize the obligations and respon
sibilities of employers and employees to each 
other. They also demonstrate what it is like 
to shop in an American store and live in an 
American home. Each episode covers individ
uals that the average Russian can relate to, 
such as farmers. craftsmen, shopkeepers, and 
managers. 

Last year we also helped convert a well-es
tablished, popular prime-time television se
ries from its original science theme to mar
ket economics. The series was based on US 
interviews by the internationally known 
Russian host, Sergei Kapitsa, with famous 
Americans including economists Paul Sam
uelson, John Kenneth Galbraith, Milton 
Friedman, and Larry Summers. 

Al though these programs provide only a 
small po~tion of what is needed, they have 
received the enthusiastic support of Russian 
reform leaders, television professionals, bud
ding business executives, and ordinary peo
ple. Russian television organizations have 
borne most of the ruble cost of producing 
programs and have made free air time avail
able. Still, much of the technical and pro
grammatic resources must come from the 
West and be paid for with hard currency. 

Thus far, my limited resources have been 
the primary source of financial support for 
our efforts. The US government does not 
consider this a priority and has not provided 
any private-sector funding specifically for 
t elevision. Furthermore, the Russian econ
omy has not yet developed to the point 
where commercial sponsorship is viable. To 
compound the problem, even major private 
foundations have defined their roles in such 
a way as to lose sight of this important goal. 

The Western world has a unique oppor
tunity to influence these people, but it must 
act soon, before the opportunity 
dissappears.• 

REGARDING AX 
• Mr. D'AMATO. Mr. President, the 
latest issue of Proceedings includes an 
article by Capt. R.M. Nutwell entitled 
" AX * * * or VF AX." Considering Act
ing Navy Secretary O'Keefe 's recent re
mark that deep-strike interdiction "is 
not a tertiary kind of mission, " I be
lieve that Captain Nutwell's argument 
for a naval variant of the F-22 is both 
timely and proper. 

I commend this essay to my col
leagues, and ask that the full text of 
the article be printed in the RECORD. 

The article follows: 
AX * * * OR VF AX? 

(By Capt. R.M. Nutwell, USN) 
The Navy has decided it needs an "AX" 

medium-attack aircraft to succeed the ill
fated A- 12. Since the AX will probably be the 
only all-new tactical aircraft development 
program the Navy can afford in the next 10 
to 15 years, it represents the future of naval 
aviation. But a " son of A-12" medium-attack 
aircraft optimized for the long-range strike 
mission is not the plane we should develop. 

Why? Because we need a new fighter even 
more urgently than we need a new strike air
craft. Since we can buy only one all-new air
craft, it clearly must be multi-mission. Be
cause airframe-engine performance require
ments and modern weapon-sensor capabili
ties make it much easier to adapt a fighter 
design to the strike mission than vice versa, 
it must be a multi-mission fighter , one that 
also can perform the strike mission. 

The first requirement for a successful air 
campaign, including long-range strike mis
sions, is air superiority. While strike aircraft 
can contribute to air superiority by attack
ing surface-to-air defenses and airfields, the 
key player in the air-superiority campaign is 
a fighter force capable of sweeping the 
enemy fighters from the air, as U.S. fighters 
have always done- most recently in Oper
ation Desert Storm. It is imperative that 
Navy air wings have a front-line fighter ca
pable of pacing the threat in the 21st cen
tury. 

By 2010 the tactical fighter threat will in
clude large numbers of fourth-generation 
fighters and perhaps a significant number of 
even more capable aircraft-versions of the 

French Rafale or the European Fighter Air
craft. We can expect to face fighters incor
porating stealth technology, enhanced ma
neuverability, and higher cruise speeds. 

If we build a medium-attack AX, what air
plane will Navy fighter squadrons be flying 
against these threats? Answer-the F/A-18E/ 
F , an airplane that will clearly not give us 
the capability advantage we have always en
joyed. While the Hornet is an excellent 
strike fighter and a good match for current 
fourth-generation air threats, it will be too 
slow and insufficiently stealthy, and may 
lack adequate range to serve as the Navy's 
front-line fighter in the 21st century. 

The future of fighter aviation lies with the 
technology incorporated in the Air Force's 
F-22 advanced tactical fighter (ATF). By 
combining stealth technology, "super
cruise" (supersonic cruise at about Mach 1.4 
without afterburner), and outstanding ma
neuverability, this airplane will revolution
ize air-to-air warfare. If the Navy is to stay 
ahead of the fighter threat, it must have an 
aircraft with ATF capabilities. Not only 
would an ATF variant (call it VFAX) 
counter the future fighter threat, it would 
also provide the range and mobility required 
for fleet air defense against future bomber
antiship missile threats. 

But what of the long-range strike mission? 
First, we must recognize that cruise missiles 
will claim an increasingly larger share of 
this mission as their capabilities improve. 
While manned aircraft will continue to be 
needed for some targets deep in the enemy 
interior, this mission is no longer of suffi
cient importance to justify building a dedi
cated aircraft, especially when it will be the 
only new airplane we can afford. 

Second, a VFAX derived from the ATF 
concept would be capable of performing the 
residual strike and other air-to-ground mis
sions that will continue to require the inher
ent flexibility of manned aircraft: interdic
tion, close air support, and suppression of 
enemy defenses. While I am not aware of any 
cases in which an attack aircraft design was 
successfully converted to a fighter, there are 
numerous examples of fighter designs serv
ing successfully in an attack role, e.g., the 
F-15E, the F/A- 18, the F-16, and the F-4. This 
is true because fighter capability is still 
driven by airframe performance, while strike 
capability is driven largely by weapon sys
tem performance, and survivability in the 
strike mission is actually enhanced by fight
er-type airframe performance. 

To the argument that an ATF-based VFAX 
would have insufficient payload, I would an
swer that weapon delivery accuracy has re
duced the requirement to carry several tons 
of ordnance; four- to six-thousand pounds of 
payload should be sufficient now. While it is 
true that more is almost always better, a 
large air-to-ground payload is no longer of 
sufficient importance to drive the design of 
our only next-generation tactical aircraft. 
We should be willing to give up some payload 
to get a true multi-mission aircraft that will 
keep pace with the fighter threat. 

As to the argument that a multi-mission 
airplane would be too expensive, it would be 
much cheaper than two separate develop
ment programs, especially when numbers of 
aircraft to be bought are considered. Fur
thermore, the shrinking of deployed air 
wings and the unpredictability of future mis
sions dictate that we must give the battle 
group commander deck full of multi-mission 
aircraft. 

If we share the long-range strike mission 
with Tomahawk and decline to develop a 
dedicated follow-on strike airplane. will we 
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weaken the rationale for aircraft carriers? 
Not in the eyes of those who truly under
stand the modern role of carrier battle 
groups in sea control and power projection 
ashore. Long-range strike is but one element 
of power projection, and success in both mis
sions starts with control of the air. Maritime 
interdiction operations, protection of friend
ly shipping, and support of noncombatant 
evacuations or ground forces ashore are all 
likely carrier battle group tasks that do not 
necessarily involve deep land strikes. 

The Navy should abandon the long-sacred 
tenet that long-range strike is the raison 
d'etre for aircraft carriers. Clinging to such 
reasoning will ultimately sink the carrier 
because it fails to recognize that cruise mis
sile-technology offers a much cheaper, lower
risk, effective way to conduct many long
range strike missions, and does not recognize 
the other critical missions that carrier bat
tle groups perform. 

The Navy should scrap the AX concept in 
favor of a VF AX-naval strike-fighter vari
ant of the ATF. To build a single-mission 
medium attack aircraft would squander 
naval aviation's declining resources on a 
shrinking mission, and consign Navy tactical 
air wings to second-class status for a genera
tion.• 

THE RISE OF RACIAL HATE 
CRIMES IN GERMANY: ANTI-SEM
ITISM WITHOUT JEWS 

• Mr. SIMON. Mr. President, during 
this session of the 102d Congress, I have 
been inserting statements in the CON
GRESSIONAL RECORD regarding anti
Semi tism. The hatred this prejudice 
breeds is still widespread. Earlier this 
year, I inserted a statement in the 
RECORD about the rise of neo-Nazism in 
Germany. Today I would like to spe
cifically focus on the recent wave of 
antiforeigner violence in Germany. 

The Federal Republic of Germany, to 
its credit, has tried to educate its peo
ple about the horrors of Nazism and 
Nazi Germany's barbaric racial policy. 
Most Germans accept the responsibil
ity of their past and realize that it 
must not happen again. But the vio
lence against foreigners in Germany 
these past 2 months is something the 
people of Germany must realize is 
frightening to the rest of the world. 
While most of the victims now are not 
Jews, but Gypsies, Vietnamese , Turks, 
and so forth, people outside Germany 
see this as a flashback to the 1930s. 

Most people from the former East 
Germany, where most of the anti-for
eigner violence is taking place, have 
not been exposed to a thorough edu
cation program that West Germans 
have experienced since World War II. 
East Germans were taught in school 
that they, too, were victims of Nazism, 
and many were, but now that Germany 
is unified the world community finds it 
difficult to accept these acts of 
hooliganism against people who are 
ethnically different. 

The most disturbing response to this 
crisis is not what some bigoted people 
believe, but rather the anemic response 
by the German Government. Germany 

does have a liberal asylum law that 
may need some minor revisions, but 
this is not the root of the problem. 
Most politicians in Germany have been 
unwilling to unequivocally and force
fully condemn these attacks. There is 
an unemployment problem in the East
ern states, but blaming foreigners for 
the failures of communism and the cost 
of reunification is clearly wrong. It is 
scapegoating of the most ugly kind, 
and it is something that Germans 
should realize is unacceptable to the 
international community. 

Recent street demonstrations on Au
gust 22 in the eastern German city of 
Rostock is the most recent example of 
German hate crimes. Armed with 
knives, starter pistols, and gasoline 
bombs, a mob of "skinheads" spoke at 
meetings, flaming the hatred of angry 
youth and showed that the neo-Nazis ' 
organized campaign of terror against 
asylum-seeking immigrants has been 
gaining strength. It started in Rostock 
but quickly spread to dozens of German 
towns and cities. Other recent events, 
such as the defacing of war memorials, 
is further evidence of a rise in neo-Nazi 
activities and hate crimes. These 
criminal acts have been aimed not just 
at asylum-seekers and foreign guest 
workers, but also foreign students and 
tourists. 

This disturbing sequence of violence 
has brought with it a simplistic pro
gram of racial hatred: "Freedom for us 
means foreigners out! Prosperity for us 
means foreigners out! Germany for the 
Germans means foreigners out!" These 
words are received by loud cheers from 
rightwing extremists. More disturbing, 
the rightwing German Republican 
Party and the People 's Union have 
done well in the elections at the state 
level. Nationalistic parties have used 
immigration as a way to gain support 
among those who worry about the 
economy. 

Many German citizens have been de
ceived by those who blame immigrants 
and the political asylum law in the 
German Constitution. But the main 
problem is not immigration. It is racial 
hatred and xenophobia. This new wave 
against non-Germans is anti-Semitism 
without Jewish people. In a Germany 
largely without Jews, European refu
gees and other visible minorities have 
become the new scapegoats for Ger
many's problems. In the more permis
sive climate of post-cold war Germany, 
the anti-Semitism and racial hatred 
that had been just below the surface 
has again come to light. Just as they 
did during the troubled Weimar Repub
lic, these racists pick the most vulner
able, defenseless group of people to 
take advantage of popular frustration 
during a transition period. 

Years before the new wave of asylum
seekers began coming to Germany, 
neo-Nazis had won 7.5 percent of all 
votes cast, which entitled them to 11 
seats in the legislature, and to sit in 11 

of Berlin's 12 borough councils. There 
were 1,150 attacks by rightwing ex
tremists reported by German authori
ties in 1991. It is a worrisome trend. 

Chancellor Helmut Kohl has reacted 
to the violence by launching a national 
antiracism campaign. This has done 
little to soothe tensions throughout 
Germany, but it is a necessary first 
step. But more should be done. Protec
tion for foreigners has been totally in
adequate, and this ought to be rem
edied immediately. German officials 
have also been slow to investigate the 
organizations of the racist activities. 
As a result, rightwing hate crimes have 
been tolerated to a shocking degree , In 
the short term, law enforcement must 
be strengthened. 

Germany's constitution offers asy
lum to all genuine political refugees. 
But now Chancellor Kohl has called for 
changes to article 16 and the German 
Government plans on deporting thou
sands of Romanians, mostly Gypsies, 
by November 1 of this year. These Gyp
sies, many of whom had relatives fall 
victim to Nazi racial policies, will now 
be forced to return to a country that 
does not accept Gypsies as part of their 
population. The renowned human 
rights organization, Helsinki Watch, 
says: "Gypsies in Romania have been 
the target of increasingly violent at
tacks since the revolution that toppled 
Nicolae Ceausescu." By singling out 
Gypsy asylum-seekers, Germany is pro
moting another scapegoat for its reuni
fication problems. 

By making the asylum law a central 
issue in German politics, the Kohl gov
ernment has given rightwing extrem
ists a legitimacy they do not deserve. 
Racial hatred must be met with edu
cation, forceful denunciations, and a 
genuine commitment to basic human 
rights. 

The German Government ought to 
set the tone for a more tolerant Ger
many. They have a special responsibil
ity to do no less.• 

THE E-2C HAWKEYE 
• Mr. D'AMATO. Mr. President, the 
latest issue of Proceedings includes a 
letter in the " Comment and Discus
sion" section from Comdr. Robert 
Chamberlain, USNR, regarding the fu
ture of carrier-based airborne early 
warning. I believe Commander Cham
berlain's assessment of the precarious 
state of carrier-based airborne early 
warning is correct, and I agree whole
heartedly that the development of a 
follow-on to the E-2C needs to begin 
now, though I would differ with his 
funding source. 

I commend this essay to my col
leagues, and ask that the full text of 
the essay be printed in the RECORD. 

The essay follows: 
PRESS RELEASE FROM HELL 

Commander Robert M. Chamberlain , U.S. 
Naval Reserve-Commander Pritulsky was 
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right on the mark about the state of air
borne early warning (AEW) in the Navy. He 
also was entirely correct in suggesting that, 
unless something is done now to sustain an 
organic AEW capability for carrier air wings, 
AEW will become exclusively an Air Force 
mission. 

The painful lessons learned-and losses suf
fered-by the Royal Navy in 1982, when it 
went to the Falklands without a seagoing 
AEW capability and beyond the range of 
land-based AEW support, should not be lost 
upon us. A glance at a globe should prove to 
anyone with any understanding of aircraft 
operations that continuous, long-range, 
land-based, AEW support all over the world 
is, quite frankly, impossible. A carrier-based 
AEW aircraft is the only surveillance plat
form that can support a battle group in dis
tant locations whenever rapid reaction and 
sustained AEW and surveillance coverage are 
required. 

Navy acceptance of Air Force AEW support 
for its carrier battle groups certainly would 
produce strong suggestions that the aircraft 
carrier is no longer required. Advocates of 
the B-2 bomber are already saying that it 
can conduct sustained, long-range conven
tional strikes virtually anywhere in the 
world. If the Air Force developed a team of 
B-2s, Airborne Warning and Control System 
(AWACS) aircraft, and aerial tankers for 
long-range strike missions, how could the 
Navy make the case for keeping aircraft car
riers? 

Therefore, to maintain the carrier battle 
group's viability as a vital U.S. military 
asset in future conflicts-where flexibility, 
quick response, and endurance on station are 
required-an organic AEW capability is es
sential. 

There are three possible approaches to sus
taining AEW support for the battle groups. 
The first is to spend more money on the ex
isting E-2C fleet and try to keep it alive. 
This approach does not solve the problem; it 
merely postpones it for a few years-at a sig
nificant cost to the taxpayer. The second ap
proach is to do nothing; tantamount to giv
ing the AEW mission to the Air Force. 

The third approach is to start immediately 
an aggressive program to develop an AEW 
system to replace the E-2C. The main obsta
cle to this solution is the Navy's intense in
ternal debate over future attack and fighter 
aircraft: AX vs. F/A-18E/F vs. F-14 
Quickstrike vs. ATF. All this haggling has 
pulled attention away from the desperate 
situation carrier air wings find themselves in 
with regard to support aircraft. The carrier
aviation community must take a total-force 
out-look and admit that AEW aircraft, tank
ers, and even carrier on-board delivery air
craft are as critical to overall mission suc
cess as strike and fighter aircraft. 

Many will respond to this by saying that 
support-aircraft programs will have to wait 
until the problems with attack and fighter 
programs are resolved. We cannot afford to 
wait. The Air Force has started a radar-de
velopment program for an eventual AWACS 
replacement. Given that AEW system per
formance requirements for the Navy and the 
Air Force will be similar in the future, this 
sets up a perfect opportunity to begin a joint 
Navy-Air Force system development pro
gram for the next generation of AEW air
craft. The goal of a Navy-Air Force AEW 
program should be the development of a sys
tem that can be integrated in a carrier-based 
aircraft-such as the S-3 Viking- and a land
based aircraft such as the C- 17 or the KC-10. 
A joint development program would reduce 
significantly the research and development 

costs of an AEW system for both services, as 
well. As an initial contribution to a joint 
AEW-development program, the Navy could 
use the money earmarked for the upgrading 
of the E- 2C. 

A program like this would let the Navy ad
dress its carrier-based AEW needs well into 
the 21st century, and ease joint-service
interoperability problems. Before the Navy 
can commit to this, or any other course of 
action, however, it must admit, as a service, 
that it indeed has a problem in this crucial 
area.• 

ADMINISTRATION'S DIGITAL 
TELEPHONY PROPOSAL 

• Mr. LEAHY. Mr. President, the ad
ministration has come to Congress 
seeking help to preserve law enforce
ment's ability to wiretap communica
tions in light of new and developing 
technologies. The latest proposal would 
require communications service and 
equipment providers to accommodate 
law enforcement's needs in developing 
their products. 

The Judiciary Subcommittee on 
Technology and the Law is working 
with the Commerce Committee and our 
colleagues in the House of Representa
tives to address this problem. My goal 
is to assist law enforcement without 
jeopardizing privacy rights or frustrat
ing the development of new commu
nications technologies. 

While it is not possible to resolve the 
digital telephony issue in the waning 
days of this session, I have committed 
to the Attorney General and the Direc
tor of the FBI that I will work with 
them over the next several months. 
The legal and technical issues are com
plex. Congress has an obligation to 
consider them carefully. 

Last week, a broad coalition of civil 
liberties and privacy advocates, as well 
as telephone and computer companies 
issued a report on the administration's 
digital telephony proposal. This analy
sis raises several important questions 
about the breadth of the proposal and 
about its cost to consumers. While 
major computer companies like IBM, 
Digital, Microsoft , and Sun Microsys
tems as well as AT&T and the U.S. 
Telephone Association are concerned 
about the administration's proposals, 
they agree that " the FBI is entitled to 
full cooperation in its efforts to exer
cise the powers granted to it in the 
wiretap statute. " I agree and strongly 
encourage industry to continue to 
work with the FBI in the context of 
the ad hoc technical working groups 
that have been meeting for the last 
several months. I include the coali
tion's report in the RECORD for the in
formation of all Senators. 

Let me raise one related point. The 
administration has expressed concern 
about the increased use of encryption 
devices by businesses that store and 
transmit data. The bottom line is that 
the Government would like trap doors 
into all encryption technology that 

could be used by potential targets of 
law enforcement investigations. In the 
course of hearings in the House Judici
ary Committee, industry representa
tives opposed efforts to restrict their 
ability to protect their systems from 
industrial espionage and hi-tech crimi
nals. 

I have made it clear to Attorney Gen
eral Barr and Director Sessions that 
while I am prepared to work with them 
on the digital telephony issue, I have 
no intention of forcing American busi
nesses to make their computer systems 
vulnerable. Any such proposal would 
have grave consequences for American 
competitiveness. In today's global 
economy, we cannot afford to ham
string U.S. telecommunications and 
computer industries. 

The executive summary follows: 
ANALYSIS OF THE FBI PROPOSAL REGARDING 

DIGITAL TELEPHONY 
EXECUTIVE SUMMARY 

Athough the FBI has characterized its pro
posed "Digital Telephony" legislation as re
lating to the preservation of government's 
ability to engage in authorized wiretapping, 
the proposal actually requires that all com
munications and computer systems be de
signed to facilitate interception of private 
messages, on a concurrent and remote 
basis-thus imposing new engineering stand
ards that go far beyond any existing law. As 
currently drafted, the proposal would impose 
substantial costs and create significant un
certainties, despite the absence of any clear 
showing that the proposed measures would 
be either effective or necessary. In addition, 
the proposal raises serious security and pri
vacy concerns. 

Beginning some time last year, the FBI 
has expressed concern that technological 
changes occurring in the telecommuni
cations industry might have an adverse af
fect on the ability of law enforcement offi
cials to conduct lawful, authorized wire
tapping. For example, the FBI has raised 
questions about its ability to extract indi
vidual telephone calls from multiplexed sig
nals sent over light fibers using new digital 
protocols. Various FBI proposals have gen
erated concern on the part of industry that 
the security and privacy of electronic com
munications and computer systems might be 
weakened and that the competitiveness or 
technical advancement of various systems 
might be undercut. No one in industry chal
lenges the FBI's right to cooperation in 
seeking to implement wiretaps or disagrees 
with the proposition that law enforcement 
officials need communications interception 
tools to do their vital job. The communica
tions industry, network users and public in
terest groups are concerned with the broad 
sweep of the FBI's draft proposal and the po
tential uncertainties and costs it would im
pose. This memorandum explains the basis 
for those concerns. 

Although the FBI proposal is described as 
relating to " digital telephony," it actually 
applies to all forms of communication, in
cluding all computer networks. The proposal 
requires that equipment be designed to give 
access to communications on a "concurrent" 
basis, regardless of the mobility of a target, 
in isolation from messages being exchanged 
by any other persons. These requests may 
have complex and differing application in 
different contexts, but they would certainly 
introduce additional costs and substantial 
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uncertainties for both equipment manufac
turers and everyone who offers messaging 
service to others. These days, the list of 
those covered by the proposal (" providers of 
electronic communications services" and 
" PBX owners" ) includes just about everyone. 
Because the wiretap statute was writ ten to 
protect the privacy of a broad range of com
munications types, and because of the grow
ing independence and intermixing of all 
forms of communications, the statutory lan
guage of the FBI proposal could turn out to 
require redesign or expensive alternation of: 

(1) Public electronic mail systems, like 
those offered by MCI, AT&T and a host of 
other companies and individuals; 

(2) all telephone switches and the sophisti
cated equipment used by long distance car
riers; 

(3) software used by online information 
services like Prodigy, GEnie, Compuserve, 
America Online and many others; 

(4) local area networks, linking all kinds of 
computers, operated by small businesses, 
colleges and universities and many other 
types of organizations, including links into 
these systems from other homes and offices; 

(5) PBXs owned by small and large busi
nesses; 

(6) high speed data networks connecting 
workstations with mainframes and super
computers, as well as those carrying messag
ing traffic across the "Internet; " 

(7) radio-based and cellular communica
tions systems, including pocket telephones 
and computers with radio-based modems; 

(8) the thousands of small personal com
puters owned by businesses, hobbyists, local 
governments, and political organizations 
that communicate with others via computer 
bulletin boards; 

(9) private metropolitan wide area commu
nications systems used by businesses such as 
large banks; 

(10) satellite uplink and downlink equip
ment supporting radio and television trans
missions and other communications; and 

(11) air-to-ground equipment serving gen
eral aviation and commercial aircraft. We 
are becoming an information economy and, 
accordingly, imposing mandatory system de
sign requirements on all those involved in 
the transfer of information has an impact on 
large numbers of people and most sectors of 
the economy. 

There is no doubt that evolving tech
nologies will challenge law enforcement offi
cials and industry alike. We need effective 
law enforcement tools, as well as appropriate 
levels of privacy and security in communica
tions and computer systems. The goals un
derlying the FBI proposal are valid and im
portant ones, but they may well be best 
achieved without additional legislation. In
dustry has historically cooperated with law 
enforcement and is presently engaged in on
going discussions to identify specific prob
lems and concrete solutions. This coopera
tive process will lead to needed exchanges of 
technical information, better understanding 
on all sides of the real policy issues, and bet
ter, more cost-effective solutions. Congress 
should reject the FBI proposal and encourage 
continuing discussions that will lead to more 
specific identification of any problems and 
to more concrete, cost-effective solutions. 

ANALYSIS OF THE FBI PROPOSAL REGARDING 
DIGITAL TELEPHONY 

What is Proposed? The most recent pro
posal imposes obligations to provide various 
generic interception " capabilities and capac
ities" and empowers the Attorney General to 
grant exemptions, after consultation with 
the Federal Communications Commission, 

the Department of Commerce and the Small 
Business Administration. See Attachment A. 
Any person who manufactures equipment or 
provides a service that failed to comply with 
the broad and vague requirements of the pro
posed statute would be subject to a civil pen
alty of $10,000 per day. 

How Serious is the Problem? The predicate 
for the FBI proposal is that advances in 
technology have made it more difficult for 
the government to intercept particular tele
phone conversations in the course of legally
authorized wiretapping. There have been few 
actual problems, historically, in executing 
authorized wiretaps. None have stemmed 
from characteristics of communications 
equipment design (as distinct from limita
tions in equipment capacity). On the other 
hand, it is clear that, over time, changes in 
the technologies used for communications 
will require the FBI (and the communica
tions industry as a whole) to use new tech
niques and to acquire additional equipment 
and skills. Some developments, such as 
encryption, may make interception (or, at 
least, understanding the contents of what 
has been " intercepted") much more dif
ficultr--but in ways that are not even ad
dressed and cannot be fixed by the proposed 
legislation. (It is difficult to evaluate the 
FBI argument that it would have asked for 
more interceptions if some technological 
barriers had not existed. There have always 
been and will always be some technological 
barriers to interception of the content of 
communications the participants seek to 
protect.) 

Existing law requires all companies provid
ing electronic communications services to 
cooperate fully with lawful requests from the 
FBI and other law enforcement officials-
and there is no history of any general failure 
to provide such cooperation. See Attachment 
B. Existing law also contemplates that the 
government will bear the costs imposed by 
the government's requests for access to com
munications. (As noted below, the proposal 
does not specifically extend that principle.) 
There is no showing that the government 
lacks the financial resources to modernize 
its communications equipment or to fund 
the costs of lawful interceptions that it initi
ates. Since the total number of content wire
taps in 1991 authorized by Federal and State 
courts was only 856 taps (and almost 60% of 
these were at the State level, 356 Federal 
versus 500 State), and since the call-set up or 
pen register tap orders for 1991 at the Fed
eral level were only 2,445, (thus, implying a 
national total under 7,000), it appears the 
costs may be better targeted to the specific 
lines or ports necessary, instead of burdening 
all lines or ports existing in the network. 
See Administrative Office of the U.S. Courts 
" Report on Applications For Orders Author
izing or Approving the Interception of Wire, 
Oral, or Electronics Communications (Wire
tap Report)" for the period January 1, 1991 to 
December 31, 1991 and letter from the Assist
ant Attorney General W. Lee Rawls to the 
Honorable Jack Brooks, Chairman of the 
Committee on the Judiciary of the United 
States House of Representatives, dated April 
23, 1992, providing the annual report of the 
Attorney General on pen register orders. By 
comparison, there were over 138 million ac
cess lines as of December 31, 1990 according 
to the United States Telephone Association 
and this does not include ports used for cel
lular or many other network accesses. (We 
understand the current FBI budget provides 
for $9 million for new digital telephony 
interception equipment.) Thus, although 
there is valid reason to be concerned that 

changes in technology will challenge law en
forcement agencies to find and adopt new 
techniques, there is no immediate crisis re
quiring swift action. 

Broad Scope of the Current Proposal : The 
FBI proposal covers all providers of " elec
tronic communications services" and all 
"private branch exchange operators." These 
days, that means just about everybody, in
cluding every business that has its own 
phone switch and every company that oper
ates its own local or wide area computer net
work. The Electronic Communications Pri
vacy Act defines " electronic communica
tions services" to include electronic mail, 
file transfers over a Local Area Network 
("LAN") and, indeed, every form of trans
mission of a message other than voice tele
phone calls (which are also covered by the 
proposal as "wire" communications), and 
sound waves in the open air (the only form of 
communication not covered by the proposal). 
See 18 U.S.C. 2510(12),05). All "providers" of 
such services would be affirmatively re
quired, within three years, to provide law en
forcement officials with the "capability and 
capacity" to intercept communications. This 
capability would have to be provided " con
currently" with the communication, without 
detection (apparently without regard to the 
target of the wiretap possibly employing so
phisticated wiretap detection capabilities), 
exclusive of any communications between 
other parties, regardless of the mobility of 
the target, and without degradation of serv
ice. 

These absolute requirements might not be 
capable of being met, as a technical matter, 
in some contexts, regardless of costs. The 
proposal is redundant, in the sense that it re
quires the ability to access communications 
at all points during their transmission, even 
though access at one point is all that is 
needed in any given circumstance. Although 
current wiretap law requires "minimization" 
and use of wiretaps as a "last resort," the 
proposal imposes obligations on all commu
nications systems as if preserving the ability 
to wiretap at any point should be the system 
designer's highest priority. The application 
of these requirements would have substan
tially different costs and other implications 
depending upon where in a communications 
pathway they were actually applied. In any 
event, they dramatically expand the nature 
and reach of current law-which requires co
operation but does not grant the government 
a right to redesign the communications net
work or the equipment used by large num
bers of businesses. 

The FBI has defended its proposal on the 
ground that it is only seeking to "preserve 
the status quo," by preventing changes in 
technology from taking away capabilities 
that Congress meant to assure when it 
passed the 1968 and 1986 wiretap statutes. But 
that mischaracterizes the "status quo" . The 
current wiretap statutes take the commu
nications networks as they find them and do 
not require any provider of communications 
s·ervice to redesign the system, or to refrain 
from using any particular technology, solely 
on the ground that such a technology would 
make interception more difficult. While 
there may well be sound reasons for all con
cerned to cooperate to seek to preserve for 
the government a practical ability to engage 
in authorized wiretapping, there is simply no 
existing legal authority for law enforcement 
officials to mandate the use of particular 
technologies and, thus, contrary to the 
claims made by the FBI, the proposal does 
not simply maintain the status quo, but 
greatly expands the jurisdiction of the At-
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torney General and would represent a giant 
step beyond current law and congressional 
intent going back to 1968. 

While the proposal imposes substantial un
certainties, to be discussed below, there is no 
question that, as drafted, it would have an 
extremely broad reach. As a result, it could 
complicate the development of various new 
technologies. Even though the language of 
the proposal would extend to cable informa
tion systems and Automated Teller Ma
chines ("ATM"), the FBI has stressed in its 
proposal that various systems might be ex
empted by executive action. But the exemp
tion authority is vague and standardless-so 
the net effect is that every system provider 
has to worry on a continuing basis about 
whether or not its system is covered. More
over, the proposal is clearly designed to 
cover any system facilitating two-way con
versation, regardless of the size of the com
munications service provider. In con
sequence, any small business that installs its 
own local PBX system for forwarding calls 
from customers could be required to replace 
its equipment with new switches that meet 
the law's requirements. If current online in
formation services do not track the "serv
ices" and "features" used by those who send 
messages through their electronic mail 
channels, then expensive modifications 
might be mandated. Because these electronic 
mail systems are all being joined together, 
and some function as links that forward mes
sages between other systems, all might have 
to be designed to all "real time" intercep
tion by retransmission to a remote site
even though delayed searches of stored files 
would seem to make a lot more sense in the 
context of electronic mail. 

Costs Likely to be Imposed by the Pro
posal: The costs imposed by this proposal 
would be passed on to consumers and to all 
subscribers to electronic communications 
services. The total costs, including costs im
posed by its potentially disruptive impact on 
planning for new computer and communica
tion technologies, cannot be fully assessed
but would clearly be very substantial. In its 
report on the FBI's proposal, the General Ac
counting Office ("GAO"), page 1, stated: 
"(N]either the FBI nor the telecommuni
cations industry has systematically identi
fied the alternatives, or evaluated their 
costs, benefits, or feasibility." . And further 
at page 4 of the GAO Report: 

"(T]he [FBI's] May proposal does not ad
dress what the telecommunications industry 
would need to do to be in full compliance 
with the proposal in the event it is enacted, 
the meaning of certain technical terms, or 
who would pay for the cost of wiretapping 
solutions." 

The proposal mandates compliance with 
very broadly stated functional standards and 
contemplates that exemptions (available 
from the Attorney General, without the ben
efit of any specific standards or criteria) will 
be granted only after this broad new govern
mental authority has been enacted into law. 
The most recent proposal assumes that the 
costs of compliance will become a cost of 
doing business imposed on all communica
tions service providers-and passed on to 
telephone ratepayers and other subscribers 
to electronic communications services. (The 
current law's provision that the government 
will pay reasonable expenses incurred in co
operating with a specific request for inter
ception have not been expressly applied to 
this new requirement to "provide the capa
bility and capacity" to respond to such re
quests.) Communication service providers 
and computer equipment manufacturers 

could suffer major losses as a result of 
delays, mandatory redesigns, and even prohi
bition of certain technological options. 
There has been no opportunity as yet to 
compare (1) the costs the FBI would incur to 
modernize its approach to interception (espe
cially given the data on the small number of 
taps performed annually) with (2) the costs 
that would be incurred by consumers as a re
sult of mandatory limitations on new tech
nology design applied to all technologies na
tionwide. 

Uncertainties Created by the Proposal: By 
attempting to establish open-ended duties, 
broadly defined, in statutory language, the 
current proposal creates substantial uncer
tainties and could cause controversy to sup
plant cooperation. For example, although 
current interception orders predominantly 
relate to voice communications, the draft 
proposal covers all forms of communication. 
The approach could sweep up systems rang
ing from the cellular pager to the high-speed 
network designed to transfer digital data be
tween supercomputers. It raises a wide vari
ety of questions: 

What exactly are the boundaries of the 
"public switched network" to which the pro
posal refers? 

On what basis would the Attorney General 
choose, or be required, to provide exemp
tions? 

How would the proposal affect systems 
that regularly encode messages at the point 
of origin? 

Does the required provision of capacity to 
intercept "concurrent with the transmission 
to the recipient" mean that an electronic 
mail or voice mail or facsimile mail system 
must be designed to signal the system opera
tor every time a message from a target of an 
investigation is accessed by the person to 
whom that message might have been ad
dressed? 

Will it be technically feasible to detect and 
separate just those parts of communication 
signal coming from a particular residence or 
other source, that "exclusively" represent 
the content coming from a particular indi
vidual? 

What is meant by the new, broad require
ment that the government be told what 
"services, systems, and features" have been 
used by the subject of the interception? 

Does the required provision of interception 
capacity "notwithstanding ... the use by 
the subject ... of any features of the .. . 
system" have the effect of requiring the sys
tem provider to offer to defeat any 
encryption mechanism it may provide to 
subscribers? 

Does the requirement to provide intercep
tion despite the target's mobility mean that 
systems that inherently allow users to send 
and receive from multiple points, without 
notice, cannot be used at all? 

Will it be physically possible or economi
cally feasible to prevent " degradation of 
services" if the functional requirement for 
real time tracking of any target means that 
some central database must be checked by 
the service provider's computers every time 
a communication is made? 

We don't know the answers to these ques
tions, despite their importance. More impor
tantly, the answers to key policy questions 
may differ substantially depending on what 
particular technology and interception need 
(and minimization goal) is being addressed. 
And we don ' t even know by what means pro
viders of electronic communications services 
and designers and users of electronic commu
nications and computing equipment will find 
out how the requirements will be applied to 

their systems. In short, the FBI's proposal, 
as currently drafted, may generate new and 
unnecessary controversy, despite its legiti
mate goals, by attacking perceived problems 
at the wrong level of generality. 

Threat to security and privacy: Ironically, 
in addition to creating uncertainty and im
posing costs, the proposal would itself create 
new and serious security risks and under
mine the privacy of electronic communica
tions. If electronic communications service 
providers must design their system to allow 
and ensure FBI access, then the resulting 
mandatory "back doors" may become known 
to and be exploited by criminals. Business is 
currently attempting to achieve greater se
curity in its communications, to counter the 
threats posed by unauthorized access, com
puter viruses, and electronic theft. A pro
posal the FBI seeks to justify in terms of law 
enforcement could well have the effect of fa
cilitating violations of law and reducing or 
preventing effective security measures. 

Threat to International Trade and Secu
rity Interests: As drafted, the proposal ap
pears to threaten U.S. interests in inter
national trade and competitiveness. Poten
tial purchasers abroad may not buy products 
or systems that they know have a "trap 
door" the United States Government can 
easily open. If U.S. manufacturers of commu
nications systems and equipment and com
puter software have to go through a bureau
cratic certification or clearance process that 
is not applicable to their foreign competi
tors, their race to the market with new tech
nologies will be slowed and their products 
and designs will be disadvantaged. 

Legitimate Law Enforcement Interests and 
Concerns Can and Should be Served: There is 
no doubt that authorized wiretapping is an 
important weapon properly used by the FBI 
to fight serious crime. And there is general 
agreement among communications service 
providers, and the makers of communica
tions and computing equipment, that the 
FBI is entitled to full cooperation in its ef
forts to exercise the powers granted to it in 
the wiretap statute. If new technologies re
quire changes in police tactics, then accom
modations may be needed on all sides to 
make sure that new tactics that do not 
threaten the effectiveness or safety of law 
enforcement (or unreasonably threaten pri
vacy interests) are available. The FBI pro
posal has served a valuable purpose in draw
ing attention to the need for adequate plan
ning and redoubled cooperative efforts. 

It is Too Soon to Tell Whether Legislation 
will be Necessary: Despite the good inten
tions underlying the FBI proposal, there is 
certainly no demonstrated need to hamper 
U.S. technological advances, harm the com
petitiveness of the U.S. communications or 
computer industries, or hinder efforts by 
business to increase computer security, just 
to make sure that law enforcement officials 
can continue indefinitely to use the same 
equipment and procedures that were appro
priate for an earlier technology. There has as 
yet been no clear showing that the design of 
new technologies will not permit reasonable, 
affordable and effective techniques to be 
used for authorized interception. There has 
been no showing that the industry will not 
or cannot cooperate fully, share technical in
formation under appropriate protections, 
and even design and supply new equipment 
at reasonable cost, insofar as these steps 
prove necessary for the FBI to accomplish 
its mission. There has been no clear showing 
that any capacity limitations could not 
readily be remedied with the provision of 
adequate financing for government law en
forcement operations. 
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The Current Proposal is Clearly Pre

mature, in Light of Active Ongoing Efforts 
by Industry to Identify and Solve any Seri
ous Problems: An ad hoc coalition of inter
ested parties has joined together to study 
the issues posed by the FBI's proposal and to 
begin discussions involving various business 
interests, public interest groups, the law en
forcement community, legislative staff, and 
representatives of the Administration. All 
involved recognize that the FBI is entitled to 
have adequate tools to fulfill its law enforce
ment objectives. For its part, the FBI has 
recognized the value of industry cooperation 
and the need for a more robust exchange of 
technical information. Once the technical is
sues come into focus, particular policy issues 
may be ripe for decision, in a context in 
which the costs and implications of such de
cisions for trade, security and privacy con
cerns will be much more clear. Technical 
Working Groups representing both the tele
phone companies and the computer industry 
are hard at work-but the issues are complex 
and even the first stage of identifying seri
ous potential problems for law enforcement 
will take some time. Consideration of pro
posed solutions should await the results of 
these detailed and technical discussions. 

CONCLUSION 

As the broad collaboration that accom
panied consideration of the 1986 amendments 
to the wiretap statute showed, the public in
terest in sound law enforcement, and public 
expectations of privacy and security, are 
best served by encouraging a constructive 
exchange of views among industry, con
cerned citizens and government, before any 
new legislation is enacted. Congress should 
reject the FBI proposal and encourage con
tinuing discussions that will lead to more 
specific identification of any problems and 
to concrete, cost-effective solutions. 
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Digital Equipment Corporation. 
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Electronic Mail Association. 
Graphics Technologies, Inc. 
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Prodigy. 
Seneca Data Distributors, Inc. 
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Sun Microsystems. 
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S . 2362, SOCIAL SECURITY ACT 
AMENDMENT, MEDICARE REIM
BURSEMENT FOR THE SERVICES 
OF NEW PHYSICIANS 

• Mr. D'AMATO. Mr. President, I rise 
today to join 32 of my distinguished 
colleagues in cosponsoring S. 2362, the 
Medicare Physician Payment Equity 
Act. This bill, introduced by Senator 
McCAIN, seeks to correct an inequity in 
title XVIII of the Social Security Act 
regarding the Medicare reimbursement 
rates for the services of new physi
cians. 

Currently, new physicians receive 
Medicare reimbursement at a reduced 
rate for the services they provide Medi-
care beneficiaries. New physicians in 
the first year treating Medicare bene
ficiaries receive reimbursement for 
their services at a rate reduced by 20 
percent. This rate is reduced 15 percent 
in the second year, 10 percent in the 
third year and 5 percent in the fourth 
year. Although new physicians are usu
ally those who have just completed 
their medical training-including ex
tensive and intensive residency train
ing-new physicians, as defined by the 
current Medicare reimbursement poli
cies, can also be individuals who have 
practiced for a number of years. They 
may never have treated Medicare bene-
ficiaries and received Medicare reim
bursement; may have been in military 
service practicing medicine; or may 
previously have been members of a 
group practice. 

I believe that the current policy of 
reduced reimbursement is discrimina
tory. In real terms, new physicians 
often have higher expenses that physi
cians who have been in practice a num
ber of years. They are often repaying 
substantial student loans for the high 
cost of medical education and may 
have heavy startup costs of establish
ing a practice. 

In the spirit of physician payment re
form and with the practical consider-Information Industry Association. 

Information Technology Association 
America. 

Iris Associates. 
Logistics Management, Inc. 
Lotus Development Corporation. 
Merisel, Inc. 

of ation of encouraging Medicare partici
pation, we must rectify this inequity. I 
am pleased to join this bipartisan ef
fort in cosponsoring this legislation.• 

Micro Computer Centers Inc. 
Microsoft Corporation. 
Oki data. 
Oracle. 

ORDERS FOR TOMORROW 
Mr. EXON. Mr. President, I ask unan

imous consent that when the Senate 

completes its business today, it stand 
adjourned until 8:30 a.m., Wednesday, 
September 30; and that when the Sen
ate reconvenes on Wednesday, Septem
ber 30, the Journal of the proceedings 
be deemed to have been approved to 
date; that the call of the calendar be 
waived, no motions or resolutions come 
over under the rule; and that the morn
ing hour be deemed to have expired. 

I further ask unanimous consent that 
the time for the two leaders be re
served for their use later in the day; 
that following the Chair's announce
ment, there be a period of time for the 
transaction of routine morning busi
ness not to exceed beyond 9 a.m., with 
Senators permitted to speak therein 
for not more than 5 minutes each, and 
with Senator DECONCINI recognized for 
not to exceed 20 minutes; and that at 9 
a .m. the Senate return to executive 
session to resume consideration of the 
START Treaty under the previous 
order. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADJOURNMENT UNTIL TOMORROW 
AT 8:30 A.M. 

Mr. EXON. If there is no further busi
ness to come before the Senate today, 
I now move that the Senate stand ad
journed in accordance with the pre
vious order until 8:30 a.m., on Wednes
day, September 30. 

The motion was agreed to, and the 
Senate, at 8:45 p.m., adjourned until 
Wednesday, September 30, 1992, at 8:30 
a.m. 

CONFIRMATIONS 
Executive nominations confirmed by 

the Senate September 29, 1992: 
THE JUDICIARY 

DENNIS G. JACOBS, OF NEW YORK. TO BE U.S . CIRCUIT 
JUDGE FOR THE SECOND CIRCUIT. 

ANITA A. BRODY. OF PENNSYLVANIA. TO BE U.S . DIS
TRICT JUDGE FOR THE EASTERN DISTRICT OF PENN
SYLVANIA . 

IN THE COAST GUARD 

COAST GUARD NOMINATIONS BEGINNING THOMAS B. 
RODINO. AND ENDING KENNETH T . VENUTO. WHICH NOMI
NATIONS WERE RECEIVED BY THE SENATE AND AP
PEARED IN THE CONGRESSIONAL RECORD ON SEPTEM
BER 9, 1992. 

COAST GUARD NOMINATIONS BEGINNING ROGER W. 
BOGUE, AND ENDING FRANCIS L . SHELLEY III, WHICH 
NOMINATIONS WERE RECEIVED BY THE SENATE AND AP
PEARED IN THE CONGRESSIONAL RECORD ON SEPTEM
BER 9, 1992. 

COAST GUARD NOMINATIONS BEGINNING ADESTE F . 
FUENTES, AND ENDING KRISTIN A. WILLIAMS, WHICH 
NOMINATIONS WERE RECEIVED BY THE SENATE AND AP
PEARED IN THE CONGRESSIONAL RECORD ON SEPTEM
BER 15, 1992. 

COAST GUARD NOMINATIONS BEGINNING ROBERT J . 
FULLER. AND ENDING CARRIE M. STOFFEL, WHICH NOMI
NATIONS WERE RECEIVED BY THE SENATE AND AP
PEARED IN THE CONGRESSIONAL RECORD ON SEPTEM
BER 25, 1992. 


		Superintendent of Documents
	2016-09-12T15:31:31-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




